Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HAP^ 


nn  I 


•»**  ■  I 


BRARY 


7-, 


OF  CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Tennessee 


FOB  THE 


Aprii  Ternif  §899; 


FOB  THE 


September  Term,  tS99; 


AND  FOB  THE 


December  Term,  §899. 


GEORGE  W.  PICKLE, 

▲TTOKNST-OBNBRAI.  AlVD  XBPOKTBK. 


VOLUME  XIX. 


NASHVILLE,  TENN. 
Marshall  &  Bruce  Co.,  Stationers  and  Printers. 

1900. 


(J^,Jje^^-^ 


sa./f^r^. 


/ 


y 


{ 


Judges  OF  THE  Supreme  Court 

OF  TENNESSEE. 


STATE  AT  LABQE. 

WALLER  C.  CALDWELL, 
WM.  K.  McALISTER. 

EASTERN  DIVISION. 

DAVID  L.  SNODGRASS,  Ch.  J. 

MIDDLE  DIVISION. 

JOHN  S.  WILKES. 

WESTERN  DIVISION. 

W.  D.  BEARD. 


ATTORNEY-GENERAL  AND  REPORTER. 

GEORGE. W.  PICKLE, 

KnoxvUU,  Tenn. 


Court  of  Chancery  Appeals 

OF  TENNESSEE. 


EASTERN  DIVISION. 

R.  M.  BARTON,  Jb. 

MIDDLE  DIVISION. 

S.  F.  WILSON. 

WESTERN  DIVISION. 

M.  M.  NEIL. 


(m) 


Clerks  of  the  Supreme  Court 

OF  TENNESSEE. 


ALEX.  McMillan Knoxville. 

JAMES  TURNEY Nashville. 

J.  W.  BUFORD Jackson. 


Chancellors 

OF  TENNESSEE. 


John  P.  Smith,  1st  Division Jonesboro. 

Thos.  M.  McConnell,  3d  Division Chattanooga. 

Walter  S.  Bearden,      4th  Division Shelby ville. 

T.  J.  Fisher,  6th  Division Carthage. 

H.  H.  Cook,  6th  Division Franklin. 

A.  J.  Abernathy,  7th  Division Pulaski. 

J.  S.  Gribble,  8th  Division Lebanon. 

A.  G.  Hawkins,  9th  Division Huntingdon. 

John  S.  Cooper,  10th  Division Trenton. 

F.  H.  Heiskell,*  11th  Division Memphis. 

H.  G.  Kyle,  12th  Division Rogersville. 

•Appointed  to  fill  vaoancy  caused  by  resignation  of  Cbanoelior  John  L.  T.  Sneed 


(IV) 


Circuit  Judges 

OF  TENNESSEE. 


H.  T.  Campbell, 
W.  R.  Hicks, 
Floyd  Estill, 
W.  T.  Smith, 
M.  D.  Smallman, 
j.  w.  bonneb, 
John  W.  Childbess, 
W.  C.  Houston, 
Samuel  Holding, 
a.  h.  munfobd, 
Levi  S.  Woods, 
w.  h.  swiggabt, 
T.  J.  Flippin, 
L.  H.  Estes, 
J.  S.  Galloway, 
Jas.  G.  Pabks, 
J  NO.  R.  Bond, 
Jos.  W.  Sneed, 


Ist  Circuit 

2d  Circuit 

4th  Circuit 

6th  Circuit 

6th  Circuit 

7th  Circuit 

2d  Circuit  Court . . 

8th  arcuit 

9th  Circuit 

10th  Circuit 

11th  Circuit 

12th  Circuit *. . 

13th  Circuit 

14th  Circuit 

2d  Circuit  Court  . . 

17th  Circuit 

18th  Circuit 

Knox  Circuit 


Greeneville. 

Clinton. 

Winchester. 

Sparta. 

McMinnville. 

Nashville. 

Nashville. 

Woodburv. 

Columbia. 

Clarksville. 

Lexington. 

Union  City. 

Somerville. 

Memphis. 

Memphis. 

Cleveland. 

Brownsville. 

Knoxville. 


Criminal  Judges. 

OF  TENNESSEE. 


J.  M.  Anderson,  for  Davidson Nashville. 

Li.  p.  Coofeb,  for  Shelby  County Memphis. 


(7) 


Attorneys-General 

OF  TENNESSEE. 


F.  D.  B.  Habmon, 

G.  Mc.  Hendebson, 
Wm.  E.  Donaldson, 
m.  g.  butleb, 
Geoboe  W.  Sutton, 

BOBEBT  VaUOHN, 

LnxABD  Thompson, 
Fbank  Botd, 
H.  C.  Cabteb, 

B.  J.  HOWABD, 

J-  W.  Lewis, 

S.  L.   COCKBOPT, 

M.  R.  Pattebson, 
A.  J.  Fletcheb, 
Wm.  Wallace  Wade, 


Ist  Circuit Greeneville. 

2(1  Circuit Rutledge. 

4th  Circuit Jasper. 

5tb  Circuit Gainesboro. 

6th  Circuit Fayetteville. 

7th  Circuit Nashville. 

8th  Circuit Lebanon. 

9th  Circuit Waynesboro. 

10  th  Circuit Waver  ly. 

11th  Circuit Jackson. 

12  th  Circuit Paris. 

18th  Circuit Dyersburg. 

14th  Circuit Memphis. 

17th  Circuit Cleveland. 

18th  Circuit Trenton. 

(VI) 


Cases  Reported. 


Artenberry  v.  Railroad. 
Anrin,  Garland  v, 


266 
555 


Bailey  v.  Master  Plumbers  . . 

Bank  v,  Colyar 

Bankv.  Hodgson 

Bank  1?.  Smith 

Barton  v.  Dayton,  etc.,  Go 

Bettisu  State 

Bible  V.  Marshall 

Bighamu  Madison 

Bird  V.  State 

Blanfieldu  State 

Blessing,  Memphis  Trust  Co. 


-0. 


Blue   Grass  Canning   Co.  v. 

Wardman 

Bradbum,  Mincey  v 

Bradshaw  v,  Jones 

Bradt,  State  17. .. 

Bridgeport,  etc.,  Co.  v.  Rail- 
roads   

Brizendine  v.  State 

Briscoe  V.  Vaughn 

Brown,  State  v. 

Burem  v.  Winstead 

Butler,  Hyder  V 

Byrnes,  Jackson  v 

O. 

Catlett,  Whaley  v 

Central  Mfg.  Co.,  Forsythe  u 


99 
723 
63 
57 
604 
339 
324 
358 
343 
593 

237 

179 
407 
331 

584 

490 
677 
308 
452 
285 
289 
689 


347 
497 


Chattanooga,    etc.  Railroad 
Co.  v.  Mingle 667 

Chattanooga  v.  Reid 616 

Clappu  LaGrill 164 

Clarkson,  Felton  v :...  457 

Colliers.  Montgomery  County  705 

Colyar,  Bank  v 723 

Cook,  Cumberland,  etc.,  Co.  v.  730 

Covert  V,  Vonhardtmutt 463 

Cox,  Knozyille  V 368 

Cumberland,  etc. ,  Co.  v.  Cook.  730 


Davis,  Shields  V 538 

Dayton,  etc.  Co.  v.  Barton...  604 

Delku  Yelton 476 

Dennis,  Heaton  v 155 

Doty  u  Railroad 564 

Draper,  Singer  Mfg.  Co.  v....  262 


Embreeville  Co.,  McClung  v..  399 


Felton  V.  Clarkson 457 

Forsythe  v.  Central  Mfg.  Co. .  497 
Frost,  State  V 685 

O.- 
Garland V.  Aurin 555 

German  Bank  v.  Haller 73 

Gilmer  v.  Savings  A  Loan  Co.  272 

Givens  v.  State 648 

Guarantee  A  Trust  Co.  v.  Jones  245 


(vn) 


VIII 


CASES  BEPOBTED. 


H. 

Marshall,  Bible  v, 

324 

Haller,  German  Bank  v. 

Harbison  v.  Knozville  Iron  Co. 

Heatonv.  Dennis 

Hodirson,  Bank  v.. 

73 

421 

155 

63 

24 

289 

Martin  V.  Stovall 

Master  Plumbers,  Bailey  v... 

Melton  V.  Pace 

Memphis  Trust  Co.  v.  Blessing 

Mincey  u  Bradburn 

Mims,  Newport  Cotton  Mills 
V 

1 

99 

484 

237 

Howard,  Stanford  v 

Hyder  v.  Butler 

407 
465 

J. 

Jackson,  Smith  i; -. 

Jackson  u  Byrnes 

673 
689 

Mingle,    Chattanooga,    etc., 
Railroad  Co.  d 

Montgomery  County,  Collier 
V 

667 
705 

Jellico,  Land  Co.  v 

320 

Murfreesboro,  McDowell  v. . . 

726 

Jones,  Bradshaw  v 

331 

Jones,  Guarantee  &  Trust  Co. 
V. 

245 

Xc. 

McClung  V.  Embreeville  Co. . 
McCrae  v.  McCrae 

399 
719 

Johnson  v.  Johnson 

32 

Johnson  City  u  Wolfe 

277 

McDaniel,  Terry  u 

415 

X. 

McDowell  V.  Murfreesboro. . . 

726 

Eatzenberger  v,  Leedom   & 

V. 

Co 

144 

Nanz  V.  Park  Co 

299 

Enoxyille  u.  Cox 

Knozville  Iron  Co. ,  Harbison 

368 

Newport  Cotton  Mills  v.  Mims  465 

1? 

421 

0. 

Knozville  Traction  Co.  v.  Lane  376 

O^Bourke  v*  Street  Railway 

Co 

124 

L. 

Owens,  Robinson  v 

91 

LaGrill,  Clappv 

164 

Land  Co.  v.  Jellico 

320 

P. 

Lane,  Knozville  Traction  Co. 

Pace,  Melton  17. 

484 

V. • ,  . 

376 

Park  Co.,  Nanz  v 

Parker  V.  State 

299 

Leedom  &  Co.,  Katzenberflfer 

547 

V. ^ . 

144 

Petersv.  White 

Post  17.  Railroad 

390 
184 

Leeperu  State 

500 

Lindsay,  State  v 

625 

Lowry  V,  Whitehead 

396 

B. 

Railroad,  Artenberry  v 

266 

X. 
Madison,  Bigham  v 

358 

Railroads,    Bridgeport,  etc., 
Co.  V 

490 

Manning,  Stone  u 

232 

Railroad,  Dotyu 

664 

GASES   REPORTED. 


IX 


RaUroad,  Poet  V 184 

Railroad,  Shaner  v 359 

Reed,  Chattanooga  v 616 

Robinson  v.  Owens 91 

Robinson  17.  Storm 40 

8. 

Savings  A  Loan  Co. ,  Gilmer  v.  272 

Schofield  u  Schofield,  Han- 
auer&Co 63 

Schofield,    Hanauer    &    Co., 
Schofield  V 63 

Shaner  v.  Railroad 259 

Shields  V.  Davis 538 

Singer  Mfg.  Co.  v.  Draper  ...  262 

Smith,  Bank  V .* 57 

Smith  u  Jackson 673 

Stanford  v.  Howard 24 

State,  Bettis  V 339 

State,  Bird  D 343 

State  V.  Blanfield 593 

State  v.Bradt 584 

State  V.  Brown 452 

State,  Brizendine  v 677 

State  17.  Frost 685 

State,  Glvensi? 648 

State,  Leeper  v 501 


State  17.  Lindsay 625 

State,  Parker  17 547 

State,  Wilson  17 87 

Stone  17.  Manning 232 

Storm,  Robinson  i7 40 

StoTall,  Martin  u 1 

Street  Railway  Co. ,  0*Ronrke 
17 124 

T. 
Terry  17.  McDaniel 415 

V. 

Vaughn,  Briscoe  17 308 

Vonhardtmutt,  Covert  17 463 

W. 

Wardman,    Bine  Grass  Can- 
ning Co.  17.' 179 

Whaley  17.  Catlett 347 

White,  Peters  17 390 

Whitehead,  Lowry  17 396 

Wilson  17.  State 87 

Winstead,  Burem  17 285 

Wolfe,  Johnson  City  17. 277 

Y. 
Yelton,  Delk  17 476 


Cases  Cited. 


A. 

AUen  V,  State M  A  Y.,  295 547 

Alley  u  Lanier 1  Ck)ld.,  540 301 

Alliaon,  Patton  1). 7  Hum.,  328 2 

Anderson  17.  GoBsett 9  Lea,  644 538 

Anderson  V.  Railroad 91  Tenn.,  44 232 

Armstrong  u  Armstrong 4  Baz.,  357 32 

Armstrong,  Webb  1? 5  Hum.,  379 155 

Arnold  V.  Jones 9  Lea,  545 480 

Ashley,  Vincent  17 5  Hum.,  503 155 

Association,  Butler  V 97  Tenn.,  679 245 

Athens,  Buohs  v. 91  Tenn.,  25 685 

Austin,  Burnett  17 10  Lea,  565 476 

Austin  u  SUte 101  Tenn.,  567. 441,  593 


Bachman,  Boiler  17 5  Lea,  158 457 

Baird,  Grayv 4  Lea,  212 476 

Baker,  French  17 4  Sneed,  193 593 

Ballu  Johnson 1  Yer.,  291 289 

Ballard,  Lewis  17 3  Hum.,  206 649 

Ballard  17.  Railroad 94  Tenn.,  205 339 

Ballentine  t7.  Pulaski 15  Lea,  633 686 

Bamberger  17.  Street  R.  R.  Co.  ...  95  Tenn.,  30 497 

Banku  Bank 7  Lea,  420 698 

Bank,  Bell  17 Peck,  269 503 

Bank  17.  Divine  Grocery  Co 97  Tenn.,  611 422,  605 

Bank  17.  McClurg 9  Hum.,  95 289 

Bank,  Mississippi  Mills  17 9  Lea,  314 144 

Bank,  Moss  u 7  Bax.,  216 290 

Bank,  States 5  Baz.,  7 528 

Barksdale,  State  v. 5  Hum.,  143 616 

Barnes  17.  Thompson 2  Swan,  314 301 

Battle  17.  Bering 7  Yen,  529 289 

(XI) 


XII  GASES   CITED. 


Batton,  Nicholu 3  Yer.,  474 24 

Bean,  Railroad  V 94  Ten n.,  393 347 

Bearden,  Meek  u 5  Yer.,  467 358 

Beeeher,  Earley  V 7  Lea,  256 290 

Bfeldin^  Bros,  u  Frankland 8  Lea,  67 144 

Bell  17.  Bank Peck,  269 503 

Bell,  Carpenter  V 96  Tenn.,  294 23 

Bell,  Knoxville  t) 12  Lea,  158 616 

Belmont  Land  Co.,  Garrett  v 94  Tenn.,  479 '  396 

Benson,  Railroad  V 85  Tenn.,  627 125 

Benton  u  Henry 2  Cold.,  84 155 

Bering,  Battle  V 7  Yer.,  529 ...  289 

Bird  u  Railroad 99  Tenn.,  719 184 

Blakemore  u  Kimmons 8  Bax.,  473 358 

Bloch  Bros. ,  Transportation  Co.  v.  86  Tenn. ,  415 _ .  184,  501 . 

Boone  v.  State 8  Lea,  739 390 

Boringu  Griffith 1  Heis.,  456 543 

Bostick  V.  Winton 1  Sneed,  524 245 

Bowman,  McBee  t? 89  Tenn.,  132 232 

Boyd  1?.  Mosely 2  Swan,  661 144 

Bream  u  Brown 5  Cold.,  170 347 

Bream  17.  Dickerson 2  Hum.,  128 564 

Bridges  V.  Cooper 98  Tenn.,  394 290 

Briscoe  v.  Vaughn 103  Tenn.,  308 476 

Brooks  u  Flemming 6  Bax.,  331 677 

Brooks  17.  Paper  Co 94  Tenn.,  701 144 

Brooks  V.  Smith 1  Shannon's  Cases,  158 564 

Brown,  Bream  v 5  Cold.,  170 347 

Brown  V.  Foote 2  Tenn.  Ch.,  225 246 

Brown*  Latta  17 96  Tenn.,  356 308 

Brown,  Nashyille  V 9  Heis.,  1 616 

Brown  V.  State 7  Hum.,  155 343 

Brown  17.  Van  Lier 7  Hum.,  238 91,  144 

Brown,  Woodbury  i7 101  Tenn.,  707 685 

Brumley,  Railroad  17 5  Lea,  401 184 

Buck  17.  State 5  Lea,  351 685 

Burch,  Jones  17 3  Lea,  747 1 339 

Burk,  Street  R.  R.  Co.  17 98  Tenn.,  653 497 


CASES   CITED.  XIII 


Burnett  V.  Austin 10  Lea,  565 476 

Burnett  v.  Maloney 97  Tenn.,  697 686 

Bushart,  Swalls  V 2  Head,  562 32 

Butler  u  Association 97  Tenn.,  679 245 

Butler,  State  u 11  Lea,  428 73 

Byersu.  Wheatley 3  Bax.,  160 289 

0. 

Callisu.  Cojfbill 9  Lea,  138 358 

Campbell  v.  Taul 3  Yer.,  548 285 

Cannovan,  Merriman  17 9  Bax.,  97 73 

Canupp  V.  State 97  Tenn.,  636 343 

Carey-Lombard  Co.  v.  Thomas...  92  Tenn.,  587 262 

Carpenter  v.  Bell 96  Tenn.,  294 23 

Carriger  v.  Railroad 7  Lea,  388 555 

Carson,  Cowan  i? 101  Tenn.,  523 308,  476,  719 

Chambers  V.  Porter 5  Cold.,  276 347 

Chattanooga,  Irving  v 101  Tenn.,  291 277 

Cherokee,  etc.,  Co.  v.  Hilson 95  Tenn.,  2 457 

Cherry,  Wortham  v 3  Head,  469 290 

Clark  17.  Jones 93  Tenn.,  641 2 

Clark  T.Lary... 3  S need,  77 339 

Clark,  Steifel  v 9  Bax.,  470 245 

Clicku  Click 1  Heis.,  607 324 

Cogbill,  Callis  V 9  Lea,  138 358 

Coleman,  King  17 98  Tenn.,  570 396 

Coleman  v.  Satterfield 2  Head,  264 501 

CoUomb  17.  Taylor 9  Heis.,  689 24 

Colvert  17.  Wood 93  Tenn.,  454 324 

Connelly  17.  Nashville 100  Tenn.,  262,  265 277,  616 

Cook  17.  Sumner 1  Sneed,  716 358 

Cooper,  Bridges  17 98  Tenn.,  394 290 

Corbetti7.  Smith  &  Co 101  Tenn.,  368 266 

Cornell  17.  State 6  Lea,  624 390 

Cotton  Oil  Co.  17.  Shamblin 101  Tenn.,  263 730 

Cowan  17.  Carson 101  Tenn.,  523 308,  476,  719 

Coward,  Ferguson  17 12  Heis.,  572 2 

Cowden,  Young  17 98  Tenn.,  581 144 

Cox  17.  Crumbley 5  Lea,  529 377 


XIV  CASES   CITED. 


Coyne,  Hayney  u 10  HeiB.,  340 155 

Crane  V.  State 94  Tenn.,  98 547 

Crockett,  Franklin  Turnpike  Co.  u     2  Sneed,  263 730 

Cromwell  v.  Winchester 2  Head,  390 358 

Crumbley,  Cos  V. 5  Lea,  529 377 

Camming^,  State  V 99  Tenn.,  667 705 

Daly  V.  Perry , 9  Yer.,  442 289 

Davis  u  Knozville 90  Tenn.,  601 616 

Dayis  v.  State 3  Lea,  277 503 

Davidson  County,  Demoville  u.  . .  87  Tenn.  ,220 503 

Dawson,  Beelfoot  Lake  Levee  Dis- 
trict u 97Tenn.,152, 172.  441,503,593,686 

Deaderick,  Hope  17 8  Hum.,  8 503 

Dean,  Watkinst? 10  Yer.,  321 32 

Deberry  V.  State 99  Tenn.,  207 662 

DeMoss,  Green  17. 10  Hum.,  371 91 

DeMoville  v.  Davidson  County...  87  Tenn.,  220 503 

Denton,  Horn  V 2  Sneed,  125 358 

Dickerson,  Bream  v 2  Hum.,  128 564 

Dillard  Bros,  v.  Railroad 2  Lea,  288 184 

Divine  Grocery  Co.,  Bank  v 97  Tenn.,  611.. 422,  605 

Doak,  McClurei) 6  Bax.,  364 324 

Dodson,  Russell  V 6  Bax.,  16 91 

Doolittle,  King  u 1  Head,  78 358 

Doughty  V.  Shoun 1  Heis.,  302 377 

Dowellv.  Dowell 3  Head,  502 155 

Draper  V.  State 4  Bax.,  246 650 

Dugger  t).  Ins.  Co 95  Tenn.,  611 422,  605 

Duncan  V.  Oibbs 1  Yer.,  255 649 

Durham  u  State 89  Tenn.,  728 ,593 


Bagin,  Harding  v 2  Tenn.  Ch.,  41 365 

Early  u  Beecher 7  Lea,  256 290 

English,  Gordon  D 3  Lea,  639 324 

Bwing,  Stevenson  u 87  Tenn.,  46 262 

Executors,  Whitesides  v Cooke,  383 24 


GA8B8  CITBD.  XV 


J7x  2>art6  Martin 5  Yer.,  456 677 

Express  Co.,  TradZord  u 8  Lea,  97 847 

Bzellu  Wright 3  Lea,  514 324 

F. 

Fainv.  Inman 6  Heis.,  5 03 

Fain,  Railroad  1? 12  Lea,  35 368 

Farley,  Jarman  V 7  Lea,  141 01 

Farrisu  Sipes 00  Tenn.,  290 308 

Ferguson  V.  Ck>ward 12  Heis.,  572 Z 

Ferguson  V.  Moore 08  Tenn.,  342 331 

FlattuMack 16  Lea,  371 476. 

FlaUeyu.  Railroad 0  Heis.,  234 347 

Fleming,  Brooks  V 6  Baz.,  331 67T 

Fleming  u  Railroad 14  Lea,  146 125. 

Fletcher,  Kelly  V 04  Tenn.,  14 233 

Foote,  Brown  v 2  Tenn.  Ch.,  225 246 

Foster  u  Railroad 88  Tenn.,  672 266,  457 

Fowlkes  V.  Railroad 0  Heis.,  831 347 

Fox,  Walkers 85  Tenn.,  164 307 

Frandola,  Waiter 00  Tenn.,  101 415,  418,  402 

Frankland,  Belding  Bros.  17 6  Lea,  67 144 

Franklin  V.  McCk>rkle 16  Lea,  628 331 

Franklin  Turnpike  Co.  u  Crockett    2  Sneed,  263 730 

Frazier  V.  Railroad 88  Tenn.,  140 503 

French  V.  Baker 4  Sneed,  103 503 

Fry  u  Taylor 1  Head,  505 2 

FrycSharptJ OBax.,4 04 

a. 

Oaines  u  Halsey , 2  Lea,  316 63& 

Oalbraith  v,  Lunsford 87  Tenn.,  80 27T 

Galloway  u  State 5  Cold.,  327 67T 

Oannaway  u  Tarpley 1  Cold.,  580 324 

Garrettu  Belmont  Land  Co 04  Tenn.,  470 306. 

Garrett,  Railroad  1? 8  Lea,  430 377 

Garrett  17.  Vaughn 1  Bax.,  110 24 

Gas  Co.  D.  Memphis 03  Tenn.,  612 320 

Gavin  V.  Palace  Car  Co 03  Tenn.,  53 376. 


XVI  CASES   CITED. 


GibbB,  Duncan  V 1  Yer.,  255 649 

Gillespie  V.  State 8  Yer.,  507 650 

Glidewell  u  State 15  Lea,  135 648 

Godfrey,  Hubbard  v 100  Tenn.,  156 396 

Gordon  v.  English 3  Lea,  639 324 

Gordon,  Woodson  V Peck,  197 24 

Gossett,  Anderson '17 9  Lea,  644 538 

Graham  v.  McBeynolds 90  Tenn.,  678 331 

Grayu  Baird 4  Lea,  212 476 

Green  V.  DeMoss 10  Hum.,  371 91 

Greenlee  V.  Railroad 5  Lea,  419 348 

Gregory,  Raines  v 1  Head,  231 365 

Griffith,  Boring  D 1  Heis.,  456 543 

Guinan,  Railroad  v 11  Lea,  103 377 

Gunkle  i;.  State 6  Bax.,  626 343 

Gurley,  Railroad  17 12  Lea,  46 368 

H. 
Hale,  Howell  v 5  Lea,  405 277 

Hale  u  State 1  Cold.,  168 648 

Haley  u  Railroad 7  Bax.,  24J 347 

Hall,  Hayniev 5  Hum.,  293 348 

Halsey  v.  Gaines 2  Lea,  316 625 

Hamby  v.  Reid 101  Tenn.,  438 73 

Hamilton  u  State 101  Tenn.,  418 650 

Harbison  v.  Knoxville  Iron  Co.  ..103  Tenn.,  421 503,  605 

Harding  V.  Eagin 2  Tenn.  Ch.,  41 365 

Harding  17.  Metz 1  Tenn.  Ch.,  610 150 

Harlan  17.  Harlan 14  Lea,  120 289 

Harris,  Loughmiller  17 2  Heis.,  553 246 

Harris,  Railroad  17 99  Tenn.,  704 422,  604,  686 

Harris  17.  Smith 98  Tenn.,  286 246 

Harrison  u  State 2  Cold.,  234 87 

Hatcher  17.  State 12  Lea,  368 686 

Hayney  17.  Coyne i 10  Heis.,  340 155 

Haynie  17.  Hall 5  Hum.,  293 348 

Hays,  Railroad  17 11  Lea,  382 555 

Helm,  Webster  17 93  Tenn.,  325 245 

Helm  17.  Wright 2  Hum.,  72 358 

Helton,  Waters  17 85  Tenn.,  114 364 


CASES   CITED.  XVII 


Hendricks,  Railroad  V 88  Tenn.,  711 457 

Henley  V.  State 98  Tenn.,  698 423,503,  604 

Hennegar,  Robertson  v 5  Sneed,  258 593 

Henry.  Benton  V 2  Cold.,  84 155 

Her ron.  State  V 86  Tenn.,  448 343 

Hill,  Marshall  v ■-.-     8  Yer.,  100 179 

Hill,  Revier  v 1  Sneed,  405 24 

Hillsman,  Leech  v 8  Lea,  747 2,  725 

Hilson,  Cherokee,  etc.,  Co.  v 95  Tenn.,  2 457 

Hope  u  Deaderlck 8  Hum.,  8 503 

Hopkins  17.  Railroad 96  Tenn.,  409 266,  490 

HornuDenton 2  Sneed,  125 358 

Horton  r.  Mayor 4  Lea,  47 616 

Honse,  Railroad  v 98  Tenn.,  555 266 

Howard,  Ragon  17 97  Tenn.,  334 301 

Howell  V.  Hale 5  Lea,  405 277 

Hubbard  u  Godfrey 100  Tenn.,  156 396 

Hntchinson  v,  Peters M.  &  Y.,  263 24 

Hundhausen  v.  Insurance  Co 5  Heis. ,  702 677 

Button,  Waters  17 85  Tenn.,  109 358 

I. 

Inman,  Faini7 6  Heis.,  5 93 

Insurance  Co.,  Dugger  17 95  Tenn.,  252 422,  501,  605 

Insurance  Co.,  Hundhausen  17... .     5  Heis.,  702 677 

Irvine  17.  Chattanooga 101  Tenn.,  291 277 

I8hami7.  State 1  Sneed,  111 648 

Ivey,  Pinson  17 1  Yer.,  349 2 

J. 

Jackson,  Poole  17 93  Tenn.,  62 457 

Jarman  17.  Farley 7  Lea,  539 91 

Jenkins,  Eirkpatrick  17 96  Tenn.,  87 144,  457 

Johnson  17.  Ball 1  Yer.,  291 289 

Johnson,  Railroad  17 97  Tenn.,  670 347 

Jones,  Arnold  17 9  Lea,  545 480 

Jones  17.  Burch 3  Lea,  747 339 

Jones,  Clark  17 93  Tenn.,  641 2 

Jones  17.  Ragland 4  Lea,  539 91 

19  p— B 


XVin  CASES   CITED. 


Kegrlerv.  Miles M.  AY.,  436 24 

Kelly  u.  Fletcher 94Tenn.,  14 '. 232 

ReDley  v.  Railroad 92  Tenn.,  208 457 

Eimmons,  Blakemore  V 8  Baz.,  473 358 

King  V.  Coleman 9$  Ten n.,  570 396 

King"u.  Doolittle 1  Head,  78 358 

Kingr,  Knoxvillev 7  Lea,  444 407 

Kirkpatrick  17.  Jenkins 96  Tenn.,  87 144,  457 

Kirkpatrick  0.  Wood 5  Lea,  435 91 

Knowles  u  Masterson 3  Hum.,  619 91 

Knoxville  17.  Bell 12  Lea,  158 616 

Knoxville,  Davis  v 90  Tenn.,  601 616 

Knoxville  v.  King 7  Lea,  444 407 

Knoxville  17.  Railroad 98  Tenn.,  2 465 

Knoxville  Iron  Co.  i7.  Harbison..  103  Tenn.,  421 503,  605 

L. 

Ladd,Statei7 2  Swan,  226 87 

Lanier,  Alley  17 1  Cold.,  540 301 

Lary,  Clark  1) 3  Sneed,  77 339 

Lasser,  Memphis  17 9  Hum.,  757 616 

Lattau  Brown 96  Tenn.,  356 308 

Leech  r.  Hi llsman S  Lea,  747 2,  725 

Lelnau  17.  Smart 11  Hum.,  307 698 

Lenoir  Co.  17.  Smith 100  Tenn.,  127 156 

Leonard,  Simmonds  17 89  Ten q.,  622 538 

Leonard  1).  State 86  Tenn.,  485 625 

Lewis  17.  Ballard 3  Hum.,  206 649 

Lilly,  Railroad  17 90  Tenn.,  564 347 

Loague  17.  Railroad 91  Tenn.,  460 347 

Loughmiller  u  Harris 2  Ueis.,  553 246 

Louderbach,  Willis  17 5  Lea,  .561 649 

Lowenstein,  McCadden  17 92  Tenn.,  614  . 457 

Luehrman  u  Taxing  District 2  Lea,  438 503 

Lunsford, Oalbraith  17 87  Tenn.,  89 277 

Lyon,  Neely  17 2  Swan.  226 87 


GASES   CITED.  XIX 


Mc. 

McBee  17.  Bowman 89  Tenn.,  132 232 

McCadden  v.  Lowenstein 92  Tenn.,  614 457 

McCammon  u  Pettitt 3  Sneed,  24(J 232 

McGlurev.  Doak 6  Bax.,  3«4 324 

McClureu.  Stote 1  Yer.,20« 650 

McClurg,  Bank  1) 9  Hum.,  95 289 

McCorkle,  Franklin -w 16  Lea,  628 331 

McCrowell  u  Mayor 5  Lea,  688 616 

McCulleyv.  State 102  Tenn.,  509 625 

McDoufiralo.  State... 5  Bax.,  660 87 

McGanv.  Marshall 7  Hum.,  127 2 

McOavock  17.  Puryear 6  Ck»ld.,  34 339 

McOhee,  Simpkinson  t) 4  Lea,  432 91 

McKlnney  1?.  Nashville 96  Tenn.,  79 726 

McLean  V.  McLean 6  Hum.,  452 32 

McBeynolds,  Graham  V 90  Tenn.,  678 331 


Mack,  Piatt  t> 16  Lea,  371 476 

Maloney,  Bnrkett  V 97  Tenn.,  697 686 

Marrv.  Telegraph  CJo 85  Tenn.,  529 501 

Marshall  17.  Hill 8  Yer.,  100 179 

Marshall,  McOanu - 7  Hum.,  127 2 

Masterson,  Knowles  17 « 3  Hum.,  619 91 

Manpin,  Wlseneri) *,..     2  Bax.,  342 156 

Mayor,  Horton  17 4  Lea,  47 616 

Mayor,  McCrowell  17 5  Lea,  688 616 

Meek  17.  Bearden 5  Yer.,  467 358 

Memphis,  Gas  Co.  17 93  Tenn.,  612 320 

Memphis  u  Lasser 9  Hum.,  757 616 

Memphis  17.  Memphis  Water  Co...    5Heis.,529 500 

Memphis  Water  Co.,  Memphis  17..     5  Heis.,  529 500 

Merriman  17.  CannoTan 9  Bax.,  97 73 

Miles,  Kcgler  17 M.  &  Y.,  426 24 

Minton  17.  Stahlman 96  Tenn.,  Ill 144 

Mississippi  Mills  17.  Bank 9  Lea,  314 144 

Moon  17.  State 11  Lea,  35 407 


XX  CASES   CITED. 


Moore,  Ferguson  V 98  Tenn.,  342 331 

Morris  17.  Nashville 6  Lea,  337 538 

Morrises,  Strattons  v 89  Tenn.,  521  ..423,  434,  503,  604 

Morrow  V.  State 10  Hum.,  120 87 

Morrow  17.  State 14  Lea,  484 649 

MossuBank 7  Baz.,  216 290 

MoBsman,  Railroad  V 90  Tenn.,  157 555 

Moselej,  Boyd  t? 2  Swan,  661 144 

Moses  17.  Wallace 7  Lea,  413 358 

Munford  17.  Tel.  Co 87  Tenn.,  190 184 

Murray,  Wade  17 2  Sneed,  50 542 

Muse  17.  Swayne 2  Lea,  251 698 

Mutual  Insurance  Co.,  Young  i7..  101  Tenn.,  311 246 

Myers  17.  Boss 3  Head,  60 91 

• 
N. 

Nashville  u  Brown 9  Heis.,  1 616 

Nashville,  Connelly  17 100  Tenn.,  262. 277,  616 

Nashville,  McEinney  17. 96  Tenn.,  79 726 

Nashville,  Morris  17 6  Lea,  337 538 

Nashville,  Niblett  17 12  Heis.,  684 164,  616 

Nashville,  White  v 2  Swao,  364 308 

Nashville  17.  Williams 89  Tenn.,  487 686 

Neely  17.  Lyon 10  Yer.,  473 24 

Netherland,  Shields  17 5  Lea,  194 _• 285 

Niblett  17.  Nashville 12  Heis.,  684 164,  616 

Nicholu  Batton 3  Yer.,  474 24 

O. 

Odill,  Railroad  17. 96  Tenn.,  61 184 

Otey,  Williams  17 8  Hum.,  563 246 

P. 

Palace  Car  Co.  17.  Gavin 93  Tenn.,  53 376 

Palmer  <fe  Cartwright  u.  State  ...  88  Tenn.,  563 593 

Paper  Co.,  Brooks  17 94  Tenn.,  701 144 

Pate  17.  Pierce 4  Cold.,  113 246 

Pattoni7.  Allison 7  Hum.,  328 2 

Patton  17.  Railroad 89  Tenn.,  370 266 


GASES   CITED.  XXI 


Pattersons  Pfttterson 89  Tenn.,  151 339 

Perry,  Daly -w 9  Yer.,  442 289 

Pesterfield  u  Vickers 3  Ck>ld.,  205 277 

Peters,  Hutchinson  v M.  &  Y.,  263 24 

Pettigrew  V.  Turner 6  Hum.,  438,  440 144,  324 

Pettitt,  McCammon  1? 3  Sneed,  246 232 

Pierce,  Pate  t? 4  Ck)ld.,  113 246 

Pilcheru  Smith 2  Head,  208 277 

Pillow  V.  Thomas 1  Bax.,  120 324 

Pinsonu  Ivey 1  Yer.,  349 2 

Pitt,  Railroad  V 91  Tenn.,  86 347 

Poole  v.  Jackson 93  Tenn.,  62 457 

Porter,  Chambers  t? 5  Cold.,  276 347 

Pounds,  Railroad  v 11  Lea,  130 347 

Prichardu.  Wallace 4  Sneed,  405 324 

Pulaski,  Ballentine  V 15  Lea,  633 ii686 

Puryear,  McGavock  v 6  Cold.,  34 339 

B. 

Ragfland,  Jones  17 4  Lea,  539 91 

Ragsdale,  State  17 2  Swan,  415 677 

Ragon  V.  Howard 97  Tenn.,  334 301 

Railroad,  Anderson  0 91  Tenn.,  44 332 

Railroad,  Ballard  17 94  Tenn.,  205 339 

Railroad  u  Bean 94  Tenn.,  393 347 

Railroad  17.  Benson 85  Tenn.,  627 125 

Railroad,  Bird  17 99  Tenn.,  719 184 

Railroad  17.  Brumley 5  Lea,  401 184 

Railroad,  Carriger  17 7  Lea,  388 555 

Railroad,  Dillard  Bros.  17 2  Lea,  288 184 

Railroad  17.  Fain 12  Lea,  35 368 

Railroad,  Platley  17 9  Heis.,  234 347 

Railroad  u  Fleming 14  Lea,  146 125 

Railroad  17.  Foster 88  Tenn.,  672   266,  457 

Railpoad,  Fowlkes  v 9  Heis.,  831 347 

Railroad,  Frazier  17 88  Tenn.,  140 593 

Railroad  17.  Garrett 8  Lea,  439 377 

Railroad,  Greenlee  17 5  Lea,  419 348 

Railroad  17.  Guinan 11  Lea,  103 377,  686 

19  p— Cf» 


XXII  CASES   CITED. 


Railroad  v.  Gurley 13  Lea,  46 368 

Railroad,  Haley  v 7  Bax.,  242 347 

Railroad  17.  Harris 99  Tenn.,  704 422,  604 

Railroad  u  Hays 11  Lea,  382 555 

Railroad  u.  Hendricks 88Tenn.,711 457 

Railroad,  Hopkins  i? 96  Tenn.,  409 266,  490 

Railroad  u  House 96  Tenn.,  555 266 

Railroad  u  Johnson 97  Tenn.,  670 347 

Railroad  u  Eenley 92  Tenn.,  208 457 

Railroad  v.  Enoxville 98  Tenn.,  2 465 

Railroad  v.  Lilly 90  Tenn.,  564 347 

Railroad,  Loagne  V 91  Tenn.,  460 347 

Railroad  V.  Mossm an 90  Tenn.,  157 555 

Railroad  v.  Odill 96  Tenn.,  61 184 

Railroad,  Patton  V 89  Tenn.,  370 266 

Railroad  u  Pitt 91  Tenn.,  86 347 

Railroad  v.  Pounds 11  Lea,  130 347 

Railroad  u  Scales 2  Lea,  688 266 

Railroads.  Stonecipher 95  Tenn.,  316 457 

Railroad,  Summers  v 96  Tenn.,  459 266 

Railroad  u  Swaney 5  Lea,  119 266 

Railroad  v.  Turner 100  Tenn.,  224 125 

Raines  u.  Gregory 1  Head,  231 365 

Reed  07.  Williams 5  Sneed,  580 331 

Reelfoot  Lake  Levee  District  i;. 

Dawson 97  Tenn.,  172  ..441,  503,  593,  686 

Reid,  Hamby  V 101  Tenn.,  438 73 

Ref.  Co.,  Stegeri? 89  Tenn.,  453 301 

Revieru  Hill 1  Sneed,  405 24 

Rhodes  V.  State 1  Cold.,  351 87 

Robertson  u  Hennegar 5  Sneed,  258 593 

Roller  17.  Bachman 5  Lea,  158 457 

Ronner-u.  Welcker 99  Tenn.,  626 285 

Ross,  Meyers  v 3  Head,  60 91 

Rucker.07.  Wynne 2  Head,  620 24 

Runnels,  State  V 92  Tenn.,  320 449 

Ruohs  17.  Athens 91  Tenn.,  25 685 

Russell  17.  Dodson 6  Bax.,  16 91 


CASES   CITED.  XXIU 


.Ryanu  State 97Teim.,306 497 

Ryan,  Washington  t? 5  Bax.,  622 91 

8. 

Sanders,  WiUiams  v 5  Cold.,  60 1 

Sanfordu  Weeden 2  Heis.,  76 232,  324 

Satterfield  v.  Coleman 2  Head,  264 : 501 

Sayloru.  Stewart 2  Heis.,  510 156 

Scales,  Railroad  v 2  Lea,  688 266 

Schlier,  State  t? 3  Heis.,  283 593 

Scott,  State  r 98  Tenn.,  254 674 

Selgrist,  Street  Railroad  v 96  Tenn.,  124 144 

Self  V.  State 6  Bax.,  244 649 

Shamblin,  Cotton  Oil  Co.  v 101  Tenn.,  263 730 

Sharpe  v.  Frye 9  Bax.,  4 94 

Shelbyville,  State  v 4  Sneed,  177 616 

Shields  V.  Netherland 5  Lea,  194.. 285 

Shonn,  Donghty  t? 1  Heis.,  302 377 

Simmonds  V.  Leonard 89  Tenn.,  622 538 

Simkinson  V.  McGhee 4  Lea,  432 91 

Sims  1?.  State 4  Lea,  359 339 

Sipes,  Farris  V 99  Tenn.,  299 308 

Slack -??.  Suddoth 102  Tenn.,  375 698 

Smart,  Leinau  v 11  Hum.,  307 698 

Smith  &  Co.,  Corbett  v 101  Tenn.,  368 266 

Smith,  Harris  1? 98  Tenn.,  286 246 

Smith,  Lenoir  Co.  v 100  Tenn.,  127 156 

Smith,  Pilcheru 2  Head,  208 277 

Smith  u  State 6  Lea,  638 547 

Smith  u  State 8  Lea,  744 390 

Smith  v.  State 100  Tenn.,  494 441,  503 

Spreck  17.  State 7  Bax.,  51 705 

Stacey,  Thompson  T? 10  Yer.,  493 308 

Stahlman,  Minton  1? 96  Tenn.,  Ill 144 

Staley,  State  v 3  Lea,  567 648 

Stateu  Allen M.  &  Y.,  295 547 

State,  Austin  17 : 101  Tenn.,  563 441,  593 

Statet7.  Bank 5  Bax.,  7 528 

Stateu  Barksdale 5  Hum.,  143 016 


XXIY  GASES  CITED. 


State,  Boone  v 8  Lea.  739 390 

State,  Brown  17. 7  Hum.,  155 343 

State  V.  Butler 11  Lea,  428 73 

State,  Buck  t? 5  Lea,  351 685 

State,  Canupp  V 97  Tenn.,  636 343 

State,  Cornell  V 6  Lea,  624 390 

State,  Crane  17 94  Tenn.,  98 547 

State  D.  Cummings 99  Tenn..  667 705 

State,  Davisv 3  Lea,  277 503 

State,  Deberry  u 99  Tenn.,  207 662 

State,  Draper  V 4  Bax.,  246 650 

State,  Durham  17 89  Tenn..  728 593 

State  u  Galloway ._ 5  Cold.,  327 677 

State,  Gillespie  17 8  Yer.,  507 650 

State,  Glidewell  17 15  Lea,  135 648 

State,  Gunkle  17. 6  Bax.,  626 343 

State,  Hale  17 1  Cold.,  168 648 

State,  Hamilton  17 101  Tenn.,  418 650 

State,  Harrison  17 2  Cold.,  234 87 

State,  Hatcher  17 12  Lea,  368 686 

State,  Henley  u 98  Tenn.,  698 423,503,  604 

State  17.  Herron 86  Tenn.,  448 343 

State  17.  Hyman 87  Tenn.,  109 584 

State,  Isham  17 1  Sneed,  111 648 

State  17.  Ladd 2  Swan,  266 87 

State  17.  Leonard 86  Tenn.,  485 625 

State,  McClurev. 1  Yer.,  206 650 

State.  McCulleyi7 102  Tenn.,  509 625 

State,  Moon  t' 11  Lea,  35 407 

State,  McDougal  1? 5  Bax.,  660 87 

State,  Morrow  17 10  Hum.,  120 87 

State,  Morrow  17 14  Lea,  484 649 

State,  Palmer  &  Cartwright  17 88  Tenn.,  563  593 

State,  Ragsdale  17 • 2  Swan,  415 677 

State,  Rhodes  17 1  Cold.,  351 87 

State  1).  Runnels 92  Tenn.,  320 449 

State,  Ryan  17 97  Tenn.,  206 497 

State  17.  Schlier 3  Heis.,  283 593 


CASES  CITED.  XXV 


State  u  Scott 98  Tenn.,  254 674 

State,  Sell  u 6  Bax.,  244 649 

States.  Shelbyvllle 4  Sneed,  177 616 

State  u  Sims 4  Lea,  359 339 

State,  Smith  v 6  Lea,  638 547 

State,  Smith  v 8  Lea,  744.. 390 

State,  Smith  v 100  Tenn.,  494 441,  503 

State,  Spreck  09 7  Baz.,  51 705 

StateuStaley 3  Lea,  567 648 

State,  Sutton  v. 96  Tenn.,  710 423,  604 

State  V.  Thornton 102  Tenn.,  509 625 

State,  Truss  V 13  Lea,  311 448,  501 

State  V  Waggoner 88  Tenn.,  294 685 

State,  Wallace  v 2  Lea,  35 648 

State  v.  Warner 13  Lea,  52 677 

State,  Whitesides  v 4  Cold.,  182 87 

State,  Wood  u 14  Lea,  461 648 

State  u.  Yardley 95  Tenn.,  546 450 

Steger  V.  Ref .  Co 89  Tenn.,  453 301 

Steif el  V.  Clark 9  Bax.,  470 245 

Stephenson  v,  Ewing 87  Tenn.,  46 •. 262 

Stewart,  Say  lor  d 2  Heis.,  510 156 

Stonecipher,  Railroad  19 95  Tenn.,  546 450 

Story  u  Walker 11  Lea,  515 415 

Strattons  u  Morrises 89  Tenn.,  521..  423,  434,  503,  604 

Street  Railroad  v.  Bamberger 95  Tenn.  ,30 497 

Street  Railroad,  Burke  v 98  Tenn.,  653 497 

Street  Railroad,  t).  Seigrist 96  Tenn.,  124 144 

Suddoth,  Slack  tJ 102  Tenn.,  375 698 

Sumner,  Cook  19 1  Sneed,  716 358 

Summers  19.  Railroad 96  Tenn.,  459 266 

Sutton  19.  State 96  Tenn.,  710 423,  604 

Swailsu  Bashart 2  Head,  562 32 

Swaney,  Railroads 5  Lea,  119 266 

Swayne,  Muse  19 2  Lea,  251 698 

T. 

Tarpley,  Gannaway  19 1  Cold.,  580 324 

Taul,  Campbell  v. 3  Yer.,  548 285 


XXVI  GASES  CITBD. 


Taxing  District,  Luehrman  v.  ...     2  Lea,  438 503 

Taylor,  Collomb V 9Hiiiii.,689 34 

Taylor,  Fry  v 1  Head,  595 S 

Taylor  V.  Taylor 2  Hum.,  597 32 

Taylor  u  Taylor 12  Lea,  490 501 

Telegraph  CJo.,  Marr  v 85  Tenn.,  529 501 

Tel.  Co.  V.  Munford 87  Tenn.,  190 184 

Tel.  Co.,  Wads  worth  V 86  Tenn.,  707 376 

Thomas,  Carey-Lombard  Co.  u  . .  92  Tenn. ,  587 262 

Thomas,  Pillowi? 1  Bax.,  120 324 

Thompson,  Barnes  V 3  Swan,  314 - 301 

Thompson  u  Stacey 10  Yer.,  493 308 

Thornton,  State  v 102  Tenn.,  509 625 

Traflford  u  Express  Co 8  Lea,  97 347 

Transportation  Co.  u  Bloch  Bros.  86  Tenn.,  415 184,  501 

Tmssu  State 13  Lea,  311 448,  501 

Turner,  Pettigrew  v 6  Hum.,  438,  440 144,  324 

Turner,  Railroad  v 100  Tenn.,  224 125 

V. 

Vaughn,  Briscoe  u 103  Tenn.,  308 476 

Vaughn,  Garrett  17 1  Bax.,  119 24 

Vaughn  V.  Vaughn 100  Tenn.,  284 2 

VanLier,  Brown  v 7  Hum.,  238 91,  144 

Vickers,  Pesterfleld  v 3  Cold.,  205 277 

Vincent  17.  Ashley 5  Hum.,  593..^ 155 

W. 

Wade  .  Murr  ay.     2  Sneed,  50 542 

Wadsworth  17.  Tel.  Co 86  Tenn.,  707 376 

Waggoner,  State  07 88  Tenn.,  294 685 

Waitet;.  Franciola 90  Tenn.,  191 415,  418,  492 

Walker  t).  Fox 85  Tenn.,  164 396 

Walker,  Story  v 11  Lea,  515 415.  418 

Wallace,  Mosesu  .  7  Lea,  413 358 

Wallace,  Pritchardi? 4  Sneed,  405 324 

Wallace  v.  State 2  Lea,  35 648 

Wallace,  Weedon -w Meigs,  286 155 

Warner  v.  State 13  Lea,  52.., 677 


CASES  CITED.  XXVII 


Wasbinirton  u  Ryan 5  Bax.,  622 91 

Waters  V.  Hatton 85  Tenn.,  109,  114 358,  364 

Watkinsu  Dean 10  Yer.,  321 32 

Wateon  v,  Watson 1  Bax.,  387 94 

Webb  17.  Armstrongs 5  Hum.,  379 155 

Webster  V.  Helm 93  Tenn.,  325 245 

Weedon,  Sanford  « 2  Heis.,  76 232,  324 

Weedon  v.  Wallace Meigrs,  286 155 

Welcker,  Bonner  V 99  Tenn.,  626 285 

Wheatley,  Byers  v 3  Bax.,  160 289 

White  17.  Nashville 2  Swan,  364 308 

Whitesides  v.  Executors Cooke,  383 24 

Whitesides  u  State _.     4  Cold.,  182 87 

Williams  u  Nashville 89  Tenn.,  487 686 

Williams,  Reed  i7 5  Sneed,  580 331 

Williams  u  Sanders 5  Cold.,  60 1 

Willis  V.  Louderbach 5  Lea,  561 649 

Winchester,  Cromwell  i? 2  Head,  390 358 

Winton,  Bostick  u 1  Sneed,  524 245 

Wiseneru  Maupin 2  Bax.,  342 156 

Wood,  Colvert  u 93  Tenn.,  454 324 

Wood,  Kirkpatrick  v 5  Lea,  435 91 

Wood  D.  State 14  Lea,  461 648 

Woodbury  v.  Brown 101  Tenn.,  707 685 

Woodson  17.  Gordon Peck,  197 24 

Woodward  17.  Woodward 87  Tenn.,  644 237 

Wortham  17.  Cherry 3  Head,  469 290 

Wright,  Ezell  17 3  Lea,  514 324 

Wright,  Helm  17 2  Hum.,  72 358 

Wynne,  Rncker  17 2  Head,  620 24 

Y. 

Yardley  17.  State 95  Tenn.,  546 450 

Young  17.  Cowden 98  Tenn.,  581 144 

Young  17.  Mutual  Insurance  ^o.  -101  Tenn.,  311 246 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THB 


WESTERN  DIVISION. 


JACKSON,    APRIL  TERM,    1899. 


Martin    r.     Stovall. 

(Jaclcson.      ^lay  27,  1899.) 

r.  Wills.    EjEtect  of  foreign  probate. 

A  forei£fn  will,  that  has  been  duly  probated  in  common  form 
nnder  the  lex  domicilii,  and  a  duly  authenticated  copy  thereof 
filed  and  recorded,  as  required  by  statute  in  this  State,  is  not 
open  to  contest,  for  any  cause,  in  the  Conrts  of  this  State,  as 
regards  its  dispositions  of  movable  or  personal  property, 
even  by  one  who  was  not  a  party  to  or  notified  of  the  proceed- 
ings in  the  foreign  Court.     {PosU  PP-  i-15,) 

Constitution  construed:  Art.  IV.,  {1  (U.  8.). 

Code  construed:  J§  3916-3922  (S.);  U  3024-3030  (M.  &  V.);  {{  2184- 
2190  (T.  &  S.). 

Case  cited  and  approved:  Williams  v»  Sanders,  5  Cold.,  60. 
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2.  Same.    Nature  and  effect  of  probate. 

The  probate  of  a  will  is  a  proceedin^f  in  rem,  and  bindin^f  on  all 
persons  interested,  whether  they  were  parties  to  the  record  or 
not     (Posty  p.  9.) 

Cases  cited  and  approved:  Patton  v.  Allison,  7  Hum.,  328;  Pinson 
u  Ivey,  1  Yer.,  349;  Pry  u  Taylor,  1  Head,  595. 

3.  Same.    Effect  7wt  denied  probate  of  foreign  toiU. 

Full  faith  and  credit  will  not  be  denied  by  the  Ck>urts  of  thia 
State  to  the  probate  of  a  will  in  another  State,  on  account  of 
the  failure  of  the  statutes  of  that  State  to  accord  a  like  efPect 
to  wills  probated  in  other  States.     {Post^  pp.  i3,  14.) 

4.  Same.    Bequeaihing  mortgages. 

A  bequest  of  mortgagees  on  real  estate  is  a  bequest  of  personalty. 
The  mortg>a||fe  is  but  an  incident  of  the  debt  secured,  and  the 
debt  is  personalty.     {Post,  p.  i5.) 

Cases  cited  and  approved:  Williams  t?.  Sanders,  5  Cold.,  60; 
McGan  v.  Marshall,  7  Hum.,  127;  Ferguson  v.  Coward,  18 
Heis.,  572;  Vaughn  v.  Vaughn,  100  Tenn.,  284;  Leech  v.  Hills- 
man,  8  Lea,  747;  Clark  v.  Jones,  93  Tenn.,  641. 


FROM    SHELBY. 


Appeal  from  Circuit  Court  of  Shelby  County. 
J.    S.    Galloway    J. 

PiERSON   &  E^VI^'G    for  Martin. 

J.   M.   Gregory  for  Stovall. 

McFart.and,  Sp.  »T.  This  case  involves  the  question 
whether  a  will  cxecutod  and  probated  in  another 
State,  where  the  testatrix  was  domiciled,  and  after- 
ward   certified    under   the    Act   of    Congress    and   filed 
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and  recorded  in  this  State,  is  subject  to  contest  here 
under   our    statute. 

Mrs.  Ferreba  A,  Hill  died  during  the  month  of 
August^  1898,  in  Coahoma  County,  Mississippi,  where 
she  was  domiciled,  leaving  what  purported  to  be  a 
last  will  and  testament,  which  was  duly  probated  in 
common  form  as  such  on  the  22d  day  of  August, 
1898,  in  the  Chancery  Court  of  Coahoma  County, 
Mississippi.  -> 

The  defendant,  Wm.  H.  Stovall,  was  named  as  the 
executor  of  the  said  will,  and  on  September  7, 
1808,  he  filed  the  same  in  the  Probate  Court  of 
Shelby  County,  Tennessee,  for  record,  and  the  same 
was  ordered  filed  and  letters  of  administration  were 
by  said  Court  ordered  to  be  issued  to  him  as  ex- 
ecutor. 

On  October  19,  1898,  Hugh  Martin  and  wife, 
Sallie  C.  Martin,  R.  J.  Cook,  a  minor,  suing  by  his 
next  friend,  Hugh  Martin,  Paul  Cook,  Walter  Cotter 
and  his  wife,  Mary  Cotter,  filed  their  original  peti- 
tion in  said  Probate  Court  of  Shelby  County,  Ten- 
nessee, in  which  thev  set  out  the  facts  hereinbefore 
stated  in  reference  to  the  alleged  will  of  Mrs.  Fer- 
reba A.  Hill,  and  further  stated  that  thev  were  the 
only  heirs  at  law  and  distributees  of  the  said  Mrs. 
Hill,  and,  as  such,  entitled,  in  tlie  absence  of  a  will, 
to  the  whole  of  her  estate  under  the  laws  of  the 
States  of  Tennessee   and   Mississippi. 

It  further  alleged  that  the  paper  purporting  to  be 
the    last    will    and    testament    as    aforesaid,    was    not 
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valid,  because  Mrs.  Hill,  at  the  time  of  the  alleged 
execution  thereof,  was  insane,  and,  by  reason  of  said 
insanity,  incapable  of  making  a  will,  and  that  she 
was  unduly  influenced  to  make  said  will  bv  the  said 
Wm.  H.  Stovall,  who  is  named  as  executor  therein, 
and  by  Mary  Ann  Sparks  and  her  husband,  J.  H. 
Sparks,  acting  in   collusion  with  said  Wm.   H.   Stovall. 

The  petition  prayed  that  the  said  paper,  alleged  to 
be  the  last  will  and  testaiaent  of  Mrs.  Hill,  be  certi- 
fied, as  by  law  provided,  to  the  Circuit  Court  of 
Shelby  County,  where  the  same  might  l)e  contested  as 
the    law    directs. 

Wm.  H.  Stovall,  the  executor  named  in  said  will, 
appeared  b\'  his  attorney,  and  moved  to  dismiss  the 
paid  petition,  assigning  as  the  ground  thereof,  stated 
in  various  forms,  that  it  was  not  sho^^^^  in  said  peti- 
tion that  the  alleged  testatrix  died  seized  and  pos- 
sessed of  any  real  estate  in  the  State  of  Tennessee, 
and  that  the  probate  of  the  wiH  in  the  place  of  the 
domicile  of  the  testatrix  was  valid,  binding,  and 
conclusive  upon  all  parties  imtil  set  aside  in  the 
Court  where  the  original   probate  was  had. 

Thereupon  the  original  petitioners,  having  obtained 
leave  of  the  Court,  on  December  20,  1898,  filed 
their  amended  petition,  wherein  they  repeat  the  al- 
legations of  the  original  petition,  and  further  set 
forth  that  the  said  Mrs.  Ferreba  A.  Hill,  at  the 
time  of  her  death,  was  the  owner  of  mortgages  upon 
real  estate  situated  in  Shelby  County,  Tennessee,  for 
the   sum  of  five   thousand   dollars,   said  mortgages  hav- 
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ine  been  oriffinallv  made  to  lier  hii5*band.  Jas.  S. 
Hill,  and  having  l)een  devieed  by  him  to  his  said 
widow,  and  that  bv  hor  said  alleged  will  Mrs.  Hill 
attempted  to  dispose  of  the  said  iiiortiraffes  and  the 
title  to  the   said   real   estate. 

The  executor  moved  to  dismiss  the  amended  peti- 
tion njKm  the  same  ground  as  that  for  dismissing 
the  original  petition,  and  npon  the  additional  ground 
that  said  will  of  !N[rs.  Hill,  having  been  probated  in 
the  rhancery  Court  of  Coahoma  County,  Mississippi, 
the  place  of  the  domicile  of  the  testatrix,  that  said 
action  of  the  Court  in  so  admitting  said  will  to 
probate  was  final  and  conclusive  under  Sec.  1  of 
Art.  4  of  the  Constitution  of  the  United  States, 
which  declares  that  ^'fuU  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and 
judicial    proceedings    of    every    other    State." 

The  Court  dismissed  the  original  and  amended  pe- 
titions at  the  cost  of  the  petitioners,  and  denied  to 
said  petitioners   anj''  relief. 

Said  petitioners  have  sued  out  a  v/rit  of  error  from 
this  Court  to  said  Probate  Court  of  Siielby  County, 
Tennessee,  to  review  and  reverse  the  said  decree  of 
the  Probate  Court  of  Shelby  County  dismissing  their 
petition. 

The  first  question  presented  by  the  contention  of 
the  executor  is  that  the  action  of  the  Chancery  Court 
of  Coiihoma  County,  Mississippi,  was  final  and  con- 
clusive under  Sec.  1,  Art.  4,  of  the  Constitution 
of  the   United    Sfates,    which    decrees   that    "full    faith 


6  JACKSON : 


Martin  v.  Stovall. 


and  fjredit  shall  be  given  in  each  State  to  the  pub- 
lic 80t3,  records  and  judicial  proceedings  of  every 
other    State." 

It  is  submitted  in  support  of  this  contention  that 
tJie  Constitution  of  the  State  of  Mississippi  gives  the 
Chancery  Court  jurisdiction  of  all  matters  testa- 
mentary and  of  administration  under  Sec.  159,  Mis- 
sissippi Constitution;  that  Sec.  4S2  of  Annotated 
Code  of  Mississippi  carries  that  constitutional  pro- 
vision into  effect,  and  that  by  Sec.  1813  of  the 
Code  of  Mississippi  wills  shall  be  probated  in  and 
letters  testamentary  granted  by  the  Chancery  Court 
of  the  countv  in  which  the  testator  had  fixed  his 
place  of  residence.  In  the  construction  of  these 
Sections  of  the  Code,  it  has  been  held  that  a  pro- 
bate of  will  is  the  exercise  of  a  judicial  power,  and 
the  testament  cannot  be  admitted  of  record  until 
probated.     Foihere    v.    Lawrence,    30    Miss.,    416. 

Sec.  1821,  Code  1892,  of  Mississippi,  provides  that 
all  parties  interested  may  be  made  parties  and 
those    made    parties    are    concluded. 

Sec.  1822  gives  two  years  to  contest  probate,  and 
if  not  contested  within  that  time  it  is  conclusive. 
Schlottman    v.    Hoffman,    72    Miss.,    188. 

Sec.  1824.  If  after  probate  an  issue  of  devisavit 
is    made    on    trial,    the    probate    is    good. 

In  the  probate  of  a  will  in  Mississippi  some  direct 
proof  that  the  testator  was  of  sound  and  disposing 
mind  must  be  given,  even  on  the  probate  of  a  will 
in   common   form.      Martin  v.    Perl'ins,   56   Miss.,  204. 
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Where    ft    writing    has    been    probated    in    common 
form  as  a  will,  it  must  be  treated  as  the  established 
v^nll   of   deceased    and    in    full    force    and   effect    until 
overthrown     in     a     direct     proceeding.       Tucker     v. 
Whitehead,   58   Miss.,   702. 

it  is  also  held  that  where  a  Chancery  Court  is 
given  special  jurisdiciton,  as  in  probate  proceedings, 
the  manner  of  exercising  this  jurisdiction  does  not 
affect  its  conclusiveness.  1  Pomeroy  Eq.,  Part  1, 
Chap.    1. 

It  would  eeem,  therefore,  that  under  these  constitu- 
tional and  code  provisions  the  admission  to  probate 
of  a  will  in  Mississippi  is  the  exercise  of  a  judicial 
power,  and  its  judgment  thereon  conclusive  in  Mis- 
sissippi as  to  all  matters  properly  cognizant  in  the 
probate  proceedings,  and  as  against  all  parties  prop- 
erlj  before  the  Court  in  the  proceedings;  and  also 
as  a  proceeding  in  rem  conclusive  as  to  the  property 
covered  by  the  will  itself.  The  questioUj  then,  is,  When 
this  will  is  offered  and  probated  in  the  State  of  Ten- 
nes.«ee.  and  the  personal  property  actually  and  con- 
structively in  Mississippi,  what  effect  shall  be  given 
to  this  judicial  proceeding  in  the  State  of  Missis- 
sippi? The  transmission  of  property  by  will  is  in 
many  important  particulars  different  from  the  trans- 
mission of  title  by  deed  or  other  proceedings.  The 
power  to  dispose  of  property  by  will,  says  Judge 
Gray,  in  Beiiman  v.  Fox,  100  Mass.,  234,  is  not  a 
natural  nor  constitutional  right,  but  depends  .  wholly 
upon  the  statute,   and  may   be  conferred,  taken   away. 
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or  limited  and  regiilated  in  whole  or  in  part  by  leg- 
islation. And  whatever  theory  we  adopt,  says  the 
American  edition  of  »Tarinan  on  Wills,  as  to  the 
origin  of  wills  and  the  law  tliat  governs  them,  they 
have  become,  as  regards  their  construction,  largely  the 
creatures  of  statntorv   law.      *]    Jarman  on  Wills,   721. 

What  law  governs  where  there  is  a  conflict  of  laws 
as  Ix^tween  the  statutory  provisicms  of  the  several 
States  is  the  prime  question  always  to  Ix?  determined. 
As  to  the  testamentary  capacity  and  form  and  man- 
ner of  execution,  in  case  of  personalty  the  law  of 
the  tcij^tator's  domicile  jjovcrns.  Story's  Conflict  of 
Laws,  Sees.  51,  Gl,  and  465;  Wharton  on  Conflict 
of  Laws,  Sec.  509 ;  Koberts  on  Wills,  8,  page  525 ; 
Law   of    Domicile    (Jacobs),  Sec.    45. 

As  to  real  property,  it  is  claimed  by  many  that 
the  same  rule  applies  under  the  civil  law  as  to  per- 
sonalty, but  by  the  common  law  it  is  governed  by 
the  lex  loci  rei  sitae.  Story  on  Conflict  of  Laws, 
431 ;     Wharton    on     Conflict    of    Laws,     460. 

This  Court,  in  the  case  of  Williams  v.  Sanders, 
5   Coldwell;   which  will  be  referred   to  hereafter,   says: 

"It  may  be,  therefore,  said,  as  a  rule  of  law  alike 
applicable  in  this  country  and  in  England,  that 
the  lex  rei  sitae  governs  in  case  of  immovable  or 
real  property,  and  the  lex  domicilii  in  cases  of 
movable    or    personal    property." 

The  reason  for  this  rule  seems  to  be  that  as  to 
personal  property  it  follows  the  person  of  the  owner 
wherever   situated,    is   to   be    oroverned   by   the   laws   of 
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the  domicile  of  the  owner;  and  this  rule  applies  to 
all  questions  of  disposition  by  will  as  well  as  othei' 
means    of    disposition. 

Again,  probate  proceedings,  "are  proceedings  in 
rem*'  and  the  judgments  bind  all  persons,  whether 
parties  to  the  record  or  not.  Potion  v.  Allison,  7 
Hum.,  328;  St,  John  Lodge  v.  Cnllinder,  A  IreJell 
L.  •  R.,  335 :  Satoyer  v.  HeirH  of  Dozier,  5  Iredell  L. 
R,   97;    Enloe  v.   Shennll,   5   Iredell  L.   R,    212. 

In  Pinson  v.  Ivey,  1   Yerger,  349,  this  Court  says: 

^'Proceedings  are  had  in  the  nature  of  proceedings 
in  rem  and  without  notice  in  Courts  admitting  wills 
to  probate  and  granting  administration,  and  the  ex- 
pectancy of  heirs  and  distributees  sAvept  away  when 
the  weakness  of  infancv  or  residence  in  a  foreisrn 
land  should  seemingly  protect  them,  because  of  the 
permanent  political  consideration  that  the  rights  of 
property  thus  situated  should  Ije  speedily  settled  by 
a  legal  ascertainment  of  them.  All  of  which  adjudi- 
cations are  directed  by  public  policy  and  necessity, 
regardless,    to    some    extent,    of    private    rights." 

And  in  Fry  v.  Taylor,  1  Head,  595,  held  1o  l)e 
a  proceeding  in  rem  and  binding  upon  all  interested 
whether   parties   or  not. 

"The  proof  of  a  will  has  been  held  to  be  a  pro- 
ceeding in  rem  because  it  determines  the  status  of 
the  subject-matter  (Woodruff  v.  Taylor,  20  Vt.)  and 
is  conclusive  and  effectual  for  all  purposes  (C rep- 
pen  V.  Dexter,  13  Gray,  330)."  1  Wells  Ees  Adjudi- 
cata.   Sec.   576. 
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In  this  case  now  under  examination,  this  record 
does  not  disclose  the  fact  that  in  the  proceedings 
in  the  State  of  Mississippi  the  parties  now  seeking 
to  contest  the  validity  of  those  proceedings  were 
served  with  any  notice  or  voluntarily  appeared  in 
those  proceedings,  and  whatever  faith  and  credit  shall 
be  given  now  in  this  Coxirt  to  these  acts  and  judicial 
proceedings  of  the  Court  of  the  State  of  Mississippi 
must  be  given  by  reason  of  the  injimction  of  the 
Federal  Constitution,  as  a  proceeding  in  rem  and 
under  the  principles  of  the  common  law  discussed 
above.  Statutes  have  been  passed  in  our  State 
with  reference  to  the  probate  of  wills  in  the 
foreign    State,    and   are   as   follows: 

Sec.  3916,  Shannon's  Code  of  Tennessee,  provides 
for  the  recording  of  vvdlls  in  Tennessee  upon  present- 
ing a  copy  thereof  duly  authenticated,  and  says  that 
when  so  recorded  it  shall  have  the  same  force  and 
effect  as  if  the  original  had  been  executed  in  this 
State  and  proved  and  allowed  by  the  Courts  of  this 
State. 

Sec.  3917  provides  th.^^t  such  will,  if  proved  accord- 
inc:  to  the  laws  of  this  State,  shall  be  sufficient  to 
pass   land   and   other   estate. 

Sec.  3918  provides  for  the  authentication  of  the 
same   under   the   Act   of   Con2:ress. 

Sec.  3921  provides  that  when  there  shall  be  goods 
and  chattels  in  this  State  to  be  administered  imder 
such  sale,  the  executors,  or  some  one  of  them,  may 
qualify    as    sueli,    and    shall    give   bond   with    surety  ^  as 
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required  in  cases  Avhere  the  Avill  was  made  within 
the  limits  of  this  State,  and  be  subject  to  be  pro- 
<?eeded    against    as    in    other    cases. 

Sec.  3922  provides  that  any  person  interested  in 
contesting  the  validity  of  such  will  may  do  so  in  the 
same  manner  as  though  it  had  been  originally  pre- 
sented and  probated  in  said  Court.  All  of  these 
provisions  are  taken  from  the   Act  of  1823. 

This  Court,  in  the  case  of  Williams  v.  Sanders,  5 
Cold.,  60,  has  passed  upon  this  Act  of  1823  brought 
into    these    sections    of    the    Code. 

Says  Judge  Milligan:  ^'The  question  involves  the 
consideration  of  the  effect  of  a  foreign  probate,  and 
especially  the  effect  of  the  probate  of  the  will  in 
ijuestion  before  the  register  of  wills  in  the  State  of 
Pennsylvania.  As  a  general  rule,  the  judgment  of 
f!  probate  Court  allowing  proof  of  a  will  and  ad- 
mitting it  to  probate,  is  in  the  nature  of  proceedings 
in  rem — that  is,  an  adjudication  pronounced  upon 
the  status  of  a  particular  subject-matter  by  a  tri- 
bunal having  cornpotent  authority  for  that  purpose, 
and  therefore  binding  and  conclusive  upon  the  rights 
of  all  persons  interested  in  the  property  to  be 
administered,  although  not  cited  as  parties."  Ked- 
fieid  on  Wills,  Part  2,  pp.  55,  50,  and  numerous  au- 
thorities cited;  Crepvon  -w  DenJerj  13  Grav  R.,  330. 
2  Smith's  Leading  Cases,  490;  Pallan  Exr  v.  Alli- 
son,   7    Hum.,    320. 

And  again  says:  "N'ow,  what  is  the  effect  of  the 
judgment    of    probate    in    the    State    of    Pennsylvania 
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when  certified  aceorclijig  to  Act  of  Congress,  in  this 
State  ?  Under  our  8tatiite8  is  it  to  be  disregarded 
and  open  in  the  State  of  Tennessee  to  re-probate  and 
contestation^  We  think  clearlv  not.  It  is  established 
beyond  all  controversy.  lx>th  in  this  country  and  in 
England  that  the  jurisdiction  of  Probate  Courts  l)e- 
ing  exclusive  in  regard  to  all  matters  pertaining  to 
tlie  settlement  of  estates  of  deceased  persons,  the  de- 
cree of  such  Courts  up<m  the  probate  of  wills  and 
issuinij:  letters  testamentary  as  well  as  the  administra- 
tion,  are  absolutely  unimpeachable  and  conclusive  in 
all  other  Courts  both  in  law  and  equity.  *And  such 
decrees,'  says  Mr.  Redfield  on  Wills,  Part  2,  p.  47, 
*cannot  be  impeached  even  on  showing  fraud,  except 
by  petition  to  the  Court  rendering  the  decree,  who 
may   annul  or  modify  the  same.'  " 

The  conclusion  of  the  learned  Judge,  after  a  review 
of  this  whole  question,  is  that  as  to  movable  or  per- 
sonal property  the  probate  of  a  will  in  another  State 
duly  certified  to  this  State  imder  Act  of  Congress, 
is  conclusive.  This  conclusion  is  evidently  arrived  at 
by  considering  what  the  law  was  l>efore  this  statute, 
and  then  determining  that  the  statute  did  not  in 
terms  so  clearlv  chan2:e  the  common  law  as  to  estab- 
lish    a  new   rule   as  to   movables. 

Independent  of  this  statute^  and  independent  of  the 
"full  faith  and  credit"  requirements  of  the  Federal 
Constitution,  the  common  law  rule  is  as  we  have 
8ho\vn  supra,  that  movables  or  personal  property  is 
governed  by  the  lex  domicilii :  that  proceedings  of  pro- 
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bate  are  procedings  in  rem,  and  bind  every  one  in- 
terested, whether  parties  or  not.  These  two  proposi- 
tions have  been  approved  by  this  Conrt  in  the  cases 
of  Pinson  v.  Ivey,  1  Yer.,  349,  and  Fry  v.  Taylor, 
1  Head,  595,  cited  supra.  And  that  the  comity  of 
States  and  sonnd  pnblic  policy  reqnire  that  these 
rules  of  common  laAV  should  be  applied  to  the  probate 
proceedings  of  other  States  is  approved  in  this  case 
of  WiUiams  v.  Sanders,  5  Cold.,  60.  This  case  has 
l)een  the  law  of  this  Court  for  many  years,  and 
although  not  strictly  a  rule  of  property,  having  force 
only  as  to  personalty,  we  think  it  should  be  now 
adhered  to.  Until  some  step  is  taken  to  set  aside 
the  probate  made  at  tlie  domicile  of  the  testator,  it 
is,  as  we  have  shown  above,  an  adjudication  binding 
as   to   this   property  within   its   jurisdiction. 

It  is  contended  upon  the  part  of  petitioners  in 
this  case,  however,  that  inasmuch  as  the  question, 
independent  of  the  Federal  Constitution,  of  what 
faith  shall  be  given  to  the  judicial  proceedings  of 
another  State  is  one  of  comity,  and  that  inasmuch 
as  under  the  laws  of  Mississippi  no  faith  and  credit 
is  given  in  that  State  to  the  probate  of  a  will  in 
a  foreign  State,  that,  therefore,  this  Court  should, 
under  the  same  rule,  give  no  faith  or  credit  1o  its 
judicial  proceedings.  This  question,  we*  do  not  think, 
shoidd  weigh  in  the  construction  of  our  own  State 
statutes,  as  we  think  that  the  statutes  of  each  State 
should  be  considered  Avith  reference  to  its  own  in- 
ternal  polity   rather  than   a    lex   talionis  to  the   statute 
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(»f  Other  States.  Mahoren  v.  Hoar,  9  Sra.  k  M.,  247. 
The  remaining,  question,  then,  to  be  determined  is^ 
Wl»at  is  the  character  of  the  property  that  is  in  con- 
troversy nnder  this  will?  The  amended  petition,  evi- 
dently filed  by  the  petitioners  to  avoid  the  effect  of 
this  case  of  Williams  v.  Sanders,  states  that  J.  S. 
llill,  and  the  husband  of  said  Ferreba  A.  Hill,  at 
the  time  of  his  death  was  the  o^vner  of  a  mortgage 
on  real  estate  situated  in  Shelby  County,  Tennessee, 
and  that  by  will  executed  according  to  the  laws  of 
Mississippi  and  Tennessee,  the  said  T.  S.  Hill  de- 
vised said  mortgage  and  his  title  to  the  said  property 
in  the  said  County  of  Shelbv  and  State  of  Tennessee, 
to  his  wife,  th.e  said  Ferreba  A.  Hill.  Thev  further 
state  that  by  her  will,  herein  filed  and  recorded,  the 
said  Ferreba  A.  Hill  undertook  to  dispose  of  the  said 
property  and  legal  title  to  said  real  estate.  The  said 
mortgages  were  made  and  executed  b}'  D.  O.  Branch 
and  his  wife,  Mary  Branch,  and  are  recorded  in  the 
registers  office,  Shelby  County,  Tennessee.  It  will 
be  noticed  that  nothing  is  said  in  this  petition  as 
to    the    indebtedness    these    mortgages    secure. 

By  reference,  however,  to  the  will  of  the  said 
Ferreba  A.  Hill,  which  is  a  part  of  the  record  in 
this  case  and  the  will  under  contest,  it  will  be 
noticed  that  she  sets  out  in  detail  the  debts  which 
are  secured   bv  these  inorteaffes. 

In  item  S  of  this  will  there  is  bequeathed  to 
Mary  Branch,  the  v;ife  of  D.  ().  Branch,  "three  thou- 
sand dollars,   to  be  credited  upon  the  two  notes  which 
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T  hold,  executed  by  said  D.  O.  Branch  and  his  wife, 
Marv  Branch,  for  twenty- five  hundred  dollars  each, 
one  of  which  is  dated  »Tanuarv  12,  1892,  and  due 
five  years  after  date,  and  bears  interest  from  date 
at  6  per  cent,  per  anniun;  and  the  other  is 
dated  January  11,  1892,  and  due  four  years  after 
date,  and  bears  interest  from  date  at  the  rate 
of    6    per    cent,    per    annum.*' 

It  is  evident,  therefore,  that  the  property  in  contro- 
versy in  this  cause  is  these  two  notes  amounting  to 
$5,000,  secured  by  mortgage  upon  the  property  of 
the  husband,   J).    0.   Branch. 

It  is  well  settled  in  Tennessee  that  the  mortgage  is 
but  an  incident  of  the  debt  itself,  however  evidenced. 
It  is  equally  well  settled  that  promissory  notes,  al- 
though secured  by  mortgage,  are  personal  property, 
and  go  to  the  administrator  For  the  payment  of  debts, 
or,  if  no  debts,  then  for  distribution  to  the  distribur 
tees  of  the  deceased.  This  being  so,  then  this  case 
is  brought  clearly  under  the  decision  of  Williams  v. 
SanderSj  supra,  and  the  principles  discussed  herein. 
McGan  v,  Marshall,  7  Hum.,  127;  12  Jleis.,  572. 
Vaii^hn  V.  Vaughn,  16  Pickle,  284;  8  Lea,  747; 
Clark    V.    Jones,    9    Pickle,    641. 

The  decree  of  the  Court  below  is  affirmed  and  the 
petition    dismissed    with    costs. 


DISSENTING     OPTNTON. 

Wii.KES^  J.      With   all   due   deference   for   the   very 
able   opinion   of   the   majority,    I   am   unable   to    agree 
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with  their  holding  and  with  the  construction  given 
to  our  statutes  and  the  effect  accorded  bv  the  opin- 
ion to  the  foreign  probate  of  a  will.  It  appears 
that  this  probate  in  IVfississippi  was  in  common 
form. 

I  am  of  opinion  that  while  the  probate  of  a  will 
in  common  form,  made  in  ilississippi,  is  binding  and 
conclusive  until  set  aside  (as  it  is  in  Tennessee), 
still  such  probate  in  common  form  in  Mississippi,  as 
well  as  in  anv  other  forei«:ii  State  in  which  the 
practice  prevails,  leaves  the  will  subject  to  contest 
in  Tennessee,  under  Sec.  3922  Shannon's  compila- 
tion, to  the  same  extent,  and  in  the  same  manner  as 
if  the  probate  in  common  form  had  lx?en  made  in 
Tennessee  oriscinallv.  To  hold  differently  would  be 
to  give  to  a  probate  in  common  form  in  another 
State,  upon  it«  mere  certification  and  registration  here, 
the  force  and  effect  of  a  probate  in  solemn  form, 
'  which  is  a  greater  effect  than  is  accorded  it  at  home. 
To  use  the  present  will  probated  in  common  form 
in  Mississippi  as  an  illustration,  by  the  statutes 
and  decisions  of  that  State  probate  in  common  form 
is  held  to  be  merely  an  incipient  step  to  give  the 
Court  jurisdiction  of  the  matter,  and  is  not  con- 
elusive  upon  the  parties  interested,  but  may  be 
opened  and  set  aside  in  the  Courts  of  that  State 
upon  sufficient  legal  gnmnds.  Hamherlin  v.  Terry, 
1  Smed.  &  M.,  589;  Cowden  v.  Dobyns,  5  Smed. 
(fe  M.,  82:  Wall.  v.  Wall.  30  Miss.,  91  (S.  C,  64 
Am.    Dec,    147). 
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And  such  i3rocee(iing  in  cominon  form  cannot  be 
pleaded  as  res  adjudicata  in  a  direct  proceeding  to 
determine  the  validity  of  the  will  {Martm  v.  Per- 
kins,  56  Miss.^  ^04),  and  a  probate  in  common  form^ 
may  be  set  aside  upon  petition  filed  and  sufficient 
legal  groimds  shown,  without  any  issue  of  devisavit 
vel  non  being  made  up  and  tried  by  a  jury.  Wall 
V;  Wall,  64  Am.  Dec,  147. 

•.  This  being  the  full  force,  effect,  and  extent  of  a 
probate  in  common  form  in  the  State  of  Mississippi, 
it  would   be   an   anomaly  if   the  mere  certification   of 

u 

such  probate  to  this  State  and  registration  here 
should  give  the  probate  any  greater  weight  or  greater 
sanctity  or  more  binding  force  than  it  possessed  in 
the  jurisdiction  where  the  proceeding  was  had.  The 
Constitution  of  the  United  States  provides  that  full 
faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every 
other  State,  and  leaves  it  to  Congress  to  declare  the 
effect  thereof.  The  act  of  Congress^  provides  that 
judicial  proceedings,  properly  authenticated,  shall  have 
such  faith  and  credit  ffiven  them  in  every  Court  in 
ihe  United  States  as  they  have  by  law  or  usage  in 
the  Courts  of  the  State  whence  the  said  records  are 
or  shall  be  taken.     See  Shannon's  Code,  p.   112. 

Nor  can  tie  proceedings  be  given  any  greater 
weight  or  effect  because  of  any  spirit  of  comity  sup- 
posed to   exist   towards   our   sister    State. 

The  statute  of  Mississippi  provides  that  personal 
property     situated    in    that    State    shall    be     governed 
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and  controlled  in  the  distribution  thereof  bv  the  lawa 
of  that  Stat«,  withtoiit  regard  to  the  domicile  of  the 
owner,  and  without  resrard  to  the  domicile  of  the 
persons  entitled  to  receive  the  same.  Mississippi 
Code,  1892,  Sec.  1642;  Carroll  v.  McPike,  58  Miss., 
669.  And  by  Sec.  1829  of  that  Code  it  is  provided 
that  a  will  executed  and  probated  in  another  State, 
and  filed  for  record  in  Mississippi,  is  there  subject 
to  contest  in  the  same  manner  as  if  it  had  originally 
been  probated  in   that   State. 

It  will  be  observed  that  these  statutes  reserve 
rights  not  only  in  favor  of  citizens,  but  extend  them 
also  to  all  persons,  whether  the  heirs  or  persons  en- 
titled to  distribution  be  in  the  State  of  Mississippi 
or  not,  as  to  all  property  within  its  boimdaries. 

Coming  to  the  consideration  of  our  own  statutes, 
we  find  all  foreign  wills  put  upon  this  same  foot- 
ing, whether  probated  in  common  form  in  some  pro- 
bate Court,  or  before  the  mayor  of  a  city  or  corpo- 
ration, the  latjer  evidently  referring  to  cases  where 
provision  for  probate  is  made  before  such  mayor  by 
special  law  applicable  to  such  locality.  Now,  what 
is  the  status  of  such  foreign  will  already  probated 
in  another  State  in  common  form?  It  is,  in  short, 
that  when  authenticated,  filed,  and  registered  in  the 
proper  place  in  this  State,  it  is  also  effectual  as  if 
it  had  been  probated  in  common  form  in  this  State 
to  pass  both  realty  and  personalty,  and  until  that  is 
done   it  has  no  effect   as   a   will. 

This   leads   us   to    inquire   what   is   the   effect   of   a 
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will  probated  in  commoB  form  in  this  State.  Un- 
questionably, nnder  the  authorities,  snch  probate  is 
a  proceeding  in  rem,  and  binding  upon  all  the  world 
unless  set  aside  in  the  manner  provided  by  statute. 
Reaves  v.  Hager,  50  S.  W.  Kep.,  760j  and  the  au- 
thorities  there    cited. 

So  tbe  probate  in  common  form  in  another  State 
is  a  proceeding  in  rem,  and  binding  upon  all  the 
world  until  set  aside  as  provided  by  law.  The  evi- 
dent purpose  of  our  statutes  is,  in  my  opinion,  to 
put  foreign  wills  which  have  been  probated  in  an- 
other State  and  then  registered  here  exactly  on  the 
same  footing  that  domestic  wills  probated  in  com- 
mon form  occupy;  that  is,  each  is  probated  by  a 
proceeding  in  rem,  and  each  is  conclusive  until  set 
aside   in    the   manner   provided    by    law. 

The  most  difficult  question  that  arises  is  whether 
the  proceeding  to  set  aside  the  probate  in  common 
form  must  be  taken  in  the  forum  where  it  was  made 
in  the  foreign  State,  or  whether  such  proceeding  can 
be  had  in  this  State  in  the  proper  Court  where  it 
is  offered  for  registration.  To  my  mind  our  statute 
is  plain  and  unambiguous  that  the  proceeding  may 
be  had  in  our  Courts  and  not  necessarily  in  the 
foreign    Court. 

No  other  construction  can  be  given  the  statute 
(Shannon,  Sec.  3922),  for  it  could  not  give  power 
to  any  foreign  jurisdiction,  nor  is  this  in  antago* 
nism  to  the  effect  given  by  the  Act  of  Congress  to 
the  foreign  probate,   if  that  Act  applies  to  such   pro- 
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bates  or  to  proceedings  in  rem  without  actual  notice. 
I  am  not  now  speaking  of  a  probate  in  solemn  form 
\vith  notice  as  upon  an  issue  of  devisavit  vel  non  or 
Bimilar  proceedings  when  the  probate  is  by  the  law 
made  final,  and  not  correctible  except  by  appeal  or 
other  proceeding  in  error.  Such  was  evidently  the 
character  of  the  probate  in  Pennsylvania  of  the  ^dll 
in  controversy  in  Williams  v.  Saunders,  reported  in 
5    Cold.,    60. 

It  can  be  said,  however,  with  much  force  and 
plausibility,  that  Sees.  3916  to  3922  of  Shannon's 
compilation  do  not  refer  to  wills  which  have 
been  probated  in  another  State,  but  only  to  such 
wills  as  have  been  there  proven  or  authenticated, 
and  these  sections  use  the  word  proven  instead 
of  probated  to  distinguish  bettveen  wills  authenti- 
cated by  witnesses  and  those  probated  in  a  Court 
proceeding.  It  must  be  noted,  however,  that  vir- 
tually all  of  our  statutes  in  regard  to  the  pro- 
bate of  wills  use  the  word  proven  instead  of 
probated. 

Thus  we  find  the  word  proven  in  Sec.  3896, 
Shannon,  relating  to  the  probate  of  holographic 
mils,  and  in  Sees.  3898,  3899,  3900,  relating  to 
nuncupative  wills,  and  in  Sec.  3902  relating  to 
the  place  of  probating,  and  in  Sec.  3904  relating 
to  the  manner  of  probate  in  common  form,  and 
in  Sec.  3910  relating  to  the  manner  of  probating 
contested  wills:  in  short,  whenever  the  proceeding 
is    referred    to    in    the    statutes,    the    term    used    is 
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proving  the  will  instead  of  pfobating*  it.  The  de- 
cisions of  our  CoTirt  treat  the  terms  as  synony- 
mous, and  as  meaning  the  procesg  of  proving  or 
probating,  and  not  the  mere  authentication.  I  am 
aware  of  no  proceeding  to  prove  a  will  that  is 
not  at  the  same  time  a  probate  of  'it,  except  in 
the  case  of  soldiers  and  sailors'  wills,  iinder  Sec. 
3923  of  Shannon's  compilation,  which  provides  for 
the  authentication  by  acknowledgment  of  the  tes- 
tator or  proof  by  witnesses  and  a  subsequent  pro- 
bate in  the  place  of  domicile,  and  this  is  the 
only  section  where  tbe  word  probate  is  used  in- 
stead   of    proved. 

This  we  think,  then,  means  that  while  a  will 
may  be  proved  as  provided  in  that  section,  still 
it  must  be  afterward  probated  in  the  domicile  of 
the  testator,  and  in  such  case  the  authentication 
is  only  prima  facie  evidence  in  case  of  contest. 
I  do  not  think,  therefore,  that  the  sections  of 
our  statutes  refer  to  wills  which  have  been  merely 
proven  or  authenticated,  but  to  wills  which  have 
been  proven  in  the  sense  of  being  probated.  To 
hold  differently  will  be  to  say  that  a  will  may 
be  proven  or  authenticated  in  a  foreign  State, 
but  not  probated,  and  then  upon  registration  here 
have  all  the  effect  of  a  probated  will,  or,  in 
other  words,  that  such  foreign  will  may  be  made 
effective  here  though  never  probated  anywhere  or 
in    any    jurisdiction. 

I    do    not    think    our    statutes    will    bear    this    con- 
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struction.  If  so,  then  such  will  need  never  be 
probated,  but  simply  its  execution  proven,  and  upon 
registration    it    becomes    a    perfect    will. 

It  is  tacitly  conceded  that  a  will  of  real  estate, 
probated  in  common  form  in  the  foreign  Court, 
may  be  contested  in  this  State  when  it  is  pre- 
sented for  registration  in  this  State  where  the 
land  or  a  part  of  it  lies,  but  the  contention  is 
that  wills  of  personalty  stand  upon  a  diflFerent 
basis,  inasmuch  as  the  law  of  the  testator's 
domicile  is  supposed  to  affect  the  latter  but  not 
the  fomrer,  it  being  controlled  by  the  law  ret 
sitae.  This  would  lead,  as  we  think,  to  incon- 
sistent consequences.  We  will  illustrate  by  a  will 
which  disposes  of  both  lands  and  personal  prop- 
erty in  both  a  foreign  State  and  in  this  State. 
It  has  been  probated  in  a  foreign  State  and 
brought  to  this  for  registration.  When  offered  here 
parties  interested  propose  to  contest  it,  and  it  is 
held  they  may  rlo  so  as  to  realty  but  not  as 
to  personaly.  We  will  suppose  the  ground  of 
contest  to  be  insanitv.  For  that  reason  the  will 
as  to  the  land  may  be  set  aside,  but  not  as  to 
personalty.  We  \nll  suppose  the  ground  of  the 
contest  to  be  undue  influence;  the  same  result  will 
follow.  Or  the  sjround  may  be  revocation,  and  the  re- 
sult might  be  to  set  aside  a  will  of  realty,  but  the 
same  act  would  not  suffice  to  set  aside  the  will 
of  personalty.  The  true  doctrine  is  that  the  dom- 
icile   fixes    the    personal    status    of    the    testator    and 
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controls  the  disposition  of  property  in  that  State, 
but  not  exclusively  the  place  of  probate.  The 
domicile  does  not  even  fix  the  power  of  capacity 
to  make  a  will  absolut^lv;  for  this  Court  has 
held  that  a  will  executed  in  a  foreign  State  may 
be  valid  to  pass  real  estate  in  this  State  while 
it  is  invalid  and  of  no  force  in  the  forum 
where  it  was  executed.  Carpenter  v.  Belh  12 
Pickle,    294. 

For    these    and    other    reasons    I    do    not    concur 
in    the    view    of    the    majority. 
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Stanford    v.    Howard. 
{Jackson.     June   3,    1899.) 

•     -    •  t 

Bills  and  Notes.     Oiveti  to  recapture  money  lost  at  gaming^  not 
eiiforceable. 

If  the  loser  at  poker  repossesses  himself  of  the  identical  money 
lost,  under  pretense  of  borrowing  it  from  the  winner,  and  gives 
his  note  for  the  amount,  such  note  is  not  collectible.  It  is  a 
valid  recapture  of  the  money. 

Code  construed:  J{  3161-3163  (S.);  §2440-2442  (M.  &  V.);  {1771- 
1773  (T.  &  S.). 

Cases  cited  and  approved:  Hutchinson  v.  Peters,  M.  &  Y.,  263; 
Kegler  v.  Miles,  M.  A  Y.,  426;  Neely  u  Lyon,  10  Yer.,  473; 
CoUomb  V,  Taylor,  9  Hum.,  689;  (Barrett  v.  Vaughn,  1  Bax.,  119; 
Whiteside  v.  The  Executors,  Cooke,  38.3:  Nichol  i7.*Batton,  3 
Yer.,  474;  Woodson  v.  Gordon,  Peck,  197;  Revier  v.  Hill,  1 
Sneed,  405;  Rucker  v.  Wynne,  2  Head,  620. 


FROM     HENDERSON. 


Appeal    in    error     from     Circuit     Court    of    Hen- 
derson   County.      Levi    S.    Woods,    J. 

Barham    &    TiMBEBLAEB    for    Stanford. 

Wm.    M.    Taylor    and    F.    M.    Davis    for    How- 
ard. 

Wilkes,    J.      This    was    a    suit    before    a    Justice 
of    the    Peace    upon    a    note    executed    by    Howard 
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to  Stanford  for  $200,  dated  December  21,  1896, 
and    dne    one    day  *  after    date. 

On  appeal  to  the  Circuit  Court  from  a  judg- 
ment against  defendant  the  cause  was  tried  be- 
fore the  Court  without  a  jury,  and  plaintiff  was 
denied  any  relief,  and  he  has  appealed  and  as- 
signed errors.  The  execution  of  the  note  is  not 
denied,  and  it  is  not  claimed  to  have  been  paid, 
but  it  is  said  that  it  was  executed  on  Sunday, 
and  based  upon  a  gambling  consideration,  and  is 
therefore    void. 

It  appears  that  plaintiff  and  defendant,  with 
Overman  and  Joiner,  two  other  persons,  engaged 
in  a  game  of  poker,  commencing  on  Saturday 
night,'  at  the  rooms  of  defendant.  Joiner,  about 
daylight,  left  the  game.  He  also  left  all  of  his 
money,  about  $23,  having  lost  it  in  the  fortunes 
of  the  game.  The  other  parties  continued  the 
game  until  some  time  on  Sunday  morning — one  wit- 
ness says  about  ten  o'clock,  another  says  about 
time  to  go  to  Sunday  school.  All  the  parties 
appear  to  have  gone  to  bed  for  a  short  while 
after  the  game  closed.  As  a  result  of  the  game, 
Joiner  lost  all  he  had,  about  $23;  Overman  won 
$25  or  $30;  Dr.  Howard,  the  defendant,  lost 
$216  out  of  $218,  which,  he  had  when  he  en- 
tered the  game,  and  plaintiff  was  a  winner  of 
something    over    $200. 

Dr.  Howard  states  that  after  three  o'clock  he 
was    so    drunk    he    did    not    know    what    he    was    do- 
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ing,  and  has  no  recollection  of  what  transpired. 
Other  parties  testify  that  while  all  parties  were 
drinking,  no  one  was  so  intoxicated  as  not  to 
know  what  was  heing  done.  Dr.  Howard  sent  for 
plaintifip  and  asked  him  if  he  knew  what  had 
become  of  his  money,  when  plaintiff  informed  him 
he  had  won  it  Howard  then  said  he  needed 
the  money  for  a  special  purpose,  and  would  like 
to  borrow  it  from  plaintiff.  Plaintiff  loaned  him 
$200,  and  took  his  note  payable  one  day  after 
date,  and  this  is  the  note  sued  on.  Plaintiff's 
theory  is  that  this  note  is  in  nowise  connected 
with  the  gambling  transaction,  that  it  is  simply 
and  purely  one  for  borrowed  money,  and  that  it 
cannot  be  definitely  stated  that  the  money  'loaned 
was  that  won  from  defendant,  as  the  money 
changed  owners  several  times  during  the  progress 
of  the  game,  and  besides  he  had  $80  of  money 
when  he  first  entered  the  game,  and  had  other 
money  in  his  pocket  after  he  had  let  defendant 
have    the    $200. 

It  has  been  held  that  if  a  person  lose  specific 
property  at  gaming,  and  afterwards  peaceably  re- 
gain possession  of  it,  he  may  retain  it  against 
the  winner.  Hutchinson  v.  Peters,  Martin  & 
Yerger,  268;  Kegler  v.  Miles,  lilartin  &  Yerger, 
426:  Neely  v.  fjyon,  10  Yer.,  473,  476;  Collomb 
V.  Taylor,  9  Hum.,  689,  702;  Oarrett  v.  Vattghn, 
1    Bax.,    119. 

In    the    first    above    styled    case    Wallace    won    a 
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mare  from  Burdin,  and  he  was  put  in  possession 
of  her  and  sold  her  to  Anderson.  She  escaped 
from  Anderson  and  went  back  to  Burdin's  stable, 
who  refused  to  give  her  up,  but  sold  her  to 
Hale,  who  sold  her  to  Edwards,  and  Edwards 
swapped  her  to  Peters.  Anderson  claimed  the 
mare  from  Peters,  and  Peters  thinking  he  had 
the  best  title  gave  her  up,  and  Peters'  adminis- 
trator brought  an  action  of  assimipsit  for  her 
value  against  Edwards  on  the  idea  that  his  title 
had  failed.  The  contest  was  thus  between  the 
title  derived  from  Wallace,  the  winner,  and  that 
derived  through  a  sale  from  Burdin,  the  loser, 
after  he  had  recaptured  her.  The  decision  was 
in  favor  of  the  latter  title  under  the  ^  charge  of 
the  Court  to  that  effect.  We  have  no  case  more 
to  the  point  than  this  in  our  own  books,  and 
under  it  we  would  feel  justified  in  holding  that 
if  Howard  as  a  fact  retook  the  identical  money 
he  lost  to  plaintiff,  even  though  by  a  peaceable 
trespass,  he  could  hold  it  as  against  the  winner. 
It  is  urged  it  cannot  be  said  with  absolute 
certainty  that  the  money  which  Stanford  let  How- 
ard have  was  the  identical  money  which  he  had 
received  from  him  upon  the  wager  or  betting. 
In  addition,  he  did  not  recapture  or  retake  it, 
but  obtained  it  under  a  contract  or  promise  to 
repay  it  the  next  day.  We  cannot  doubt,  imder 
the  record,  but  that  Howard,  when  he  applied 
for    the    money,    intended    to    keep    it    after    he    re- 
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ceived  it,  and  to  refuse  to  give  it  up,  but  such 
was  not  his  purpose,  as  expressed  to  Stanford; 
on  the  contrary,  there  was  an  express  promise  to 
repay  it  to  him  as  his  own  and  as  a  loan. 
Stanford  could  as  well  let  him  have  other  money, 
and  Howard  in  that  event  could  not  have  treated 
that    as    a    recapture    of    his    owti    money. 

We  are  referred  by  opposing  counsel  to  two 
Kentucky  cases  bearing  somewhat  on  the  matter, 
And  yet  not  directly,  but  they  are  diametrically 
opposed    to    each    other. 

The  first  is  the  case  of  Bell  v.  Parker,  de- 
cided by  the  Supreme  Court  of  Kentucky,  in 
April,  1S35.  In  that  case  Bell  won  a  horse 
from  Parker  at  cards,  and  the  horse  was  de- 
livered to  him.  Bell  some  time  afterwards  sold  the 
horse  back  to  Parker,  and  took  his  note  for  $75. 
He  failed  to  pay  the  note,  and  Bell  took  judg- 
ment on  it.  This  judgment  was  enjoined  in 
Chancery  under  the  facts  as  stated,  but  the  in- 
junction was  dissolved  in  the  Supreme  Court,  and 
the  winner  was  allowed  to  recover  on  the  note. 
The  Court  held  that  when  the  horse  was  de- 
livered the  original  gaming  transaction  was  closed, 
and  the  horse  M-as  BelVs  property.  The  sale  to 
Parker  was  a  new  contract,  based  upon  a  valid 
consideration,  and  one  that  Bell  had  a  right  to 
make  to  Parker  or  anyone  else,  and  was  not  a 
revival  or  renewal  of  the  original  contract.  Thi^ 
case    is    also    reported    in    28    Am.    Dec,  55,    and    is 
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said  to  be  supported  by  the  cases  of  Downs  v. 
Qtuirrels,  Little's  Select  Cases,  489,  12  Am.  Dec., 
337,  and  Greathousc  v.  Throckmorton,  7  J.  J.  Marsh., 
16.  This  case  is  evidently  based  upon  the  prop- 
osition that  the  loser  cannot  recover  property  lost 
at  gaming  after  it  once  comes  to  the  possession 
of  the  winner,  but  such  a  nile,  while  good  at 
common  law,  does  not  prevail  under  the  statutes 
of  this  State.  Whiteside  v.  The  Executors »  Cooke, 
383;  Shannon,  Sees.  3161,  3162,  3168,  et  seq.j 
Nichol   V.    Batton,    3    Yer.,    474. 

In  the  later  case,  decided  in  Kentucky,  1846, 
the  case  of  Broivn  v.  Watson,  6  B.  Monroe, 
588,  it  appeared  that  Watson  staked  a  horse  upon 
a  race  with  Brown.  The  race  was  not  run,  but 
Watson  gave  up  the  horse  as  a  forfeit  to  Brown 
imder  their  contract.  Some  time  after  Brown  sold 
the  horse  to  Watson,  and  took  his  note,  and 
took  judgment  on.  it,  and  the  Court  below  per- 
petually enjoined  its  collection,  and  the  Supreme 
Court  affirmed  the  decree  of  the  lower  Court. 
The  Court  treated  the  matter  as  if  the  horse  was 
actually  won  on  a  race.  The  Court  held  that 
the  contract  was  illegal  under  the  Act  of  1833, 
and  that  a  Court  of  Equity  could  relieve.  It 
would  be  difficult,  if  not  impossible,  to  reconcile 
these  two  Kentuckv  cases,  but  after  all  thev  are 
^ot    directly    in    point. 

The  statutes  of  Tennessee  provide  a  remedy  for 
the    recovery    of    money    or    property    lost    at    gam- 
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ing  (Shannon,  Sec.  3161),  and  it  has  been  held 
that  a  note  of  a  third  person  delivered  up  on 
a  wager  may  be  recovered  under  this  statute  if 
sued  for  in  time.  Woodson  v.  Oordon,  Peck, 
197;    Revier    v.    Hill    1    Sneed,    405. 

It  has  also  been  held  that  gaming  securities 
given  by  the  loser  are  void,  and  equity  will 
compel  them  to  be  delivered  up  and  canceled; 
80  that  the  statutory  remedy  is  not  exclusive. 
Rucker   v.    Wynne,    2    Head,    620,    621. 

While  the  matter  is  not  free  from  difficulty, 
we  are  of  opinion  the  decree  of  the  Chancellor 
in    this    case    should    be    sustained. 

We  think  it  quite  clear  that  the  money  which 
Howard  borrowed  from  Stanford  was  the  same 
money,  or  part  of  it,  that  Stanford  had  won 
from  him.  It  was  about  the  sam^  amount,  and 
they  were  the  only  two  players  who  had  this 
amount  So  that  the  identical  money  which  How- 
ard lost  during  the  game  was  the  same  that 
Stanford  won  and  let  him  have  upon  the  note. 
While  the  matter  took  the  guise  of  a  contract 
of  loan  between  Howard  and  Stanford,  it  is  clear 
that  Howard  looked .  upon  it  as  a  peaceful  re- 
capture of  his  own  money  which  he  intended  to 
hold.  If  it  had  been  a  horse,  and  Stanford, 
after  the  horse  was  delivered  to  him,  had  loaned 
him  to  Howard  to  ride,  Howard,  though  ostensi- 
bly receiving  him  for  this  purpose,  could  have 
repudiated     the     bailment     and     kept     the     horse     as 
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his  own,  regardless  of  the  contract  to  return  him. 
So  with  the  money,  the  only  difference  being  that 
the  horse  could  more  easily  be  identified  than  the 
money.  If  Stanford  had  won  a  horse  and  saddle, 
and  Howard  had  recaptured  the  liorse  but  not  the 
Raddle,  he  could  keep  the  horse  and  lose  the 
saddle.  And  so  with  the  money — ^if  Howard  did 
not  succeed  in  getting  all,  he  could  retain  so 
much    as    he    could    get    and    let    the    remainder    go. 

There  can  be  no  doubt  but  that  Howard  could, 
under  the  statute,  have  sued  Stanford  and  collected 
back  the  money,  but  if  on  trial  this  note  is 
held  valid,  all  Stanford  would  have  to  do  would 
be  to  offset  Howard's  demand  by  the  note,  and 
thus  defeat  a  recovery,  and  work  a  complete 
evasion    of    the    law. 

Upon  the  whole  case  we  are  content  to  affirm 
the  decree  of  the  Chancellor  refusing  any  relief 
on    the    note. 

The    appellant    ynll    pay    costs. 
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(Jackson.      June    10,     1899.) 

Devisavit  Vel  Non.    Exclusion  of  instrument   propounded   not 
erroTf  when. 

It  is  not  error,  on  the  trial  of  an  issue  of  devisarjU  vel  nofi,  for 
the  Court  to  exclude  from  the  jury  the  instrument  propounded 
for  probate,  where  it  has  the  form  of  a  deed,  but  is  unexe- 
cuted, and  there  is  no  internal  or  collateral  evidence  tending 
to  show  that  it  was  intended  as  a  will. 

Cases  cited:  McLean  v.  McLean,  6  Hum.,  452;  Watkins  v.  Dean, 
10  Yer.,  321;  Taylor  v.  Taylor,  2  Hum.,  597;  Armstrong  v. 
Armstrong,  4  Bax.,  357;  S  wails  v.  Bushart,  2  Head,  562. 


FBOM     SHELBY. 


Appeal    in    error    from    Circuit    Court    of    Shelby 
County.      L.    H.    Ertes,    J. 

H.    C.    Wabbinbb,    T.    H.    Jaokson,    and    Touno 

&    Young,    for    plaintiffs    in    error. 

Wm.       M.      EaNDOLPH      &   .  SON^      Jos.      M.      QBXSBy 

and   D.    M.    Soales^    for    defendants    in    error. 

MoAi^sTEB.,    J.      This    record    presents    an    issue 
of    devisavit    vel    nan.      The    verdict    and    judgment 
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were  against  the  alleged  will.  Proponents  appealed 
and    have    assigned    errors. 

The  paper  writing  in  controversy  purported  on 
its  face  to  be  a  deed,  but  was  unsigned  and 
unexecuted.  The  contention  of  the  proponents  was 
that  it  might  nevertheless  take  effect  as  a  testa- 
mentary   disposition    of    personalty. 

The  instrument  in  question  was  written  under 
the  following  circumstances:  The  testatrix,  Mrs. 
Louisa  J.  Ilardwicke,  of  Shelby  Coimty,  in  her 
last  illness,  caused  the  paper  in  question  to  be 
prepared  by  Maj.  Warriner.  Mr.  Warriner,  on 
the  night  preceding  her  death,  was  sent  for  be- 
tween   11    and    12    o'clock. 

On  his  arrival  Mrs.  Ilardwicke  said  to  him 
that  she  desired  to  make  a  deed  of  gift.  Mr. 
Warriner  explained  to  her  the  difference  between 
a  deed  and  a  will,  stating  that  a  deed,  if  prop- 
erly executed,  would  convey  the  property  absolutely 
even  if  she  recovered,  but  that  a  will  would  only 
take    effect    after    her    death. 

Mr.  Warriner  asked  her  if  she  did  not  wish 
to  make  a  will.  She  replied  she  wanted  a  deed 
and  not  a  will.  Thereupon  she  directed  him  to 
write  a  deed  of  gift,  conveying  her  property  to 
Loula  Hardwicke,  Ross  Woods,  and  Isadore  John- 
son. 

After    writing    the    paper    Mr.     Warriner    read    it 

over    to     Mrs.     Hardwicke,     and     she     expressed     her 

satisfaction    with    it.      He    then    presented    it    to    her 
19  p— 3 
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to  sign^  but  she  declined  to  do  so^  stating  she 
would  sign  it  to-morrow.  Mrs.  Hardwicke  became 
nneonscions  several  hours  after  Mr.  Warriner  wrote 
the  deed,  and  died  the  following  day  without  hav- 
ing   executed    it. 

This  paper  \\Titing  was  offered  for  probate  as 
a  will  of  personalty  in  the  Probate  Court  of 
Shelby  County,  and  was  proved  by  two  witnesses. 
"NTotice  of  contest  having  been  given,  the  writing 
was  certified  to  the  Circxiit  Court  for  an  issue  of 
devisavit  vel  non.  The  only  testimony  introduced 
on  the  trial  below  was  by  the  proponents,  all 
of  which  tended  to  show  that  Mrs.  Hardwicke 
refused  to  make  a  will  but  had  undertaken  to 
make    a    deed    of    gift,    which    was    left    unexecuted* 

When  the  paper  writing  itself  was  offered  in 
evidence,  upon  objection  the  Court  excluded  it, 
stating    his    reasons    as,    viz. : 

"The  Court  holds  that  the  paper  offered  in 
evidence,  being  imsigned  by  the  deceased,  and  not 
formally  executed,  and  being  in  form  a  deed  of 
gift,  and  the  other  evidence  showing  that  she  de- 
clared at  the  time  of  its  preparation  that  she 
did  not  want  a  will  but  a  deed  of  gift  prepared, 
for  the  reason  that  wills  could  be  broken  and 
deeds  could  not,  that  this  paper  could,  under  no 
aspect  of  the  testimony,  be  held  to  be  the  last 
will  and  testament  of  the  deceased,  and  that  if, 
on  the  testimony  introduced,  the  jury  should  find 
it    her    last    will     and    testament,     the    Court    would 
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be    bound,     under     its    conception     of    the    case,     to 
grant    a    new    hearing." 

Counsel  for  proponents  excepted  to  the  ruling 
of  the  Court  excluding  the  paper  writing  from 
the    jury,    ren^arking,    viz. : 

"If  that  is  the  conclusion  of  the  Court  in  the 
case,  there  is  no  use  for  the  same  to  proceed  any 
further,  and  that  a  verdict  of  the  jury  might  be 
entered  with  the  judgment  of  the  Court  thereon 
in  favor  of  the  defendants,  and  proponents  would 
enter  a  motion  for  a  new  trial,  and  on  that 
being  overruled,  would  appeal  the  case  to  the 
Supreme    Court." 

The  principal  assignment  of  error  in  this  Court 
is  that  the  Court  below  erred  in  not  allowing 
the  paper  writing  in  question  to  be  read  as  evi- 
dence   to    the    jury. 

The  position  of  counsel  for  proponents  is  that 
Mrs.  Hardwicke  intended  by  said  instrument  to 
make  a  final  disposition  of  her  property,  to  take 
effect  after  her  death,  and,  that  being  true,  the 
instrument  is  testamentarj'^  in  legal  effect,  although 
she  may  have  declared  she  did  not  wish  a  will 
but    a    deed    of    gift    prepared. 

Counsel  cite  in  support  of  his  proposition  Wil- 
liams on  Executors,  Vol.  1,  p.  54,  viz. :  cited  in 
McLean  v.  McLean,  6  Hum.,  452,  viz.:  "Although 
much  greater  strictness  seemed  to  have  prevailed 
in  earlier  times,  it  has  been  decided  in  a  great 
variety    of    modem    instances    that    it    is    not    neces- 
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sary  tliat  an  instrument  should  be  in  a  testa- 
mentary form  in  order  to  operate  as  a  will.  In- 
deed, it  may  be  considered  as  a  settled  point  that 
the  form  of  a  paper  does  not  affect  its  title 
to  probate,  j)rovided  it  is  the  intention  of  the 
deceased  that  it  should  operate  after  her  death. 
Thus  a  deed  poll,  or  an  indenture,  a  deed  of 
gift,  a  bond,  a  marriage  settlement,  letters,  drafts 
on  bankers,  stock  and  bills  indorsed  for  A  H, 
an  indorsement  on  a  note,  'I  give  this  note  to 
C  D,'  promissory  notes,  and  notes  payable  by 
executors  to  evade  lesracv  duties,  have  been  held 
to  be  testamentary."  And,  again,  at  page  55, 
the  same  author  says:  *'And  it  must  be  further 
observed  that  it  is  not  necessary  for  the  validity 
of  a  testamentary  instriunent  that  the  testator 
should  intend  to  perform,  or  be  aware  that  he 
had  performed,  a  testamentary  act,  for  it  is  set- 
tled law  that  if  the  paper  contains  a  disposition 
of  the  property  to  1^  made  after  death,  though 
such  paper  were  not  intended  to  be  a  will  or 
other  testamentary  instrument,  but  an  instrument  of 
a  different  shape,  yet,  if  it  cannot  operate  in  the 
latter  it  may  nevertheless  operate  in  the  former 
character." 

Mr.  Williams,  however,  at  page  88,  Vol.  1, 
explains  the  language  already  quoted  by  saying: 
"But  it  is  essentially  requisite  that  the  instru- 
ment   should    be    made    to    depend    upon    the    event 
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of  death  as  necessary  to  consummate  it.  For 
when  a  paper  directs  a  benefit  to  be  conferred 
inter  vivos,  without  reference,  expressly  or  im- 
pliedly, to  the  death  of  the  party  conferring  it, 
it    cannot    be    established     as     testamentary." 

So  Mr.  Jarman,  in  his  work  ^n  Wills,  Vol.  1, 
star  page  21,  says:  "That  the  cases  had  estab- 
lished that  an  instrument  in  any  form,  whether 
a  deed  poll  or  indenture,  if  the  obvious  purpose 
is  not  to  take  place  till  after  the  death  of  the 
person  making  it,  shall  operate  as  a  will."  Again, 
ilr.  Jannan,  on  star  page  24,  in  speaking  of 
instruments  not  testamentary,  says,  viz. :  "But  if 
the  instrument  is  not  testamentary  either  in  form 
or  substance  (none  of  the  gifts  in  it  being  ex- 
pressed in  testamentary  language,  or  being  in  terms 
postponed  to  the  death  of  the  maker),  and  if 
no  collateral  evidence  is  adduced  to  show  that  it 
was  intended  as  a  will,  probal«  will  not  be 
irranted    of    it    as    a    testamentary    document." 

Pritchard  on  Wills  states  the  rule,  viz.  (Sec. 
17) :  "If  an  instrument  is  to  take  effect  after  the 
death  of  the  maker,  it  is  a  wnll;  if  it  is  to 
take  effect  immediately,  or  if  it  conveys  a 
present  estate,  it  is  a  deed,  notwithstanding  the 
enjoyment  of  the  estate  may  be  postponed  until 
after  the  death  of  the  maker.  It  is  the  ambu- 
latory quality  of  a  will  which  makes  the  differ- 
ence,   for,     though     a     deed    may     postpone     the     pos- 
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session  or  enjoyment  until  the  death  of  the  donor, 
the  postponement  does  not  result,  as  in  the  case 
of  a  will,  from  the  nature  of  the  instrument,  but 
is  produced  by  its  express  terms.  If,  therefore, 
the  instrument  has  the  present  effect  of  vesting 
the  right  to  and  fixing  the  terms  of  the  future 
enjoyment  of  property,  and  does  not  require  the 
death  of  the  testator  for  its  consunmiation,  it  is 
not  a  will."  Watkins  v.  Dean,  10  Yer.,  821;  Taylor 
V.  Taylor,  2  Himi.,  597;  Armstrong  v.  Armstrong, 
4    Bax.,    357;    Stoails    v.    Bushart,    2    Head,    562. 

"Where  it  appears  there  was  an  intent  that  the 
instrument  should  become  operative  at  once,  con- 
veying a  present  interest,  or  even  a  present  in- 
terest to  be  enjoyed  in  the  future,  the  Court 
will  construe  the  instrument  to  be  a  deed  and  • 
not    a    will." 

In  the  present  case  the  instrument  was  drawn 
to  take  effect  as  a  deed  in  presenti,  but  after- 
M'ards  the  decedent  failed  or  refused  to  execute 
and  deliver  it.  The  form  of  the  instrument 
wholly  pre<5ludes  the  idea  of  a  will,  for  it  is  a 
deed  absolute  upon  its  face.  The  evidence  over- 
whelmingly shows  that  it  was  not  designed  as  a 
paper  to  take  effect  after  the  death  of  the  maker, 
but  was  written  to  take  effect  at  once,  provided 
she    saw    proper    to    execute    and    deliver    it. 

There  is  not  a  line  of  the  deed  or  a  syllable 
of  the  collateral  evidence  to  show  that  it  was  to 
take     effect     after     the     death     of     Mrs.     Hardwicke. 
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There  was  no  evidence  on  which  the  paper  offered 
ootdd  be  sustained  as  a  last  will  and  testament. 
The  Court  was  therefore  correct  in  exclnding  lie 
paper  writing  from  the  jnry.  We  find  no  error 
in    the    record,    and  the    judgment    is    affirmed. 
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Robinson    v.    Storm. 

(Jackson.       June    10,     1899.) 

1.  Partnership.    Sale  of  assets  and  good  iHlL 

A  sale  of  the  assets  and  gt>od  will  of  a  dru^  firm  passes  to  the« 
purchaser  the  exclusive  right  to  a  formula  for  the  preparation 
of  a  valuable  medicine  owned  by  the  firm,  and  the  trade-marks 
used   by  the  firm  in  placing*  the  medicine  on   the  market 
{Post,  pp.  41-43,) 

2.  Trade-mark.    Right  to. 

A  druggist  is  entitled  to  the  exclusive  use  of  the  term  **  Storm^s 
Liver  Regulator,"  when,  for  a  quarter  of  a  century  he  had,  at 
great  cost  and  labor,  prepared  and  placed  on  the  market  a 
medicine  which  was  labeled  and  sold  under  that  designation, 
and  had,  as  such,  become  generally,  favorably,  and  distinct- 
ively  known  throughout  a  wide  territorial  area.  {Post,  PP» 
41-^.) 

3.  Same.     UrUawful  simulation. 

The  proprietor  of  an  established  trade-mark  is  entitled  to  injunc- 
tion against  the  use  by  another,  though  innocently  done,  of 
an  advertising  device,  which,  though  differing  in  minor 
details,  so  far  resembles  his  trade-mark,  in  general  features 
and  effect,  as  to  deceive  ordinary,  incautious  observers, 
although  the  differences  might  be  obvious  to  an  expert. 
{Post,  pp,  47,  48.) 

4.  Same.     Use  of  name  cm. 

A  person  has  an  undoubted  right  to  use  his  own  name  in  his 
business,  but  he  may  not  use  it  in  such  manner  as  to  defraud 
another.     {Post,  PP*  48-66.) 
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Metcalf  &  Metcalf  and  (^akroll  &  McKel- 
LAR    for    Robinson. 

Pkkcy    &    Watkixs    for    Stonn. 

Beard,  J.  The  bill  in  this  case  alleges  that 
complainant  is  the  owner  of  a  formula,  and  for 
over  twenty  years  has  been  engaged  in  preparing 
from  it  a  valuable  medicine  well  known  as 
"Storm's  Liver  Regulator,"  for  which,  after  the 
expenditure  of  large  sums  of  money,  he  has  cre- 
ated a  wide  and  constantly  increasing  market,  par- 
ticularly in  the  Southern  Mississippi  Valley,  and 
that  defendant  had  recently  caused  to  Ix?  prepared, 
by  some  one  unknown  to  complainant,  a  spurious 
compound,  and  was  seeking  to  secure  purchasers 
for  it  by  pirating  complainant's  trade-mark  or 
trade  name,  and  by  resorting  to  •  other  devices 
equally  illegal,  and  thus  appropriate  wrongfully  the 
patronage  which  the  complainant  had  acquired  for 
his  medicine.  The  object  of  the  bill  was  to  se- 
cure a  perpetual  injunction  against  the  acts  of 
the    defendant. 

The  facts  established  by  the  testimony  may  be 
summarized  as  follows:  In  the  vear  1872  Dr. 
Mitchell,  an  eminent  physician  in  Memphis,  find- 
ing the  need  of  preparing  a  vegetable  cathartic 
which  could  be  substituted  for  calomel,  finally  se- 
lected  the  ingredients  for  such  a  medicine  and  took 
a  formula  embracing  them  to  the  drug  firm  of 
Stever    &    Robinson    and    «sked    them    to    experiment 
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with  it,  80  that,  with  the  addition  of  aromatics 
such  as  they  might  find  suitable,  they  could  make 
a  liquid  compound  agreeable  to  the  palate  of  the 
patient.  The  formula  was  placed  in  the  hands  of 
the  complainant  Bobinson,  who  was  of  that  firm 
(an  educated  pharmacist),  who,  after  many  efforts, 
succeeded  in  making  a  combination  satisfactory  to 
Dr.    Mitchell    and    his    firm. 

From  this  time  it  is  evident  Dr.  Mitchell  ex- 
ercised no  control  over,  nor  claimed  any  interest 
in,  this  formula.  For  many  years  he  retained  a 
recollection  of  the  constituents  of  this  medicine, 
but  the  proportion  of  the  ingredients  he  did  not 
know,  so  that  he  prescribed  it  always  to  his 
patients  as  "Conip.  Elix.  Leptandra,"  who,  taking 
the  prescription  to  •  Stever  &  Bobinson,  and  after- 
wards to  complainant,  as  the  successor  of  that 
firm,  would  get  it  filled.  One  of  the  earliest  of 
these  preparations  was  given  by  Dr.  Mitchell  to 
Captain  Ad.  Storm,  a  citizen  of  Memphis,  of  wide 
and  influential  acquaintance,  who  made  frequent 
use  of  it,  and,  finding  himself  greatly  benefited, 
recommended  it  to  a  great  many  of  his  friends, 
the  result  of  which  was  that  it  soon  became  a 
popular  remedy  in  Memphis  and  along  the  Missis- 
sippi River. 

So  instrumental  was  Captain  Storm  in  its  in- 
troduction to  the  public,  that  Stever  &  Robinson, 
who  were  thus  glutting  the  benefit  of  his  recom- 
mendations of  it,   and  Avhose  relations  to  him  were  of 
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a  friendly  character,  with  his  consent,  after  a  little 
time  put  it  up  and  sold  it  as  "Storm's  Liver 
Regulator."  This  was  done  out  of  compliment  to 
him. 

In  1873  Robinson  purchased  Stever's  interest  in 
the  assets  and  good  will  of  Stever  &  Robinson. 
By  this  purchase  he  acquired  the  sole  right  to 
this  formula,  and,  by  operation  of  law,  the  firm's 
trade-marks  used  in  placing  the  medicine  made  from 
this  formula  on  the  market.  Murry  v.  Hopes, 
111  K  Y.,  416;  Huxis  v.  Claiy,  143  Mass.,  592; 
Myers  v.  KalainazoOj  54  Mich.,  215 ;  Shipright 
Chemists,    Cox's    Trade-mark    Cases,    99. 

From  the  time  of  this  purchase  he  has  been  exten- 
sively preparing  and  placing  on  the  market  this  rem- 
edy,  and  has  succeeded  in  creating  a  wide,  popu- 
lar demand  for  it.  In  doing  so  he  has  expended 
much  labor  and  large  sums  of  money.  All  the 
time  it  has  been  conspicuously  labeled  and  sold 
as  "Storm's  Liver.  Regulator,"  so  that  in  the  wide 
territorial  area  in  which  it  is  used  these  words 
have  become  distinctive,  and  are  associated  alone 
with    the    compound    of    complainant. 

Several  years  ago  Captain  Storm  died.  After 
his  death  the  defendant,  an  only  child,  but  neither 
a  druggist  or  chemist,  began  his  efforts  to  acquire 
this  formula,  with  tbe  view  of  preparing  and  sell- 
ing this  medicine  on  personal  account.  To  this 
end  he  approached  Dr.  Mitchell,  who  declined  to 
give     him     any     aid     in     accomplishing    his     purpose. 
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Failing  there,  he  peciireJ  from  Dr.  Goodyear,  a 
druggist  of  Memphis,  a  formula,  from  which,  ior 
several  years  tljnt  gentleman  had  been  pnttting  up 
a  medicine,  which  he  called  ^^Goodvear's  Liver 
Tonic."  This  he  took  to  £t.  Louis,  where  he 
had  certain  manufacturers  to  prepare  from  it  a 
liquid  mixture,  which  he  caused  to  be  carried  in 
demijohns  frojn  the  premises  of  these  manufacturers 
to  another  place  in  the  city,  when  he  transferred 
it  to  bottles,  on  which  he  placed  the  cartons  and 
labels  complained  of  in  the  bill.  After  so  pre- 
paring it  the  defendant  shipped  it  to  Memphis; 
not  to  himself,  but  to  one  Battier,  as  consignee, 
from  whose  place  of  business  he  was  distributing 
it  among  the  retail  druggists  of  the  last-named 
city    when    enjoined    by    complainant. 

As  a  part  of  the  record  in  this  cause  there 
has  been  sent  up  the  packages  of  these  respective 
parties.  Upon  examination  we  find  that  the  labels 
attached  to  the  bottles  of  both  comj)lainant  and 
defendant,  in  large  display  type,  have  the  catch 
words,  '^Storm's  Liver  Regulator,"  while  the  bottles 
are  of  the  same  general  shape,  the  necks,  how- 
ever, of  those  of  defendant  being  a  little  longer 
than  the  necks  of  those  of  complainant.  Below 
the  catch  words  given  above,  in  language  little 
differing  in  form  and  phrasing,  each  medicine  is 
highly  recommended  for  diseases  attendant  upon  a 
torpid  liver.  The  respective  cartons  vary  in  color, 
but    this    is    not    sufficiently    pronounced    to    place    the 
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average  purchaser  on  guard.  On  these  cartons,  as 
on  the  labels,  there  is  printed  in  heavy  and  con* 
spicuous  lines  the  words,  ^'Storm's  Liver  Regulator," 
and  in  both  the  word  '^Storm's''  is  placed  conspicuously 
above  the  words  "Liver  Regulator."  On  the  front 
of  the  cartons  of  the  complainant,  just  below  the 
word  "Storm's,"  is  a  mortar  and  pestle,  surrounded 
by  a  black  rim,  on  which  is  inscribed,  "Only 
the  best,"  while  over  the  catch  words,  "Storm's 
Liver  Regulator,"  for  the  carton  of  the  defendant 
is  a  picture  of  Captain  Storm.  At  the  foot  of 
the  front  of  the  carton  of  complainant  is  printed 
the  words,  "Prepared  by  J  as.  S.  Robinson,  Apothe- 
<'*ary,  Memphis,  Tenn.,"  while  at  the  same  place 
on  defendant's  carton  are  the  words,  "Prepared  by 
ejninent  chemists  for  A.  G.  Storm,"  followed  by 
the  words,  "This  is  not  the  medicine  put  up  by 
James  S.  Robinson,"  this  name  of  Robinson  ap- 
pearing below  the  line  of  negation,  in  the  place 
where  the  name  of  the  owner  of  a  proprietary 
medicine,  according  to  the  t^stimop-  is  ordinarily 
found,  and  in  a  form  much  more  likely  to  at- 
tract the  eye  of  a  purchaser  than  the  word  "not" 
in    the    line    of    negation. 

On  the  side  of  complainant's  carton  is  a  state- 
ment as  follows:  "This  prescription  has  g:rown  from 
a  single  prescription  written  by  one  of  our  lead- 
ing physicians,  whose  experience  in  the  treatment 
of  diseases  which  it  is  given  for  has  been  very 
extensive    and    who    prescribed    it    among  the  first  for 
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Captain  Storm;  hence  the  name.  Tt  has  outgrown  the 
sales  of  any  patent  tonic  on  the  market,  because 
it  has  merit,  and  it  is  not  a  catch-penny  prepara- 
tion, like  most  of  the  so-called  liver  preparations." 
At  the  same  place  on  the  defendant's  carton  i& 
printed  the  following  statement:  "This  medicine  i» 
based  on  the  original  prescription  prepared  for  Cap- 
tain Ad.  Storm,  at  his  own  solicitation,  by  his 
physician,  one  of  the  leaders  of  the  profession  in 
the  city  of  Memphis,  Tenn.  This  is  not  the  medi- 
cine put  up  by  Jas.  S.  ilobinson,  chemist,  Mem- 
phis, Tenn.  When  buying,  see  that  you  get  the 
white  enameled  carton,  having  the  likeness  of  Cap- 
tain Ad.  Storm  and  the  signature  of  his  son. 
Manufactured  and  distributed  from  St.  Louis,  Mo. 
(Signed)  G.  A.  Storm." 

That     the     statement     on     the     defendant's     carton 

» 

that  his  medicine  was  based  on  the  original  prep- 
aration prepared  for  Captain  Ad.  Storm  by  hia 
physician,  in  the  light  of  this  record,  is  evidently 
misleading,  while  on  the  other  hand  it  is  equally 
clear  that  the  corresponding  statement  on  the  car- 
ton of  the  complainant  is  true.  An  examination 
of  these  labels  and  cartons  satisfies  us  that  what- 
ever  may  have  been  the  purpose  of  the  defendant, 
yet  that  very  easily,  even  with  an  ordinarily  cau- 
tious purchaser,  the  medicine  of  the  defendant  could 
be  substituted  for  that  of  the  complainant,  and 
that    as    defendant    was  offering   his    at    a   less    figure 
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than  the  complainant  sold  his,  this  would  be  done 
by    nnscnipulous  dealers. 

In  the  case  many  witnesses  were  examined,  among 
them  being  men  of  high  standing  and  much  in*^ 
teUigence,  who  have  been  accustomed  to  the  prep- 
aration of  the  complainant  for  many  years  and 
who  have  valued  it  as  based  upon  a  prescrip- 
tion of  Dr.  Mitchell,  and  they  concur  in  say- 
ing that  they  would,  in  buying  from  any  reputa- 
ble druggist,  take  without  question  the  preparation 
of  the  defendant  as  that  of  the  complainant.  Two 
of  these  gentlemen  say  that,  upon  calling  for  the 
medicine  (intending  complainant's),  the  retailer  gave 
them  the  defendant's  preparation,  and  that  after- 
wards noticing  the  picture  of  Captain  Storm  on 
the  carton,  they  supposed  that  this  was  done  by 
the  complainant  out  of  compliment  to  his  memory, 
and  it  was  only  after  reading  the  entire  inscrip- 
tion that  they  discovered  they  did  not  get  what 
they  intended  to  buy.  With  regard  to  that  class 
of  persons  who  are  the  largest  buyers  of  pro- 
prietary  medicines,  the  testimony  is  without  contra- 
diction that  it  would  be  an  easy  matter  to  palm 
off  the  medicine  of  defendant  for  that  of  com- 
plainant. 

Under  such  circimistances  we  have  no  doubt  of 
the  right  and  the  duty  of  a  Court  of  Equity  to 
interfere.  It  is  immaterial  that  there  is  a  lack  of 
an  imitation  of  the  labels  and  cartons  so  as  to 
deceive     an    expert,     or    even     an    ordinary    observer, 
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when  those  of  the  defendant  and  complainant  are 
placed  side  by  side.  It  is  sufficient  that  it  is  a 
simulation  likelv  to  deceive  an  incautious  and  ordi- 
nary  purchaser.  Browne  on  Trade-marks,  Sees.  33, 
085 ;  Shair  t^toclnng  Co,  w  Mack,  12  Fed.  Rep.,  707; 
(■cntaur  (U),  v.  Rohhusot),  1)1  Fed.  Kep.,  v^sO ;  Centaur 
Co.  V.  Neatherly,  91  Fed.  Rep.,  891.  As  has 
just  been  stated,  the  evidence,  with  much  unan- 
imity, shows  that  notwithstanding  the  diflFerences, 
yet  the  simulation  is  .  sufficient  to  deceive  both 
cautious     and     incautious    buyers. 

But  it  is  argued  that  defendant  is  entitled  to  use 
his  own  name  in  placing  his  own  medicine  on  the 
market,  and  that  if  complainant  is  injured  there- 
by he  must  bear  the  consequences  of  having  se- 
lected as  a  part  of  his  trade-mark  or  trade  name 
a    name    common    to    others. 

The  law  is  settled  that  no  one  can  acquire  the 
right  of  a  trade-mark,  either  in  his  own  name 
or  in  that  of  another  person,  so  as  to  exclude 
one  of  the  same  name  in  using  it  to  identify 
goods  which  he  sees  proper  to  put  on  the  mar- 
ket, so  long  as  in  doing  so  the  latter  perpetrates 
no  fraud  thereby  or  is  guilty  of  no  unfair  arti- 
fice. Tn  the  words  of  the  Supreme  (^ourt  of  New 
York,  in  the  well-considered  case  of  Higgins  Co, 
V.  Higgins  Soap  Co,,  lU  X.  Y.,  462:  "The  right 
of  a  man  to  use  his  own  name  in  his  own 
business  the  law  protects,  even  when  such  use  is 
im'urious     to     another     who     has     established     a     firm 


APRIL  TERM,   1899.  49 

Robinson  v.  Storm. 

business  of  the  same  kind  and  gained  a  reputa- 
tion Avliieh  ffoes  with  the  name.  But  in  such  cases 
the  Courts  require  that  the  names  shall  be  hon- 
estly used,  and  they  permit  no  artifice  or  deceit 
designed  or  calculated  to  mislead  the  public  and 
palm  ofF  the  business  as  that  of  the  person  who 
first  established  it  and  gained  it  its  reputation. 
Croft  Y.Day,  7  Beav.,  84;  Ralloway  v.  Halloway.  13 
Id.,,  209;  Cement  Co.  v.  Le  Page,  147  Mass.,  206. 
It  is  well  settled  that  an  exclusive  right  may  be 
acquired  in  the  name  of  a  partnership  or  of  an 
individual,  and  it  will  be  protected  against  in- 
fringement by  another  who  assumes  it  for  the 
purpose  of  deception,  or  even  when  innocently 
used  without  right  to  the  detriment  of  another, 
and  this  right,  which  is  in  the  nature  of  a  right 
to  a  trade-mark,  may  be  sold  or  assigned.  Levy 
V.  Walker,  10  (^h.  Div.,  436;  Huxis  v.  Clary, 
143  IMass.,  592;  Bnssett  v.  Percival,  5  Allen, 
345;  Cement  Co.  v.  Le  Page,  supra;  Willington 
V.    Fox\    3    Mylne    &    Cr.,    338." 

In  the  case  of  Sinner  Mfg.  Co.  v.  June  Mfg. 
Co.,  163  TJ.  S.,  160,  the  foregoing  principle  is 
thus  stated:  "Every  one  has  the  absolute  right  to 
use  his  o^'n  name  honestlv  in  his  own  business, 
even  though  he  may  thereby  incidentally  interfere 
with  and  injure  the  business  of  another  having 
the  same  name.  In  such  case  the  inconvenience 
or    loss     to     which     those     having     a     common     right 

are    subjected    is    damnum    absque    injuria.      But    al- 
19  r 
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though  he  ma\'  use  his  naine,  he  cannot  resort  to  any 
artifice  or  do  anv  act  calculated  to  mislead  the 
public  as  to  the  identity  of  the  business,  firm,  or 
establishment,  or  of  the  article  produced  by  them, 
and  thus  produce  injury  to  the  other  beyond  that 
which  results  from  the  similarity  of  name.  Where 
the  name  is  one  which  has  previously  thereto  come 
to  indicate  the  source  of  manufacture  of  particular 
devices,  the  use  of  such  name  bv  another,  unac- 
companied  with  any  precaution  or  indication  in 
itself  amounts  to  an  artifice  calculated  to  produce 
the    deception." 

This  principle  was  applied  by  the  Circuit  Court 
of  appeals  of  the  Seventh  Circuit  for  the  protec- 
tion of  the  proprietor  of  ''Stuart's  Dyspepsia  Tab- 
lets" against  a  defendant  who  used  his  own  name 
and  put  on  the  market  a  medicine  which  he  called 
"Dr.  Stewart's  Dyspepsia  Tablets."  The  Master  in 
that  case  found,  among  other  things,  that  the  simi- 
larity in  soimd  between  "Stuart's  Dyspepsia  Tab- 
lets" and  "Dr.  Stewart's  Dyspepsia  Tablets"  is 
such  as  would  be  likely  to  deceive  careless  per- 
sons, and  even  ordinarily  careful  persons,  but  that  the 
appearance  of  the  respective  packages  is  such  that 
no  reasonably  careful  person  could  mistake  one  for 
the  other.  They  differ  materially  in  size  and  shape, 
and  most  radically  in  color,  and  in  the  style, 
color,  and  general  appearance  of  the  printed  mat- 
ter. Besides  the  particulars  enumerated,  another 
important     difference,     and     one     which     is     calculated 
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to  attract  immediate  attention,  is  in  the  fact  that 
the  defendant's  packages  are  coverea  with  a  sealed 
wrapper,  while  the  complainant's  boxes  have  no 
wrapper  at  all,  and  are  not  sealed  in  any  way. 
Other  respects  in  which  the  defendant's  packages 
differ  from  the  complainant's  are  in  the  presence^ 
of  the  abbreviation  "Dr.,"  the  absence  of  the 
facsimile  of  signature,  and  a  different  spelling  of 
the    name    "Stewart." 

But  the  Court  said:  "Almost  in  his  (P.  G.  Stew- 
art's) first  attempt  to  market  his  wares  he  was  ad- 
vised by  dealers  that  he  was  encroaching  upon  the 
rights  of  the  appellant.  It  is  manifest  that  he  was. 
It  needs  no  argimient  to  show  that  these  names 
are  idem  sonans,  and  that  the  use  of  both  in 
connection  with  dyspepsia  tablets  must  cause  great 
confusion  in  the  sale  and  great  wrong  to  pur- 
chasers. It  is  clear  to  us  that  the  appellee,  F. 
G.  Stewart,  and  his  corporation  so  imderstood  and 
so  designed.  They  knew  of  the  extensive  adver- 
tisement wliich  the  appellant  indulged  with  respect 
to  his  goods.  They  knew  that  an  immense  trade 
had,  in  consequence,  been  built  uj)  and  a  large 
demand  existed  for  "Stuart's  Dyspepsia  Tablets." 
They  sought  to  appropriate  to  themselves  that  good 
mil  and  to  impose  upon  tlie  public  their  manufacture 
as  the  goods  of  the  appellant.  Stewart  justified 
himself  to  the  wholesale  dealers  who  cautioned  him 
by  the  claim  that  he  used  his  own  name,  and 
that     he     had     a     right     to     use     it     as     he     would. 
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Therein  he  was  in  error.  A  man  may  not  use 
his  own  name  to  accomplish  a  fraud,  designed  or 
constructive."     Stuart  v.   Sfev^art^  91  Fed.  Rep.,  245. 

The  case  of  Myer  v.  Dr.  Bull  Vegetable  Co., 
58  Fed.  Eep.,  884,  was  one  where  the  complain- 
ant had  placed  on  the  market  a  cough  syrup  by 
the  name  of  "Bull's  Cough  Syrup"  and  '"Ht.  Bull's 
Oough  Syrup,"  and  had  established  a  large  trade. 
The  defendant,  whose  name  was  Bull,  began  to 
put  a  cough  remedy  on  the  market  and  designated 
it  as  "Dr.  B.  L.  Bull's  Celebrated  Cough  Sryup." 
TTpon  the  bill  filed  the  defendant  was  enjoined 
from  disposing  of  any  remedy  to  which  shall  be 
applied  in  any  form  or  manner,  as  the  name  there- 
of, the  words  "Dr.  B.  L.  Bull's  Cough  Syrup," 
or  the  words  "Bull's"  and  "cough  syrup,"  etc.,  the 
Court  (Harlan,  Circuit  Justice,  and  Woods,  Cir- 
cuit Judge)  saying:  "While  the  right  of  no  one 
can  be  denied  to  employ  his  name  in  connection 
with  his  business,  or  in  connection  with  articles 
of  his  own  production,  so  as  to  show  the  busi- 
ness or  product  to  be  his,  yet  he  should  not  be 
allowed  to  designate  his  article  by  his  own  name 
in  such  way  as  to  cause  it  to  be  mistaken  for 
the  manufacture  or  goods  of  another  already  on 
the  market  under  the  same  or  similar  name.  Whether 
it  be  his  name  or  some  other  possession,  every 
one,  by  the  familiar  maxim,  must  so  use  his  own 
as  not  to  injure  the  possession  or   right  of  another." 
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In    Russia    Cement    Co.    v.    Le    Page,    147    Mass., 
206,    the    facts    were    that    the    complainant    was    en- 

• 

gaged  in  the  manufacture  and  sale  of  glue,  under 
the  trade-mark  of  "Le  Page's  Liquid  Glue."  The  de- 
fendant, Le  Page,  and  one  Brooks,  had  fonnerly  been 
engaged  in  that  business  and  used  that  trade-mark, 
and  then  sold  out  to  the  complainant.  Defendant 
thereafter  manufactured  glue,  and  called  it  "Le 
Page's  Improved  Liquid  Glue,"  and  adopted  for 
his  name  and  address  "Le  Page's  Liquid  Glue  and 
Cement  Company,"  Gloucester,  Mass.  Upon  a  bill 
filed  he  was  enjoined  from  the  use  of  the  trade 
mark,  the  Court  holding  that  he  should  be  en- 
joined from  the  use  of  the  words  "Le  Page's 
Liquid  Glue"  or  "Le  Page's  Improved  Liquid  Glue" 
to  describe  the  articles  manufactured  by  him,  and 
enjoined  him  from  using  the  name  "Le  Page's 
Liquid  Glue  Company,"  whether  with  or  without  an 
addition  thereto;  and  further  held  that,  while  the 
defendant  cannot  use  the  words  adopted  by  the 
plaintiff  as  a  trade  name  for  the  articles  manu- 
factured  by  him,  it  does  not  follow  that  he  may 
not  use  the  words  '^quid  glue,"  or  other  appro- 
priate words,  to  describe  his  property,  or  to  state 
in  that  connection  that  he  is  the  manufacturer 
of  it. 

In  the  English  case  of  Seixo  v.  Provenzende,  1  Ch. 
App.,  L.  R,  192,  Lord  Cranworth  said:  "I  do 
not  consider  the  actual  physical  resemblance  of  the 
two    marks    to    be     the    question     for    consideration. 
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If  the  goods  of  a  manufacturer  have,  from  the 
mark    or    device    he    has    used,     become    known    in 

• 

the  market  by  a  particular  name,  I  think  that  the 
adoption  by  a  rival  trader  of  any  mark  which 
will  cause  his  goods  to  bear  the  same  name  in 
the  market,  mav  be  as  much  a  violation  of  the 
rights  of  that  rival  as  the  actual  copy  of  his 
device."  And  in  the  case  of  Coffeen  v.  Brunton, 
4  McLean,  516,  Judge  McLean  said:  "Li  the  case 
imder  consideration,  in  his  label  the  complainant 
calls  his  medicine  the  'Chinese  Liniment/  the  de- 
fendant calls  his  the  'Ohio  Liniment;'  but  from 
the  use  of  the  medicines  it  is  clear  that  the  lan- 
guage of  the  defendant  is  so  assimilated  to  that 
the  body  of  the  labels  and  of  the  directions  for 
of  complainant's  as  to  appear  to  be  the  same 
medicine,  the  alteration  being  only  colorable.  There 
would  seem  to  be  no  doubt  that  the  intention  of 
T^oree,  who  prepared  the  liniment  sold  by  defend- 
ant, as  his  agent,  was  to  avail  himself  of  the 
favorable  reputation  acquired  bv  the  'Chinese  Lini- 
ment' in  the  sale  of  his,  and  by  most  persons  it 
would  be  received  as  the  same  medicine;"  there- 
fore an  injunction  was  granted. 

Cases  of  like  import  might  be  indefinitely  multi- 
plied ,  but  we  content  ourselves  with  referring,  as 
further  authority,  to  Oato  v.  El  Modello  Cigar 
Mfg,  Co,,  25  Fla.,  8SC  fS.  C,  6  L.  R.  A., 
.S23);  Sparer  v.  Shaver,  5i  Iowa,  208;  Baker  v. 
Baker,     87     Fed.     Rep.,     209;     Duryea     v.     National 
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Starch  Co.,  79  Fed.  Rep.,  651;  Stonebrdker  v. 
StonebraJcer,  33  Md.,  252;  Thorley's  Cattle  Food 
Co,  V.  Massam,  42  L.  T.  Rep.,  N.  S.,  851  (S. 
C,    No.    668    Cox's    Manual    Trade    Mark    Cases). 

We  have  examined  the  eases  relied  upon  by  defend- 
ant's counsel,  and.  when  considered  with  their  limita- 
tions,  we  do  not  think  they  support  the  contention 
of  the  defendant,  or  are  necessarily  out  of  line 
with  those  which  we  have  referred  to  as  author- 
ity for  the  contrary  view,  unless  it  possibly  be 
that    of    Fish    v.    Fish,    16    Wis.,    453. 

But  were  it  otherwise,  upon  the  overwhelming 
weight  of  both  English  and  American  authority,  the 
defendant,  on  the  facts  of  this  record,  was  guilty 
of  an  infringement  of  the  trade-mark  of  complain- 
ant, and  of  an  illegal,  improper,  and  unfair  com- 
petition in  business  with  complainant,  as  well  as 
of  attempted  imposition  upon  the  public,  and  the 
Chancellor  was  correct  in  so  holding.  We  find 
that  his  deicree  perpetually  enjoined  the  defendant 
from  using  in  connection  with  the  manufacture, 
sale,  and  advertisement  of  liis  medicine,  upon  his 
packages,  wrappers,  cartons,  and  bottles,  or  other- 
wise, the  words  "Storm/'  "Captain  Storm/'  or  "Ad. 
Storm,"  in  connection  or  collocation  with  the  words 
"liver  regulator;"  (2)  from  the  use  of  the  words, 
"This  medicine  is  based  on  the  original  prescrip- 
tion prepared  for  Captain  Ad.  Storm  at  his  own 
solicitation,  by  his  physician,  one  of  the  leaders 
of    the    profession    in    the    city    of    Memphis,    Tenn. ," 
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and  from  using  those  words  or  any  other  language 
or  words  of  like  significance,  import,  or  effect,  or 
susceptible  of  the  meaning  conveyed  by  said  quoted 
words;  (3)  from  the  use  of  the  words,  "Captain 
Storm's  extensive  acquaintance  led  many  to  try  the 
prescription  with  the  same  remarkable  results  as 
attended  him  when  it  was  for  the  first  time  pre- 
scribed," and  from  using  any  other  language  or 
words  of  like  import,  significance,  or  effect,  im- 
plying that  defendant's  medicine  had  been  prepared, 
prescribed  for,  or  used  by  Captain  Storm;  (4) 
from  using  the  name  of  complainant  upon  any 
of  his  packages,  cartons,  wrappers,  or  bottles;  (6) 
from  manufacturing,  selling,  or  attempting  to  sell, 
any  liver  remedy  purporting  to  be  made  from  or 
based  on  a  formula  or  prescription  used  by  com- 
plainant or  Stever  &  Co.  in  the  preparation  of 
a  liver  medicine,  or  Uver  regulator,  first  known  as 
"Elixir  Leptranda  Comp.,"  and  thereafter  known  as 
"Storm's  Liver  Regulator,"  or  advertising  upon  his 
labels,  packages,  wrappers,  cartons,  or  bottles  that 
the  medicine  sold  by  the  defendant  is  based  upon 
or  prepared  from  any  such  formula,  or  in  use 
of  any  language  thereon,  so  meaning,  indicating, 
or  implying,  or  words  susceptible  of  such  meaning, 
is  within  the  scope  of  the  pleadings,  and  the 
Chancellor's  decree  is  therefore  in  all  respects  af- 
firmed. 
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Bank    v.    Smith. 

{Jackson.       June     13,     1899.) 

Tbustbb.    Sureties'  liability. 

After  a  decree  fixiDg*  the  fund  in  a  trustee's  hands  at  $4,283.07, 
and  awarding  it  $2,868.90  to  A  and  remainder  to  B,  an  order 
was  entered  directing  the  amount  due  B  (about  $1,400)  to  be 
paid  into  Court,  and  A  waived  the  right  to  have  her  portion  of 
the  fund  so  paid  in.  .The  trustee  having  failed  to  comply  with 
this  order,  a  motion  was  entered  against  him  and  his  sureties 
for  the  amount  due  B.  The  Chancellor  disallowed  the  motion, 
and  entered  judgment  for  the  full  penalty  of  the  bond 
($3,000),  directing  A*b  claim  to  be  first  paid  out  of  this  sum, 
and  remainder  to  B.  Held:  Error.  The  trustee  had  defaulted 
only  as  to  amount  due  B,  and  he  was  entitled  to  full  recovery 
on  the  bond,  his  claim  not  being  in  excess  of  its  penalty. 


FBOM      MADISON. 


Appeal  from  Chancery  Court  of  Madison  County. 
A.    G.    Hawkins,    Ch. 

Hath    &    Biggs    for    Bank. 

McCoKKY    &    Bond    for    Smith. 

McAtjster,  pT.  These  causes  were  before  this 
Court  at  last  term,  and  were  remanded  to  en- 
force the  payment  into  Court  of  a  certain  fund 
in    the    hands    of    a    trustee. 
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The  facts  necessary  to  be  stated  are,  that  on 
September  12,  1893,  the  B.  A.  Smith  Gin  Co., 
an  insolvent  corporation,  made  a  preferential  as- 
signment of  certain  machinery  and  material  to 
one  W.  F.  Bills,  trustee,  to  secure  certain  notes 
of  said  company  amounting  to  $4,552,  alleged  to 
be  due  B.  A.  Smith,  the  president  of  said  com- 
pany, who  was  also  its  largest  stockholder.  It 
had  previously  made  a  dcied  of  trust  upon  the 
building,  plant,  and  machinery  to  the  Jackson  Bank- 
ing   Company,    to    secure    an    indebtedness    due    it. 

The  trustee.  Bills,  executed  a  bond  in  the 
penalty  of  $3,000,  with  one  W.  B.  Seat,  son- 
in-law  of  B.  A.  Smith,  and  B.  A.  Smith  as 
sureties,  conditioned  "to  faithfully  perform  all  the 
duties  imposed  by  law  and  the  terms  of  said 
trust." 

Subsequently  the  complainants  filed  their  bill 
against  said  Bills,  trustee,  Seat  and  Smith  for 
the  purpose  of  subjecting  said  notes  secured  by 
the    trust    deed    to    the    payment    of    their    judgments. 

Defendants  answered  and  averred  that  prior  to 
the  filing  of  the  bill  B.  A.  Smith  had  trans- 
ferred the  notes  to  his  wife  as  collateral  security 
for  the  payment  of  two  notes  alleged  to  be  due 
her,  one  for  $2,206,  dated  January,  1893,  and 
the    other    for    $1,407.09    dated    STovember    23,    1893. 

Amended  and  supplemental  bills  were  filed  mak- 
ing Mrs.  L.  M.  Smith,  wife  of  B.  A.  Smith, 
a    party,    attacking    the    bona    fides    of    the    alleged 
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indebtedness,     and     charging     that     the     transfer     of 
said    notes    was    merely    colorable. 

The  Chancellor,  upon  final  hearing,  decreed  that 
B.  A.  Smith  owed  his  wife  the  amount  of  the 
first  note,  to  wit,  $2,206.85,  with  interest,  and 
that  a  sufiiciencey  of  said  collateral  notes  be  ap- 
plied to  the  payment  of  said  indebtedness.  The 
Court  further  decreed  that  Bills,  as  trustee,  had 
in  his  hands,  as  proceeds  of  the  trust  property, 
the    sum     of    $4,283.07. 

The  Court  then  further  decreed  as  follows,  to 
wit : 

''It  is  therefore  considered  by  the  Court  that 
the  defendant,  Bills,  be,  and  he  is  hereby,  ordered 
to  pay  all  of  said  sum  of  $4,283.07  into  the 
hands  of  the  Clerk  and  Master  of  this  Court 
within  sixty  days  from  this  date,  except  so  mudi 
as  may  be  necessary  to  pay  the  debt  of  Mrs. 
L.  M.  Smith,  and  when  the  same  is  paid  into 
Court  will  be  applied  in  the  first  instance  to  the 
payment  of  the  adjudged  costs  against  W.  F. 
Bills,  as  hereinafter  decreed,  and  in  the  second 
instance  to  the  debt  of  complainant  heretofore  ad- 
judged," the  defendant,  Mrs.  I..  M.  Smith,  by 
her  solicitors  in  open  Court  saying  that  she  did 
not  desire  the  amoimt  due  her  paid  into  Court 
by    said    Bills. 

Both  sides  appealed  from  the  decree  of  the 
Chancellor,  but  at  the  April  term,  1898,  it  was 
in    all    respects    affirmed    by    this    Court.     The    decree 
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of  this  Court  recites  that  the  cause  was  remanded 
to  the  Chancery  Court  "to  enforce  the  payment 
into  Court  of  the  amount  in  the  hands  of  W. 
F.  Bills,  trustee,  in  excess  of  the  money  decreed 
to  be  due  Mrs.  L.  M.  Smith  from  B.  A.  Smith 
as    fixed    by    the    Ohmancellor's    decree." 

On  the  reinand  complainant  moved  the  Court 
for  judgment  against  Bills,  trustee,  and  the  sure- 
ties on  Ids  bond,  for  the  sum  of  $1,414,  ex- 
cess of  the  trust  funds  in  his  hands  after  de- 
ducting $2,808.90,  amount  decreed  to  be  due  Mrs. 
Smith. 

The  Court  refused  to  allow  this  motion  or  to 
render  judgment  against  Bills,  trustee,  and  his 
sureties,  for  said  sum  of  $1,414.17.  The  Chan- 
cellor, however,  pronounced  a  decree  ordering  the 
trustee  and  his  sureties  to  pay  into  Court  the 
penalty  of  his  bond,  the  sum  of  $3,000,  and 
directed  that  out  of  this  amount  Mrs.  Smith's 
debt    of    $2,868.90    be    first    paid. 

This,  of  course,  defeated  the  collection  of  com- 
plainant's    debt. 

The  decree  of  the  Chancellor  was  manifectly 
erroneous.  In  the  first  place,  it  was  an  entirely 
different  decree  from  that  originally  pronounced 
by  him  and  affirmed  by  this*  Court  on  appeaL 
It  is  very  true,  as  argued  by  defendant's  counsel, 
that  the  surety  on  the  trustee's  bond  is  only 
liable  for  the  penalty  of  that  bond,  to  wit,  the 
sum    of    $?/,000,     but    that    bond    was    for    the    in- 
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demnity     of    such     persons     as    were     injured    by     a 
default. 

The  only  default  for  which  the  trustee  was 
liable  was  the  failure  to  pay  in  the  $1,414  ex- 
cess over  Mrs.  Smith's  debt  as  decreed  by  the 
Court. 

Mrs.  Smith  had  elected  in  open  Court  not  to 
pursue  the  trustee  for  her  claim.  She  expressly 
stated  through  her  counsel  that  she  did  not  desire 
the  amount  due  her  paid  into  Court  by  said 
Bills.  The  reason  for  this  is  quite  obvious  from 
this  record.  This  trustee!  did  not  handle  the  trust 
fund.  He  was  a  mere  figure-head,  a  mere  tool 
in  the  hands  of  B.  A.  Smith.  The  latter  han- 
dled all  of  the  trust  property  and  had  in  his 
hands  the  fund  belonging  to  Mrs.  Smith.  Mrs. 
Smith  was  willing  that  her  money  should  remain 
in  the  hands  of  her  husband,  who  was  her  gen- 
eral agent  in  the  management  of  her  business. 
Thereupon,  the  trustee  was  ordered  to  pay  in 
only  the  excess  of  said  trust  funds.  Mrs.  Smith 
cannot  be  heard  now  to  ask  that  the  penalty  of 
the  bond,  $3,000,  be  paid  in  by  her  husband, 
that  out  of  that  fund  her  debt  of  $2,800  be 
first  paid,  and  thus  consume  the  whole  of  the 
penalty    of    the    bond. 

Her  election  not  to  have  her  monev  collected 
from  the  trustee  and  paid  into  Court  was  an 
admission  on  her  part  that  the  amount  due  her 
had    been    paid     or    that    she    was    willing    that    it 
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might  remain  in  the  hands  of  her  husband  and 
be    used    by    him. 

At  all  events  the  Chancery  Court  should  have 
conformed  to  the  decree  of  this  Court  by  require 
ing  this  trustee  to  pay  into  Court  the  excees  of 
the  trust  fund  over  and  above  the  amount  due 
Mrs.  Smithy  and,  as  the  latter  elected  not  to 
have  her  debt  paid  in,  the  trustee  was  required 
by    the    decree    of    this    Court    to    pay    $1,407. 

The  trustee's  bond  was  executed  to  make  good 
any  default  by  the  trustee  in  the  payment  of 
the    trust    fund. 

The  eflFect  of  the  Chancellor's  decree  is  that 
the  sureties  on  the  trustee's  bond  shall  respond 
for    a    sum    which    is    not    shown    to    be    a    default. 

The  only  breach  of  the  bond  is  that  in  favor 
of    complainants     for    $1,411.27. 

The  decree  of  tJie  Chancellor  is  reversed  arid 
a    decree    will    be    entered    in    favor    of    complainant. 
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SCHOOLFIELD     V.     SCHOOLFIEU),     HaNAUEB     &     Co. 

(Jackson.      June     14,     1899.) 


FROM      SHELBY. 


Appeal    from    Chancery    Court    of    Shelby    County. 
Lee    Thornton,    Ch. 

P.    T.    Edmondson    for    Schoolfield. 

MetcaIf    &    Metoalf    and    F.    P.    Poston    for 
Schoolfield,    Hanauer    &    Co. 


and 


Bank    v.    Hodgson. 

% 

(Jackson.      June    14,    1899.) 

Appeal    from    Chancery    Court    of    Shelby    County. 
John    L.    T.    Sneed,    Ch. 

F.    T.    Edmondson    for    Bank. 

m 

C.     W.     Metoat.f,     Henry     Craft,     Carroll     & 
McKellar,    and    Turley    &    Wright    for    Hodgson. 
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Taxation.    Of  funds  held  by  Clerk  and  Master, 

Funds  arising*  from  the  sale  of  an  insolvent's  property,  and  held 
temporarily  by  a  Clerk  and  Master,  in  his  official  capacity,  for 
distribution  among  creditors,  are  not  subject  to  taxation  under 
the  clause  of  the  General  Assessment  Acts  of  1895  and  1897, 
requiring  Clerks  of  Courts,  and  other  fiduciaries,  to  *'make 
return  of  the  property,  money,  credits,  and  other  effects  held 
or  controlled  by  them,  ....  separate  from  their  indi- 
vidual returns,'*  and  providing  the  same  *' shall  be  listed  sep- 
arately for  taxation. " 

Acts  construed:  Acts  1895,  Ch.  120,  J  43;  Acts  1897,  Ch.  1,  {35. 

McAlistek,  J,  The  question  presented  for  our 
determination  in  these  consolidated  causes  is  in 
respect  of  the  taxability  of  funds  in  the  hands 
of    tlie    Clerk    and    Master    of    the    Chancery    Court. 

The  question  was  raised  by  petition  filed  in 
each  of  said  causes  on  behalf  of  the  city  of 
Memphis  asking  the  pa\Tnent  of  city  taxes  on 
funds  held  bv  the  Clerk  and  IMaster  •  and  re- 
ceiver.  The  right  to  collect  said  taxes  is  claimed 
to  be  derived  from  Chap.  120,  Sec.  43,  Acts 
1895,  and  Chap.  1,  Sec.  35,  Acts  1897,  which 
are     identical,     as     follows: 

"That  persons  acting  as  executors,  administrators, 
guardians,  agents  or  attorneys,  clerks  of  any 
Court,  or  in  any  fiduciary  capacity  whatever, 
shall  make  a  return  of  the  property,  moneys, 
credits,  and  effects  held  or  controlled  by  them 
in  either  of  said  capacities,  separate  from  their 
individual  returns,  and  the  same  shall  be  listed 
separately  for  taxation ;  provided,  that  every  such 
trust  estate  shall  be  entitled  to  the  same  exemp- 
tion   as    if    owned    by    a    single    taxpayer." 
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The  first  entitled  cause  was  a  general  creditors' 
bill  to  wind  up  the  Schoolfield,  Hanauer  Com- 
pany as  an  insolvent  corporation.  R.  II.  Beard, 
Clerk  and  Master,  was  appointed  receiver  in  said 
cause.  The  assets  consisted  of  groceries,  merchan- 
dise, book  accounts,  lands,  and  mortgages.  A  fund 
had  accumulated  in  the  hands  of  the  receiver, 
arising  from  the  sale  of  these  assets  and  collection 
of  accounts.  The  first  distribution  was  made  in 
July,  1897.  On  the  28th  of  March,  1899,  the 
city  of  Memphis  intervened  in  said  cause  by  pe- 
tition, claiming  taxes  due  on  said  funds  for  the 
year  1897  in  the  siun  of '  $1,596.89 ;  for  the 
year  1898,  $1,267.77:  and  for  the  year  1899  the 
sum  of  $112,  witii  interest  and  a  commission  of 
ten    per    cent,    to    the    tax    attorney. 

It  was  agreed  that  assessments  of  these  funds 
had  been  regularly  made  by  the  assessor,  said 
funds  having  been  reported  by  R.  H.  Beard, 
Clerk    and    Master,    and    receiver    in    said    cause. 

Petition  was  filed  against  R.  H.  ]3eard.  Clerk 
and  Master  and  receiver,  setting  up  a  lien  against 
the  fund  in  his  hands  in  said  capacity,  praying 
the  Court  that  he  be  instnicted  to  pay  the  same 
out  of  the  funds  now  in  his  possession,  and, 
if  necessary,  that  proper  orders  be  entered  in  said 
cause,  requiring  the  payment  of  said  taxes  by  an 
order  or  decree  against  the  parties  who  had 
drawn     said     funds     from     the     Court,     and     under 
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orders    of    the    Court,  should    the    remaining    fund  on 
hand    be    sufficient  to    pay    said    taxes. 

To  this  petition  R.  H.  Beard  made  answer 
that  he  was  ready  to  pay  said  tax  claim  of  pe- 
titioners, but  that  it  was  insisted  by  the  cred- 
itors that  said  fund  was  not  liable  therefor;  he 
therefore  submitted  the  question  of  liability  to 
the  Court  for  determination,  relying  upon  the 
following  defense  in  behalf  of  the  creditors  as 
to    the    nonliability    of    said    fimd: 

First. — That  there  were  nine  creditors  whose 
claims  exceeded  $1,000  each,  and  that  each  one 
was    entitled    to    $1,000    exemption. 

Second, — That  there  were  seventy-five  creditors 
whose  claims  did  not  amount  to  $1,000,  and  that 
the    same    were    not,    therefore,    subject    to    taxation. 

Third. — That  the  fund,  owing  to  the  nonres- 
ident creditors,  fifteen  in  number,  and  amounting 
to    $5,934.23,    was    not    subject    to    taxation. 

Fourth. — As  to  the  amount  of  $15,452.31  paid 
to  banks  and  insurance  companies,  it  was  insisted, 
under  the  Acts  of  April  30,  1897,  Sec.  81, 
Chap.  1,  that  the  same  was  not  subject  to  taxa- 
tion. 

Fifth. — That  the  Act  of  the  Legislature  re- 
ferred to  was  inapplicable  to  the  case  at  bar,  said 
act  applying  only  to  cases  which  are  ended  and 
wherein  there  remain  funds  in  the  hands  of  the 
Clerk    and    Master,    or    to    cases    wherein    the    funds 
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are  trust  funds  under  the  management  and  con- 
trol   of    the    Court 

The  sixth  defense  was  abandoned  in  the  Court 
below. 

Seventh. — The  said  Act«  were  void  because  they 
undertook    to    tax    funds    in    cusiodia    legis. 

Eighth. — That  the  Act  was  not  intended  to  tax 
funds  in  the  hands  of  the  Clerk  and  Master, 
but  only  to  require  him  to  report  the  funds  on 
hand/  that  they  might  be  taxed  against  and  in 
the    name    of   the    owner. 

The  Chancellor  being  of  the  opinion  that  said 
funds  were  not  subject  to  taxation  under  the  as- 
sessment law,  Sec.  48,  Chap.  320,  Acts  of  1895, 
and  Sec.  35,  Chap.  1,  Acts  of  1897,  as  herein 
set  forth,  it  was  accordingly  ordered  and  decreed 
that  said  petition  be,  and  the  same  was,  disr- 
missed  at  the  cost  of  petitioners.  From  the  decree 
of  the  Chancellor  dismissing  petition  petitioners 
prayed    and    perfected    an    appeal    to    this    Court. 

The    following    erroi*s    were    assigned,    viz.: 

''(1)  The  Court  was  in  error  in  adjudging  and 
decreeing  that  the  funds  in  the  hands  of  the 
Clerk  and  Master,  and  receiver  in  this  cause, 
were  not  subject  to  taxation,  and  in  accordance 
therewith  dismissing  petitionee'  petition.  But  the 
Court  should  have  held  that  said  fund  was  liable 
to  taxation  under  the  Acts  of  the  Legislature  of 
Tennessee,  1895,  Chap.  120,  Sec.  43,  and  the 
Acts    of    1897,    Chap.    1,    Sec.    35. 
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The  other  cause  of  Union  and  Planters*  Bank 
V.  Hodgson  ei  ah  was  a  bill  to  administer  the 
estate  of  Enoch  Enslev  as  an  insolvent  estate  in 
equity.  The  fund  in  Court  was  for  the  most 
part  the  proceeds  of  lands  sold  lying  outside  of 
the  city  of  Memphis  belonging  to  the  estate  of 
Ensley.  A  small  portion  of  the  fund  was  derived 
from  the  sale  of  lots  in  the  citv.  Final  decrees 
have  been  entered  in  the  cause  and  the  fund 
simply  awaits  distribution.  The  amount  of  claims 
against  the  estate  largely  exceed  the  funds  now 
in  the  hands  of  the  Clerk  and  Master.  A  peti- 
tion was  also  filed  in  this  cause  on  behalf  of 
the  city  asking  payment  of  city  taxes  out  of  said 
funds. 

The  Chancellor  who  Heard  this  petition  reached 
a  diflFerent  conclusion  from  that  announced  in  the 
other  cause  and  adjudged  said  fund  liable  for 
the     payment     of    said    taxes. 

The  Clerk  and  Master  appealed  from  this  de- 
cree   and    assigned    errors    as    follows: 

First — The  Court  erred  in  holding  that  the 
funds  in  the  hands  of  the  Clerk  and  Master  in 
this  cause  were  subject  to  taxation,  and  in  de- 
creeing payment  thereof  to  be  made  by  the  Clerk, 
instead  of  holding  that  no  funds  in  his  bands 
are  subject  to  taxation,  except  such  as  are  in  the 
nature  of  permanent  or  trust  funds,  held,  managed, 
and    controlled    under    the    direction    of    the    Court. 

Second, — It    erred    in    holding    that    the    part    of 
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said  fund  belonging  to  the  TTnion  and  Planters' 
Bank  is  taxable.  Said  bank  is  a  banking  corpora- 
tion doing  business  in  the  city  of  Memphis,  and 
hence  is  not  liable  for  said  taxes.  Its  liability, 
if  it  is  liable  at  all,  and  the  mode  of  assess- 
ment and  taxation,  is .  governed  by  Sec.  16,  Chap, 
1,  of  the  Acts  of  April  30,  1897,  and  the  Court 
should    have    bo    held. 

Third. — It  erred  in  holding  that  part  of  said 
funds  belonging  to  the  Mechanics'  Xational  Bank 
of  New  York  is  subject  to  said  tax.  Said  bank 
is  a  nonresident  corporation,  and  hence  money  or 
funds  in  course  of  collection  in  the  Chancery 
Court  of  Shelby  County,  Tennessee,  coming  to  it 
are  not  subject  to  taxation,  and  the  Court  erred 
in    not    so    holding. 

Fourth. — The  Couii;  erred  in  holding  any  of 
said  funds  taxable,  they  being  in  custodia  legis. 
The  Act  of  the  Legislature  whereunder  said  taxes 
are  claimed,  has  no  application  to  such  fund, 
and  in  so  far  as  said  Act  imposes  a  tax  tHereon, 
if    it    does    so    impose,    the    same    is    void. 

Fifth. — The'  Court  erred  in  holding  that  the 
portion  of  said  fimd  which  arose  from  the  sale 
of  real  estate  lying  outside  of  the  city  of  Mem- 
phis, was  subject  to  said  taxes  which  are  claimed 
herein    on    behalf    of    the    citv. 

Sixth. — The  Court  erred  in  holding  that  the 
portion  of  said  funds  belonging  to  the  Mechanics' 
[(National    Bank    is    subject    to    said    tax.      The    Na- 
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tional  Banking  Act,  under  which  said  bank  is 
chartered,  provides  that  shares  of  stock  and  the 
real  estate  may  l)e  taxed  and  forbids  any  other 
imposition    of    taxes. 

The  settlement  of  these  questions  depends  upon 
a  proper  construction  of  the  Acts  of  1895,  Chap. 
120,  Sec.  43,  and  Acts  of  1897,  Chap.  1,  Sec. 
36,  the  latter  being  a  re-enactment  of  the  former 
as    follows,    to   wit: 

^^That  persons  acting  as  executors,  administrators, 
guardians,  agents,  or  attorneys,  clerks  of  any 
Court,  or  in  any  fiduciary  capacity  whatever, 
shall  make  a  return  of  the  property,  moneys, 
credits,  and  effects  held  or  controlled  by  them  in 
either  of  said  capacities,  separate  from  their  in- 
dividual returns,  and  the  same  shall  be  listed 
separately  for  taxation;  provided,  that  every  such 
trust  estate  shall  be  entitled  to  the  same  exemp- 
tion   as    if   owned    by    a    single    taxpayer." 

The  question  presented  in  these  records  was  be- 
fore this  Court  in  the  case  of  Oarhart  v.  Jones, 
37  S.  W.  E.,  decided  by  the  Court  of  Chancery 
Appeals  at  Knox^iUe.  In  that  case  it  appeared 
that  Carhart,  a  resident  of  New  York,  filed  his 
bill  in  the  Chancery  Conrt  of  Knox  County  for 
the  collection  of  certain  notes  due  to  him  bv 
defendant,  Jones,  and  to  enforce  a  vendor's  lien 
on  realty  for  their  satisfaction.  Under  decree  of 
the  Court  the  realty  was  sold,  and  the  Clerk  and 
Master     held     purchase     money     notes.      A     petition 
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was  filed  in  the  cause  on  behalf  of  the  city  of 
Knoxville  to  tax  said  funds  in  the  hands  of  the 
Clerk  and  Master.  The  Court  of  Chancery  Ap- 
peals held;  construing  the  Act  in  question^  that 
they  were  not  subject  to  taxation,  which  decision 
was    orally    affirmed    in    1896    bv    this    Court. 

The  Court  of  Chancery  .Appeals,  referring  to 
the  Act,  says:  ^^The  first  contention  is  that  the 
Act  refers  only  to  technical  trust  estates  to  be 
loaned  out  or  invested  for  beneficiaries,  and 
wherein  the  Court  undert-akes  to  manage  the  es- 
tate for  them.  The  Act  is  broad  enough  in  one 
view  to  cover  almost  any  funds  or  effects.  Two 
members  are  of  opinion  that  it  is  not  intended 
to  include  fimds  in  Court  in  process  of  collection 
— in  transitu,  so  to  si)eak — bnt  only  such  as  are 
held,  managed,  and  controlled  by  Clerks  imder  the 
order  of  Court  And  this  view  would  seem  to 
be  sustained  by  the  proviso  that  any  such  trust 
estate  shall  be  entitled  to  the  same  exemption  as 
if  owned  by  a  single  taxpayer.  The  result  of 
this  would  be,  if  strictly  carried  out,  and  if  the 
clause  as  to  exemption  were  enforced,  that  if,  for 
instance.  A,  owning  $2,000  of  notes  in  Hamilton 
County,  had  returned  $1,000  by  himself  there, 
and  $1,000  returned  by  the  Clerk  of  the  Court 
in  Knox  County,  where  he  had  that  amount  for 
collection,  and  was  allowed  on  his  own  return 
$1,000  exemptit>n,  and  $J,000  allowed  to  the  Clerk 
of    the    Court    in    Knox    County,    the    entire    prop- 
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erty  would  escape  taxation.  This  would  have  to 
be  so,  or  $1,000  of  his  $2,000  would  be  assessed 
in  both  counties,  which  could  not  have  been  in- 
tended." 

We  reaffinn  this  ruling  and  hold  that  this  Act 
was  not  intended  to  reach  funds  which  are  merely 
in  transit,  b\jt  only  such  funds  as  are  held  and 
manasx^d  as  trust  funds  to  be  loaned  out  or  in- 
vested. 

This  intention,  we  think,  is  made  manifest  by 
the  proviso  to  the  Act  which  denominates  it  a 
trust  estate  and  provides  for  one  exemption,  as 
if  this  trust  estate  were  o^-ned  by  a  single  tax- 
payer. The  Legislature,  by  iixing  one  exemption, 
evidently  vieA\'ed  the  trust  estate  intended  to  be 
taxed  as  belonging  to  one  cestui  que  trust  and 
not    as    having    a    midtiplicity    of    ownership. 

The  decree  in  the  Schoolfield  case  is  affirmed, 
and  that  in  the  Union  and  Planters'  Bank  case 
is    reversed. 
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Gebmaw  Bank  v.  Hallee. 

(JacTcson.      June    16,     1899.) 

1.  Actions.    Right  to  prosecute  not  debarred,  when. 

A  creditor,  who  is  prosecuting^  two  distinct,  concurrent  actions 
to  obtain  satisfaction  of  the  same  debt  from  different  funds  of 
his  debtor,  does  not  lose  his  rig^ht  to  a  recovery  in  either  action 
by  receiving^  the  amount  of  his  debt  in  the  other,  upon  g'iving^ 
refunding  bond  to  await  a  final  decision.     (Post,  p.  77.) 

2.  Limitations,  Statute  of.    Mvst  be  pleaded, 

A  statute  of  limitations  that  merely  bars  the  remedy  must  be 
pleaded  to  be  available.  The  statute  barring  suit  against 
sureties  of  a  trustee  after  the  lapse  of  six  years  from  date  of 
their  principaPs  final  settlement  is  of  this  class.  {Post,  pp, 
77,  78.) 

Cases  cited:  Hamby  u  Reid,  101  Tenn.,  438;  State  v.  Butler,  11 
Lea,  428;  Merriman  u  Cannovan,  9  Bax.,  97. 

3.  Appeal.    Taken  before  executing  order  of  reference,  not  reversible 

error. 

Although  the  practice  is  irregular,  it  does  not  constitute  reversi- 
ble error,  to  prosecute  an  appeal  from  a  decree  fixing  liability 
and  awarding  a  reference  to  ascertain  the  amounts  due  before 
the  reference  is  executed,  especially  where  the  reference  was 
not  necessary,  but  ordered  merely  for  convenience  in  cal- 
culating amounts.     {Post,  pp,  78,  79,) 

4.  Tbusteb.    CompensaMon. 

Where  a  trustee,  under  authority  of  a  trust  deed  that  is  silent  as 
to  his  compensation,  does  no  more  than  to  sell  a  stock  of 
jewelry  and  fixtures  and  distribute  the  proceeds  among  a  few 
creditors,  there  is  no  just  reason  or  foundation  for  allowing 
him,  as  compensation  for  his  services,  anything  in  excess  of  five 
per  cent,  of  the  amount  collected  and  disbursed.  {Post,  pp, 
79-83,) 

Ck)de  construed:  {{  3525,  5432  (S.):  ii  2734,  4411  (M.  &  V.);  S§  1976a- 
3664  (T.  <&  S.). 
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6.  Samx.    Expe7i8e8  of  uUing  goods  not  incULded  in  trust  deed. 

Goods  not  included  in  a  deed  of  trust,  but  conveyed  to  a  third 
party  by  the  grantor  in  trust,  when  mingled  with  the  stock 
being  sold  under  the  deed  of  trust,  and  sold  by  the  trustee, 
although  it  appears  that  the  selling  did  not  interfere  exten- 
sively with  the  sale  of  the  trust  stock,  and  that  the  additional 
stock  was,  in  some  measure,  beneficial  in  enabling  the  trustee 
to  keep  a  full  line  of  goods,  will  not  be  entirely  exonerated 
from  the  expense  of  the  sale  of  the  entire  property,  but  wHl 
be  required  to  bear  their  due  proportion  of  the  entire  expense. 
{Post,  pp,  84,  85,) 

6.  Samb.     LiaijiWy  of  svretUs, 

A  sum  erroneously  credited  upon  the  account  of  a  trustee  may  be 
charged  back  against  him  at  the  suit  of  the  beneficiary,  and 
his  sureties  may  be  held  liable  therefor,  although  they  might, 
had  there  been  no  credit  allowed  him,  have  sustained  no  lia- 
bility therefor.    (Post,  p.  8S.) 


FROM   SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
Lee    Thoenton,    Ch. 

PiEEsoir    &    EwiNG    and    R.    P.    Cahy    for    J)ank. 

H.  C.  Waehiner,  L.  &  E.  Lehman,  and  S.  J. 
Shephesd    for    Haller. 

Wilkes,  T.  The  bill  originally  presented  this 
case  in  a  double  aspect.  In  one  view  it  sought 
to  set  aside  a  transfer  of  jewelry  from  Haller 
to  Goodlett  as  fraudulent,  and  in  the  other  to 
take     under     a     deed     of     trust     from     Haller     to 
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Snowden,  and^  in  thift  connection^  to  surcharge 
Snowden's  aocoimts  as  trustee^  and  charge  him  with 
other  sums  and  refuse  him  credit  for  what  is 
claimed  to  be  an  excessive  allowance  as  trustee 
in  his  settlement  with  the  County  Court.  The 
bill  was  filed  May  26,  1896,  and  on  July  7, 
1896,  that  part  of  it  assaulting  the  transaction  be- 
tween Haller  and  Goodlett  was  dismissed  and  is 
now  beinjt  prosecuted  in  a  different  action,  leav- 
ing for  determination  in  this  case  only  the  cor^ 
rectness  of  Snowden's  account  as  trustee  as  passed 
in    the    Coillitv    Court. 

The  bill  M  the  same  time  was  so  amended  as 
to  make  the  tction  stand  in  the  name  of  the 
State  for  the  uie  of  the  bank  and  all  other 
creditors  of  Haller  ^^4w  might  choose  to  come  in 
under  the  proceeding  and  'who  were  beneficiaries 
in  the  trust  deed  made  by  ITalter  to  Snowden, 
and    is    a    suit    on    the    bond. 

The  specific  errors  pointed  out  in  the  account 
of  Snowden  are  (1)  that  he  retained  10  per 
cent,  upon  the  amount  of  money  received  by 
him  and  paid  out  under  the  trust,  as  compensa- 
tion as  trustee,  and  it  is  insisted  that  5  per 
cent,  is  a  reasonable  compensation  and  the  amount 
fixed  by  statute,  if  he  should,  under  the  facts, 
be  allowed  anything.  (3)  That  Snowden,  while 
acting  as  trustee  for  Haller,  at  the  same  time, 
and  in  connection  with  the  sale  of  the  assigned 
goods,    sold    those    transferred    to    Goodlett,  and    hence 
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a  portion  of  the  expense  incurred  in  the  sales 
should  have  ]>een  borne  by  Goodlett  and  not  by 
the    trust    assets. 

The  expense  which  complainant  insists  should 
be  shared  by  both  is  confusedly  stated  in  the 
brief  as  advertiaiug,  clerk's  hire,  and  light,  but 
evidently  it  is  intended  to  charge  advertising, 
salaries,  rents,  and  incidentals,  inasmuch  as  it 
gives  the  total  of  the  items  as  $5,267.64.  It  is 
insisted  that  this  sum  should  be  apportioned  be- 
tween the  t\vo  funds  in  proportion  to  their 
amounts    respectively. 

The  Chancellor  held  that  the  assignee  or  trus- 
tee should  have  retained  only  5  per  cent,  instead 
of  10  as  compensation,  and  gave  recovery  for 
half  of  it  and  interest,  and  upon  the  other  item 
that  there  should  be  a  recoyery  for  $807.88,  and 
for  these  amounts,  aggregating  $2,676.47,  he  gave 
judgment  against  the  ti'ustee  and  Goodlett  and 
Frank,    his    sureties. 

The  theory  upon  which  the  Chancellor  found 
the  item  of  $807.88  was  that  Snowden,  the  trus- 
tee, had  been  paid  $850  by  Goodlett  for  his 
services  about  the  ffoods  transferred  to  him,  and 
this  amount,  less  a  commission  of  5  per  cent., 
represented  profit  which  Snowden  had  made  in 
attending  to  and  selling  Goodlett's  goods,  while 
at  the  time  he  was  under  obligation  to  give  his 
services    to    the    execution    of    the    trust.     He    treated 
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this    $807.88,    therefore,    as    profits    made    by    Snow- 
den    while    trustee,    to    be    accounted    for    as    such. 

All  parties  in  interest  are  before  this  Court, 
either  by  appeal  or  writ  of  error,  and  the  two 
items  referred  to  are  the  matters  in  controversy. 
Some  collateral  matters  are  presented  bearing  upon 
the    main    contentions. 

It  is  said  that  the  German  Bank  has  received 
the  amount  due  it,  and  is  therefore  no  longer 
interested  or  entitled  to  any  recovery.  The  fact 
appears  to  be  that  under  the  other  proceeding 
to  set  aside  the  transfer  from  Haller  to  Goodlett, 
the  bank  has  been  paid  its  claim,  but  it  has 
been  required  to  give  a  refunding  bond  to  await 
the  final  decision  of  its  right  to  hold  the  fund, 
and  that  controversy  is  still  pending,  so  that  this 
assignment    is    not    well    taken. 

It  is  said  that  in  the  next  place  there  are 
only  three  other  creditors  of  Haller  who  have 
come  in  under  the  proceeding,  and  that  their 
claims  are  barred  by  the  statute  of  limitations  of  • 
six  years  from  the  passing  of  the  trustee\s  ac- 
counts. 

This  Court  has  recently  held,  in  the  case  of 
Hamby  v.  tteid,  101  Tenn.,  438,  that  the  statute  of 
limitations  in  favor  of  the  sureties  of  a  trustee  com- 
mences to  nm  when  the  trustee  ought  to  have  com- 
pleted his  trust  and  paid  over  the  funds,  and  the  right 
of  action  against  them  is  barred  within  six  years  from 
that   date.      In    this    case    the    trustee    passed    his    ac- 
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countfl  June  20,  1892,  and  the  statute  then  be- 
gan to  run  80  that  the  debts  claimed  by  Fried- 
man and  Weiss  would  be  barred,  not  having  been 
filed  in  this  prjDoeeding  for  more  than  six  years 
thereafter.  The  debt  of  Kling  was  filed  within 
the  six  years.  But  it  appears  that  these  debts 
were  filed  without  objection,  if  not  by  agreement, 
and  there  was  no  plea  of  the  statute  and  no 
objection  on  that  account  until  the  case  reached 
this  Court.  This  is  too  late.  The  statute  must 
be  pleaded  in  the  Court  below  if  it  is  relied 
on.  State  v.  Butler,  11  Lea,  428;  Merriman  v. 
Gannovan,  9  Bax.,  97.  The  assignment  upon  this 
ground   is   not   well   made. 

It  is  said,  however,  that  conceding  there  are 
some  debts  against  Haller  represented  in  the  pro- 
ceeding, still  the  amount  of  the  debt  is  not  aaoer* 
tained,  but  in  the  decree  fixing  the  liability  of 
the  defendants  there  is  a  reference  to  ascertain 
the  amounts.  The  argument  is,  that  no  more  can 
be  recovered  in  any  event  than  would  be  sufficient 
to  pay  these  debts,  and  it  might  turn  out,  on 
the  execution  of  the  order,  that  the  debts  did 
not  amount  to  as  much  as  the  liability  declared. 
On  looking  to  the  record,  it  appears  that  these 
debts  of  the  creditors  are  not  disputed,  that  they 
are  evidenced  by  notes  or  judgments,  and  the  ag- 
gregate amount  is  equal  to,  if  it  does  not  exceed, 
the    amounts    for    which    defendants    are    held    liable. 

An     order     of     reference    was     not    necessary     in 


APRIL  TERM,  1899.  79 

German  Bank  v.  Haller. 

this  case,  as  the  amounts  of  the  debts  could  be 
ascertained  by  a  simple  calculation,  but  it  was 
no  doubt  a  matter  of  convenience.  The  order 
should  have  been  executed  before  the  appeal  was 
allowed,  but  this,  we  thinly,  is  not  reversible 
error. 

As  to  the  main  item  of  error,  to  wit,  the 
compensation  which  should  have  been  allowed  the 
trustee,    it    appears    that    some    proof    was    taken. 

Snowden,  the  trustee,  says  the  amount  allowed 
of  ten  per  cent,  was  reasonable  and  just  for  the 
services  rendered  and  amount  involved.  Mr.  Greg- 
ory, an  attorney  of  the  Memphis  bar,  says  sub- 
stantially the  same  thing.  Mr.  Crenshaw  was  ex- 
amined by  defendants,  but  declined  to  give  his 
opinion.  Mr.  McHenry  was  examined  by  defend- 
ants, and  said  the  allowance  was  excessive,  and 
that    five    per    cent,    would    be    right    and    fair. 

Of  all  these  witnesses  Mr.  McHenrv,  from  his 
habits,  training  and  business  capacity,  and  the 
fact  that  he  was  disinterested,  is  most  competent 
to  speak.  He  had  been  Clerk  and  Master  six 
years.  Deputy  Clerk  and  Master  fifteen  years,  and 
had  constantly  to  pass  upon  questions  of  this 
kind.  He  was  when  examined  in  active  business 
as  cashier  of  a  bank,  and  his  opinion  is  entitled 
to  much  weight.  Still  his  statement,  as  well  as 
all  others,  must  be  treated  as  mere  opinions,  and 
not    conclusive. 

It      appears     the     goods     which     went     into      the 
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hands  of  the  trustee  invoiced,  including  fixtures, 
$40,127.59,  and  that  the  trustee  realized  out  of 
this    the    sum    of    $26,976.72. 

It  appears  that  the  gross  expenses  were  $11,- 
420.90,  of  which  $3,248  was  for  clerk's  hire  and 
auctioneer's  fees.  It  appears  also  that  the  trustee 
made  for  the  trust  fund  some  profit  upon  a  re- 
lease of  the  store  house,  stated  by  him  to  be 
$800,  but  exactly  how  this  went  into  the  trust 
fund  does  not  appear,  unless  it  is  embraced  in 
an  item  of  $1,666.83,  credited  to  the  fund  and 
charged  to  the  trust^^e  as  stock  of  goods,  lease, 
etc.  In  his  testimony  the  trustee  appears  to  state 
that  this  entire  item  was  for  new  goods  bought 
and    added    to    stock. 

It  further  appears  that  on  these  goods  he 
made  a  profit  of  $150;  that  he  sold  the  fixtures 
for  $1,125,  which  were  invoiced  at  $4,500;  that 
he  realized  from  sales  of  merchandise  $24,801.72, 
which  had  cost  $32,388.72.  He  further  testifies 
as  to  faithfulness  to  his  duties,  and  care  and 
attention  bestowed  for  about  six  months  in  the 
execution    of    the    trust. 

The  trust  deed  is  silent  as  to  the  amount  of 
compensation,  biit  simply  provides  to  pay  first  the 
costs  and  expenses  of  executing  this  trust.  It  is 
not  insisted  in  this  case  that  the  trustee's  com- 
pensation is  not  included  in  costs  and  expenses, 
and  for  the  purposes  of  this  controversy  we  as- 
sume   it    is    80    included. 
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We  think  that  certain  rules  may  be  laid  down, 
not  perhaps  as  inflexible,  but  as  serving  to  gov 
em  in  fixing  the  compensation  of  trustees  under 
assignments. 

1.  Where  the  compensation  is  fixed  in  the  in- 
strument, that  will  control  if  not  illegal  or  un- 
reasonable. 

2.  Where  the  instrument  provides  for  reasonable 
compensation,  it  is  a  matter  for  the  Court  upon 
p^oof    and    a    consideration    of    all    the    facts. 

3.  Where  the  instrument  is  wholly  silent  as  to 
compensation,  the  statutory  allowance  to  Clerks  and 
Masters  for  similar  services  obtains,  unless  the 
Court  in  its  discretion  may  decree  otherwise  on 
the    facts. 

The  statute  bearing  upon  the  compensation  of 
trustees  under  deeds  of  trust  is  found  in  Shan- 
non's Code  as  Sec.  3525,  and  is  as  follows: 
**The  County  Court  upon  application,  or  the  Chan- 
cery Court  if  the  trust  is  administered  in  the 
Chancery  Court,  may  allow  a  trustee  or  assignee 
compensation  exceeding  the  compensation  of  Clerks 
and  Masters  if  the  character  of  service  rendered 
entitle  him  to  the  same  in  the  opinion  of  the 
Court,  but  which  in  no  case  shall  exceed  five 
per    cent." 

This  IS  virtually  duplicated  by  Sec.  6482,  the 
closing  paragraph  being,  ^^but  in  no  case  shall  the 
compensation    exceed    five    per    cent.'' 

It    will    be    noted     that    these    sections     do     not 

19 
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state  upon  Avhat  amount  the  five  per  cent,  is  to 
be    computed. 

Section  5432  uses  the  language,  ^*Trnstees  re- 
ceive the  same  fees  for  celling  and  collecting  as 
are  allowed  Clerks  and  Masters/'  etc.  Whether 
this  per  cent,  is  to  be  compnted  npon  tlie  actual 
receipts,  or  upon  tlie  gross  property  conveyed,  is 
not    stated. 

It  is  obvions  that  the  gross  amount  of  i)ro\y- 
erty  may  be,  and  it  generally  is,  greatly  in  ex- 
cess of  the  actual  amount  realized  by  sales  or 
collections,  and  vet  the  insolvent  and  uncollectible 
assets  mav  furnish  the  chief  ground  of  labor  and 
service  rendered  by  the  trustee.  It  is  a  matter 
of  common  observation  that  trust  assignments  more 
than  all  others  contain  insolvent,  donbtful,  and  un- 
collectible claims,  and  yet  such  claims  require  the 
utmost  dili«rence  and  ureatest  labor  to  make  them 
available,  and  not  to  give  such  service  would  be 
a    dereliction    of    duty    on    the    part    of    the    trustee. 

We  are  of  the  opinion  that  Avhile  the  statute 
fixes  a  maximum  limit  of  compensation  for  sell- 
ing and  collecting  of  five  per  cent.,  yet  there  may 
be  other  service  required  by  the  terms  or  nature 
of  the  trust,  not  embraced  in  sales  and  collections, 
for  which  the  trustee  should  be  allowed  some 
compensation,  such  as  the  renting  of  lands,  the 
attention  given  to  insolvent  claims,  the  gathering 
of  crops,  attention  to  litigation,  and  other  serv- 
ices   that    the    particular    assignment    or     trust    may 
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require.  Evidently,  when  tlie  statute  referred  to 
the  compensation  as  being  fixed  on  the  basis  of 
that  allowed  Clerks  and  Masters,  it  meant  for  such 
services  as  Clerks  and  Masters  nsnallv  are  called 
on  to  perform,  that  is,  sales  and  collections,  and 
when  there  are  other  and  further  services,  they 
may  receive  an  additional  compensation.  In  this 
particular  case,  while  the  invoice  or  schedule  of 
property  assigned  amounted  to  f$40,127.59,  it  ap- 
pears that  it  was  a  stock  of  jewelry  and  fixtures 
which  were  only  required  to  be  sold,  and  the 
proceeds  paid  upon  a  few  debts  after  paying  ex- 
penses. And  we  ai-e  not  able  to  see  that  afny 
service  was  required  except  to  sell  this  property, 
receive  the  money  and  pay  it  over,  and  there  is, 
therefore,  no  reason  to  depart  from  the  rule  which 
the  statute  lays  down  of  a  maximum  of  five  i)cr 
cent,  for  selling  and  collecting.  This  makes  a 
compensation  of  $1,349.83  as  allowed  by  the 
Chancellor,  or  about  $225  per  month,  and  all  ex- 
penses paid,  while  the  amount  claimed  is  twice 
that  sum,  or  $450  per  month,  or  $5,400  per 
vear. 

We  are  therefore  of  opinion  the  Chancellor's 
decree  is  correct  and  equitable  so  far  as  this 
item    is    concerned. 

As  to  the  item  of  $807.88  we  are  of  opinion 
this  cannot  l>e  sustained  upon  the  ground  U})on 
which  the  Chancellor  seems  to  have  put  it,  which 
is     that     while     engaged     in     selling     this     stock     of 
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goods  the  trustee  engaged  in  selling  other  goods 
from  which  he  was  entitled  to  receive  that  sum 
as    compensation. 

We  know  of  no  good  reason  why  a  trustee, 
engaged  in  executing  a  trust  and  selling  goods 
thereunder,  may  not  also  engage  in  a  separate 
and  distinct  business  that  does  not  interfere  with 
or  detract  .  from  his  duties  and  services  in  re- 
gard to  the  former.  It  may  be  a  circumstance 
to  look  to  in  determining  what  his  compensation 
should  be  for  the  execution  of  his  trust  if  it 
interferes  with  it,  but  it  is  not  an  item  which 
would  swell  the  assets  of  the  trust.  But  while 
this  is  true,  it  is  also,  as  we  think,  plain  that 
if  expense  is  incurred  about  both  businesses  jointly, 
it  should  be  borne  by  each  in  proper  proportion, 
and  the  entire  burden  should  not  be  borne  bv 
the  trust  goods  to  the  exoneration  of  the  other 
stock.  The  items  in  this  case  for  advertising, 
salaries,  incidentals,  and  store  rent  were  incurred 
for  both  stocks,  amoimting  to  $5,257.64,  and  should 
have  been  borne  in  some  proper  proportion  by 
each.  It  is  argued,  however,  that  the  greater 
part,  if  not  all,  of  this  expense  would  have  been 
incurred  if  the  Goodlett  stock  of  jewelry  had 
never  been  mingled  with  the  trust  stock,  and  that 
the  addition  of  the  Goodlett  stock  not  only  did 
not  increase  the  expense  of  the  trust  stock,  but 
was  a  benefit  to  it  in  keeping  up  a  full  line 
of    goods,    and    thus    enabling    the    trustee    to    work 
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oflF  to  better  advantage  the  trust  stock.  While  it 
is  evident  this  nuist  have  been  to  some  extent 
the  case,  it  is  also  evident  that  it  must  also  have 
had  some  injurious  effect  so  far  as  persons  com- 
ing to  the  store  would  make  their  selections  and 
purchases  from  the  Goodlett  stock  instead  of  the 
trust  stock.  The  complainant  insists  that  at  least 
$1,544.62  should  be  charged  up  as  the  proper 
proportion  of  the  Goodlett  exi)en8e,  while  the  de- 
fendants insist  that  nothing  should  be  charged. 
We  are  of  the  opinion  that  about  half  the 
amount  claimed  by  complainant  should  be  treated 
as  Ooodlett  expense,  and  as  this  is  about  equal 
to  the  amount  of  the  item  allowed  by  the  Chan- 
cellor upon  a  different  groimd,  we  are  content  to 
fix  it  at  that  figure,  and  affirm  this  item  of 
$807.83,    but    on    the    groimd    herein    stated. 

This  virtually  disposes  of  all  the  errors  as- 
signed. It  is  said  this  suit  being  on  the  bond, 
the  sureties  cannot  be  made  liable  especially  for 
the  item  of  $807.88,  as  that  is  an  item  not 
covered     bv     the     bond.       If     we     were     to     concede 

•r 

this    to    be    so   upon    the    groimd    that    it  was    placed 

by    the    Chancellor,    that    objection    does  not    obtain 

to    it    treated     as    an     erroneous     credit  allowed     in 

the      trustee's      accounts;      having      been  erroneouly 

credited,     the     beneficiaries     are     entitled  to     charge 

both  items  back  against  the  trustee  on  his  official 
account,  and  the  liability  of  the  surety  follows 
as    a    matter    of    law. 
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It  appears  that  another  suit  is  also  pending  to 
collect  the  debts  due  the  bank  and  other  cre<litors 
entitled  under  this  bill  from  ^Ir.  Snowden,  on  the 
allegation  of  a  fraudulent  receipt  of  goods  from 
Haller.  Suffice  it  to  sav  there  can  he  onlv  one 
satisfaction,  but  the  matter  is  not  before  us  in 
such  shape  at  this  time  as  that  we  can  see 
these  creditors  will  have  th«3ir  debts  satisfied  in 
those  suits,  and  so  .  we  can  make  no  further  order 
or    decree    at    this    time. 

The  decree  of  the  Court  below  is  affirmed  with 
costs. 
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Wilson    v.    State. 

(Jackson.       June    20,     ISOO.) 

1.  Indictment.     For  statutory  offenses. 

An  indictment  for  a  statutory  offense  must  charge  every  act 
made  essential  by  the  statutory  definition  of  the  offense. 
Hence,  if  a  battery  is  required  by  the  statute  to  constitute  the 
offense,  it  must  be  averred. 

Cases  cited  and  approved:  Harrison  v.  State,  2  Cold.,  234;  State 
17.  Ladd,  2  Swan,  226;  Morrow  v.  State,  10  Hum.,  120;  White- 
sides  u  State,  4  Cold.,  182;  Rhodes  v.  State,  1  Cold.,  351. 

2.  Same.    Illtreat  not  sufficieiit  to  charge  battery. 

The  word  *411treat"  does  not  import  violence,  and  when  used 
alone  in  an  indictment  does  not  charge  a  battery. 

3.  Sams.     InsujgHcient  to  charge  assault  and  battery  wUii  intent  to 

commit  rape. 

An  indictment  that  charges  that  defendant  made  a  felonious 
assault  upon  a  female,  and  did  ^'illtreaf  her,  .with  intent  to 
have  carnal  knowledge  of  her  forcibly  and  against  her  will, 
is  insufficient,  for  failure  to  aver  a  battery,  to  charge  the  stat- 
utory offense  of  assault  and  battery  with  intent  to  commit 
rape. 

Code  construed:  J  6459  (S.);  {5367  (M.  &  V.);  {4615  (T.  &  S.). 

* 

4.  Verdict.     Fixing  punishment  in  excess  of  m^tximum. 

A  verdict  fixing  a  punishment  in  excess  of  the  maximum  allowed 
by  statute  cannot  be  sustained. 

Case  cited  and  approved:  McDougal  v.  State,  5  Bax.,  660. 
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A])peal    in    error    from    Cirr^nit     Court    of    Gibson 
Coinitv.       Jc^uy    R.    Bo\n,    J. 
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Wai^keb  &  Biggs  for  Wilson, 

Attorney-general    Picku.;    for    State. 

MoAlisteb^  J.  The  plaintiff  in  error  was  wor 
vict^d  in  the  Circuit  Court  of  Gibson  County  of 
an  assault  with  intent  to  commit  rape  and  his 
punishment  fixed  by  the  jury  at  confinement  in 
the  State  penitentiary  for  a  term  of  ten  years. 
Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  overruled,  the  prisoner  appealed. 
The  indictment  upon  which  the  prisoner  was  tried 
and  convicted  is,  viz.:  'That  Matthew  Wilson,  late  pf 
said  county,  laborer,  heretofore,  to  wit,  on  the  30th 
day  of  April,  1898,  in  the  county  of  Gibson  afore- 
said, then  and  there  unlawftdly  and  feloniously  an 
assault  did  make  in  and  upon  the  body  of  one 
Willie  Porter,  a  female,  and  her  the  said  Matthew 
Wilson  did  illtreat,  with  the  intent  then  and 
there  feloniously,  forcibly,  and  against  the  will  of 
said  Willie  Porter,  to  haVe  unlawful  carnal  knowl- 
edge of  her,  the  said  Willie  Porter,  against  the 
peace  and  dignity  of  the  State.  W.  W.  Wade, 
Attorney-general." 

The  trial  Judge  instructed  the  jury  that  the 
indictment  was  based  upon  Sec.  5469  of  Shannon's 
Code,  viz.:  "Any  person  guilty  of  committing  an  as- 
sault and  battery  upon  any  female,  with  an  intent 
forcibly  and  against  her  will  to  have  unlawful 
carnal    knowledge    of    her,    shall,    on    conviction,    be 
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imprisoned  in  the  penitentiary  not  less  than  ten 
nor    more    than    twenty-one    years." 

It  is  insisted  on  hehalf  of  the  plaintiff  in  error 
that  the  charge  of  the  Court  was  erroneous,  and 
the  conviction  cannot  be  sustained,  for  the  reason 
that  no  battery  is  charged.  ''Where  a  statute  pre- 
scribes or  implies  the  form  of  the  indictment,  it 
is  usually  sufficient  to  describe  the  offense  in  the 
words  of  the  statute,  and  for  this  purpose  it  is  es- 
sential that  these  words  should  be  used.  In  such 
cases  the  defendant  must  be  specially  brought  with- 
in all  of  the  material  words  of  the  statute,  and 
nothing  can  be  taken  by  intendment."  Whar.  on 
Criminal  P.  &  P.,  Sec.  220.  ''Where  the  offense 
is  statutory,  the  indictment  should  follow  the  stat- 
ute. To  the  extent  that  the  statute  defines  the 
offense,  not  less  is  admissible.  The  indictment  must 
charge  the  defendant  with  all  of  the  acts  within 
the  statutory  definition."  Bishop  New  Criminal  Pro- 
cedure, Vol.  1,  Sec.  611,  Subsec.  2;  Sec.  612,  Sub- 
sees.  1,  2,  and  3;  Harrison  v.  State,  2  Cold.,  284; 
State  V.  Ladd,  2  Swan,  226;  Morrow  v.  State,  10 
Hum.,  120;  Whiiesides  v.  State,  4  Cold.,  182. 
"Where  the  statute  requires  a  battery  to  consti- 
tute the  offense,  it  must  be  averred  in  the  in- 
dictment." Bishop  on  Crim.  Pro.,  Vol.  2,  Sec. 
77,    Subsec.    3;    Rhodes   v.    State,    1    Cold.,    349. 

It  is  insisted,  however,  on  behalf  of  the  State, 
that  the  word  "illtreat"  employed  in  the  indict- 
ment   is    a    word    of    similar     import,     and     implies 
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violenco.  We  do  not  think  the  use  of  this  term 
sufficient.  !A[r.  Bishop,  in  his  work  on  Directions 
and  Forms,  speaking  of  the  words  equivalent  to 
charge  the  word  "battery/'  gives  the  word  "beat" 
as  being  sufficient.  He  says :  "  'beat,'  'bruise,' 
Vound,'  and  'illtreat*  have,  in  most  circumstances, 
from  early  times  l)een  commonly  employed.  I  presume 
'beat'  alone  will  suffice,  though  I  have  before  me 
no  authorities  to  the  point.  '1 11  treat'  is,  in  rea- 
son, too  indefinite  to  be  of  any  effect,  nor  is 
there  apparently  any  propriety  in  continuing  its 
use."       Sec.     206,    note    4. 

We  are  therefore  of  opinion  the  Circuit  Judge  was 
in  error  in  instructing  the  jury  that  the  prisoner 
might  be  convicted  undei*  the  statute  already 
quoted.  The  verdict  of  the  jury  is  not  sustainable 
under  Sec.  6471  Shannon'.^  Code,  for  the  reason 
the  punishment  fixed  is  in  excess  of  the  maxi- 
mum punishment  prescribed  In  that  Act.  McDougal 
v.    State,    5    Bax.,     660. 

It  is  unnecessary  to  notice  other  assignments  of 
Terror  in  respect  of  matters  which  will  probably 
not  occur  on  another  trial,  but  for  the  reason 
given  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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KoBiNsox    V.    Owens. 

(Jackson.       June     23,     1899.) 

Vkndob  and  Vendbb.     Vendor^ 8  equity. 

The  vendor's  equity,  or  implied  lien,  for  the  purchase  price  of 
land  is  defeated  by  the  vendee's  sale  and  conveyance  of  the 
land  before  the  institution  of  suit  to  fix  and  enforce  it. 

Cases  cited  and  approved:  Brown  v.  Vanlier,  7  Hum.,  238;  Green 
V.  Demoss,  10  Hum.,  371;  Russell  v,  Dodson,  6  Bax.,  16;  Jones 
V.  Ragland,  4  Lea,  539;  Simpkinson  v.  McGhee,  4  Lea,  432; 
Washington  v.  Ryan,  .'S  Bax.,  622;  Knowles  v.  Masterson,  3 
Hum.,  619;  Myers  v.  Ross,  3  Head,  60;  Kirkpatrick  v.  Wood, 
5  Lea,  435. 

Cited  and  overruled:  Jarman  v.  Farley,  7  Lea,  141. 


FROM     OTBSOX. 


Appeal  from  Chancery  Court  of  Gibson  County. 
Jno.    S.    Cooper,    Ch. 

Walker    &    Biggs    and    1?.    P.    Kaines    for    Rob- 
inson. 

Spl.     Hill    for    Owens. 

Beard,  «T.  The  complainant  seeks  to  enforce 
an  implied  vendor's  eqnity  against  real  estate 
which  the  defendant,  Vesey,  purchased  in  good 
faith     from     complainant's     vendee,     Owens,     who     at 
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the  time  of  the  8ale  was  in  possession  under  a 
deed  from  complainant  conveying  title  in  fee,  re- 
citing, however^  that  of  the  original  purchase 
money  a  part  only  was  paid  in  cash,  and  the 
balance  was  evidenced  by  two  notes,  due  respec- 
tively in  December,  1894,  and  1896.  The  de- 
fendant, Vesey,  made  his  purchase  in  December, 
1894,  in  good  faith,  and  without  actual  notice 
that    these    notes    were    unpaid. 

It  is  conceded  complainant  retained  no  express 
lien,  but  he  insists  the  recital  in  his  deed  to 
his  vendee  that  the  land  was  sold  partially  on 
credit,  put  the  defendant,  Vesey,  on  inquiry,  and 
that  he  was  bound,  at  his  peril,  to  inform  him- 
self as  to  whether  the  purchase  money  notes  had 
been  paid  since  the  execution  of  the  deed.  Dea- 
son  V.  Taylor,  53  Miss.,  697;  Honore'a  Executor 
V.  Blahewell,  6  B.  Mon.,  67;  Willis  v.  Oay,  48 
Texas,    463. 

Granted  this  principle,  the  question  yet  remains, 
Will  complainant's  equity  be  permitted  to  prevail 
as  against  the  defendant,  who  also  has  a  strong 
equity,    and,    in    addition,    the    legal    title? 

Whatever  may  have  been  the  favor  which  was 
accorded  to  the  vendor's  iniplied  equity  in  the 
earlier  cases  reported  in  this  State,  the  later  ones 
have  greatly  abridged  its  sc/Ope  and  effect.  An 
examination  of  these  later  cases  makes  this  dear. 
In  Broton  v.  Vanlier,  7  Hum.,  238,  it  was  held 
that    this    equity    was    superior    to    the    claims    of    a 
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trustee  and  cestui  que  trust,  who  claimed  under 
a  conveyance  of  the  land  made  bv  the  vendee  to 
secure  pre-existing  debt«,  when  the  vendor  filed 
his  bill  to  enforce  it  before  the  trust  was  exe- 
cuted. The  authority  of  this  case,  however,  was 
much  weakened,  if  not  destroyed,  by  that  of 
Green  v.  Demoss,  10  Hum.,  371,  where  it  was 
beld  that  the  rights  of  beneficiaries  in  a  trust 
deed  made  to  secure  antecedent  debts,  would  pre- 
vail over  the  implied  equity  of  a  vendor  of 
land,  if  these  beneficiaries,  ha^  accepted  the  trust 
before  the  vendor  had  taken  active  steps  to  as- 
sert this  equity;  and  this  whether  they  had  or 
had  not  notice  of  the  subsisting  equity.  If  this 
be  mere  dictimi  in  the  opinion  delivered  in  that 
case,  as  has  been  insisted,  at  least  the  question 
came  directly  in  issue  in  Fain  v.  Inman,  6 
Heis.,  5;  and  there  a  creditor  who  took  a  trust 
deed  to  secure  a  pre-existing  debt,  with  full  no- 
tice that  the  purchase  money  of  the  land  con- 
veyed had  not  been  paid,  prevailed  as  against 
the  vendor's  equity,  when  the  bill  to  enforce  this 
equity  was  filed  after  the  acceptance  of  the  bene- 
fits of  this  deed.  In  its  opinion  the  Court,  with 
regard  to  this  equity,  quotes  approvingly  from  1 
Leading  Cases  in  Equity,  384,  as  follows:  "It  is 
not  a  lien  tmtil  a  bill  has  been  filed  to  assert 
it;  before  that  is  done,  it  is  a  mere  equily  or 
capacity  to  acquire  a  lien  and  to  have  a  satis- 
faction    of     it."       In     conclusion     it     is     said:     "If 


94  JACKSON : 


Robinson  v.  Owens. 


this  floating  equity,  misnamed  in  judicial  par- 
lance the  vendor's  lien,  t)e  not  quite  a  myth,  but 
a  mere  capacity  in  tlie  vendor  to  acquire  a  lien 
if  he  chooses,  then  this  same  capacity  l)elongs  to 
others,  who,  as  creditors,  have  rights  just  as  mer- 
itorious as  his.  And  we  hold  that  the  simple 
knowledge  on  the  part  of  a  creditor  that  the 
vendor,  sleeping  from  year  to  year  upon  his 
rights,  may,  if  he  chooses,  acquire  a  lien,  as  the 
creditor  himself  is  about  to  do,  cannot,  even  in 
the  forum  of  conscience,  impair  the  value  ac- 
quired by  the  creditor.  In  such  case  there  is 
no    mala    fidesJ^ 

In  Riussell  v.  Dodaon,  6  Bax.,  16,  the  same 
doctrine  was  announced,  as  also  in  Sharp  v.  Fry, 
9  Bax..  4.  In  this  latter  case  the  whole  ques- 
tion is  gone  into  with  much  thorouglmess,  and  it 
was  there  held  that  the  right  of  the  vendor  who 
conveys  real  estate,  without  retaining  a  specific 
lien,  was  only  to  file  a  bill  and  convert  a  float- 
ing   equity    into     a    fixed     lien. 

This  view  was  reannoimced  and  a])plied  in 
Jones  V.  Ragland,  4  Lea,  5^9,  and  recognized  in 
Simphinson  v.  McGee,  rej)orted  on  pages  432  et 
seq.     of    the    same    volume. 

Again  applying  this  same  rule  in  Watson  v. 
Watson,  1  Bax.,  387,  it  was  held  that  this  equity, 
which  was  not  ripened  into  a  fixed  lien  by  the 
vendor  before  suggestion  of  the  insolvency  of  the 
estate     of     the     deceased     vendee,     was     extinguished 
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by  such  suggestion,  and  tliercafter  the  vendor  was 
a    simple    contract    creditor    of    the    vendee's    estate. 

Tluis  it  will  be  seen  this  equity  of  the  ven- 
dor has  been  strii)])ed  of  much  of  its  vitality, 
and  has  been  confined  Avithin  extremely  narrow 
limits  by  these  cases.  The  question  now  recurs, 
Will  it  be  enforced  against  the  defendant,  Vesey, 
who  bought  in  good  faith,  believing  that  he  was 
acquiring  a  clear  and  unincumbered  title,  the  pur- 
chase havine:  been  made  bv  him  four  vears  after 
the  last  of  complainant's  notes  matured,  and  from 
one    in    possession    claiming    title    in    fee? 

If  the  contention  of  complainant  is  sound,  that 
this  question  must  be  answered  in  the  affirmative, 
then  if  Owens,  the  vendor  of  Vesey,  had,  on 
the  day  he  made  deed  to  the  latter,  conveyed  to 
him  only  one-half  the  land,  instead  of  the  whole, 
for  a  valuable  consideration  passing  at  the  time, 
and  then  couveved  the  other  half  to  a  trustee  to 
secure  the  payment  of  antecedent  debts  of  the 
vendee,  the  title  of  the  purchaser  would  yield  to 
the  original  vendor's  claim  whatever  bill  w^as  filed 
to  enforce  it,  upon  the  bare  ground  that  Vesey, 
in  the  absence  of  actual  notice,  was  held  to 
constructive  *  notice  bv  reason  of  the  recitals  in 
the  original  vendor's  deed  showing  the  land  was 
sold  on  credit,  while  in  favor  of  the  beneficiaries 
in  the  trust  deed  accepting  its  terms  with  notice 
of  this  outstanding  equity,  the  Court  would  even 
go    to    the    length    of    presuming    an    acceptance     of 
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the  benefits  of  the  instrument  (Washington  v.  Ryan, 
5  Bax.,  622),  bo  as  to  defeat  the  same  vendor 
subsequently    filing    his    bill    to    enforce    his    equity. 

Such  a  condition,  we  think,  would  be  anomal- 
ous, and  the  conclusions  reached  in  the  two  cases 
irreconcilable.  Both  ought  not  to  be  maintained. 
Certainly  the  equity  of  the  purchaser  in  the 
given  case  is  as  high  as  that  of  the  beneficial 
owner  of  the  secured  debt,  and  the  equities  of 
both,  which  have  become  fixed,  substantive  claims, 
are    higher    than    the    unfixed    equity    of    the    vendor. 

But  it  is  said  the  cases  from  Oreen  v.  De- 
moss,  supra,  to  Jones  v.  Ra^gland,  supra,  rest 
alone  upon  the  assumption  that  a  beneficiary  in 
a  trust  deed  is  a  "creditor,"  and  is  tinaffected 
by  notice,  imder  our  registration  laws,  and  that 
they,  therefore,  cannot  be  invoked  as  authority  by 
the    defendant,    Vesey,    who    is    a    purchaser. 

While  it  is  true  the  cestui  que  trust  is  there 
called  a  creditor,  yet  it  is  well  settled  that  a 
trust  deed  is  nothing  more  than  a  mortgage  with 
power  of  sale  added  (2  Jones  on  Mortgages,  Sec, 
1769),  and  that  the  beneficiary  in  such  a  con- 
veyance is  a  purchaser  for  a  valuable  considera- 
tion. Knowles  v.  Masterson,  3  Hum.,  *619;  Myers 
V.  EosSf  3  Head,  60;  SimpJcinson  v.  McOee,  4 
Lea,    432. 

Now,  this  being  so,  how  would  stand  the  case 
of  a  creditor  who  secures  his  debt,  not  by  a 
trust     deed,     but    by     a     mortgage     made     direct    to 
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himself?  In  such  a  case  it  is  unquestioned  that 
the  mortgagee  is  a  purchaser  for  value.  Kirk- 
patrick  v.  Wood,  5  Lea,  435 ;  Stockton  v.  Crad- 
dock,  4  La.  Ann.,  285 ;  Martin  v.  Jackson,  27 
Pa.    St.,    604;    1    Jones    on    Mortgages,    Sec.    458. 

If  the  contention  of  complainant  is  sound,  this 
mortgagee  with  notice  must  yield  to  the  vendor's 
equity,  while  the  other,  who  stands  upon  no 
higher  ground,  is  to  be  saved  from  it.  Upon 
what  sound  principle  are  the  cases  to  be  dis- 
tinguished? We  can  see  none.  The  same  rule 
should  be  enforced  either  against  or  in  favor  of 
both.  They  stand  on  the  same  ground,  and  while 
each  is  a  secured  creditor,  each  is  also  a  pur- 
chaser. 

Again,  it  is  equally  well  settled  that  a  trustee 
is  a  purchaser  for  value.  N,  0.  Canal  Co.  v. 
Montgomery,  95  TJ.  S.,  16 ;  Kemier  v.  Trigg,  98 
IT.    S.,    50;    1    Jones    on    Mortgages,    Sec.    458. 

And  it  is  also  true  that  the  general  rule  is 
that  notice  to  the  trustee  affects  the  beneficiary 
in  the  trust  deed  {Myers  v.  Ross,  supra;  State 
V.  Benoist,  37  Mo.,  500;  Bump,  on  Fr.  Con., 
364),  yet,  in  the  case  of  Sharp  v.  Fry,  supra, 
the  facts  distinctly  appeared  that  the  trustee,  at 
the  time  of  the  execution  of  the  trust  deed,  had 
knowledge  of  an  outstanding  vendor's  equity  against 
the  land  conveved  to  him,  vet  this  was  not  as- 
cribed  to  the  beneficiarv  so  as  to  defeat  his 
claims,    having    accepted,    as    he    did,    the    terms    of 
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the    trust    deed    before    the    vendor    filed    his    bill    to 
enforce    his    equity. 

So,  it  is  apparent,  from  an  examination  of 
our  cases,  that  neither  a  trustee,  who  is  a  pur- 
chaser, nor  a  beneficiary  in  the  trust  conveyance, 
who  is  also  a  purchaser,  is  '  affected  by  notice  of 
this  imsatisfied  equity,  where  there  is  acceptance  of 
the  benefits  of  the  trust  before  the  vendor  had 
converted  it  into  a  fixed  lien  by  filing  his  bill 
to  enforce  it.  Why,  then,  should  one  in  the  po- 
sition of  the  defendant,  Vesey,  a  purchaser  for  a 
valuable  consideration  passing  at  the  time  he  re- 
ceives his  deed,  yield  his  substantive  rights  to 
this  same  equity  i  We  see  no  reason  for  such  a 
discrimination.  The  rule  which  protects  the  one 
should  aflford  equal  prot-ection  to  the  othef.  This 
can  be  done,  and  the  cases  harmonized,  by  hold- 
ing that  the  vendor  who  sells  and  conveys  real 
estate  without  reserving  a  specific  lien,  may  en- 
force his  equity,  as  against  his  vendee  and  mere 
volunteers,  at  any  time  before  conveyance;  but  as 
against  purchasers  from  and  creditors  of  the  ven- 
dee, he  comes  too  late,  if  he  has  delayed  filing 
his  bill  and  fixing  a  charge  on  the  property 
until  aft^r  they  have  acquired  rights  and  evi- 
denced them  through  the  public  records  of  the 
State,  as  the  law  provides.  The  case  of  Jarman 
V.  Farley,  7  Lea,  141,  so  far  as  it  may  be  in 
conflict  with  this  opinion,  is  overruled.  The  re- 
sult is,  the  Chancellor's  decree  is  reversed  and 
complainant's    bill    is     dismissed. 
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BAIL.SY   t;.    Masteb    Plumbxbs. 

(Jackson.     August   15,   1899.) 

1.  Tbusts  Ain>  Monopolies.    AaaociaUon  of  plumbers  iUegal,  when. 

By-laws  of  a  master  plumbers'  association,  incorporated  under 
Act  1876,  Gh.  143,  2  2,  as  a  nonprofit  concern,  which  punish, 
by  penalties,  competition  among  its  members,  and  restrain 
their  purchases  of  supplies  and  materials  to  a  limited  class  of 
manufacturers,  are  illegul  and  void,  both  at  common  law  and 
under  our  anti-trust  statutes,  as  tending  to  stifle  competition 
and  enhance  prices,  and  no  action  can  be  maintained  by  the 
association  against  its  member  to  enforce  such  by-laws  or  to 
recover  penalties  for  their  violation.     (Poet,  pp.  i01-lZ3.) 

Act  construed:  Act  1875,  Ch.  143,  Sec.  8. 

Code  construed:  §{  2514  et  eeq.,  3185,  6622  (S.);  §  1974,  (M.  A  V.). 

Cases  cited  and  approved:  4  Denio,  349  (S.  C,  47  Am.  Dec,  258); 
5  Denio,  434  (S.  C,  49  Am.  Dec.,  282);  79  111.,  346  (S.  C,  22  Am. 
Rep.,  171);  2  L.  R.  A.,  1;  5  L.  R.  A.,  386;  140  111.,  69  (S.  C,  15  L. 
R.  A.,  361);  83  Texas,  650  (S.  C,  15  L.  R.  A.,  598);  166  U.  S.  290; 
161  Pa.,  473  (S.  C,  24  L.  R.  A.,  247.) 

2.  Samk.     Oeneralrule. 

The  Courts,  with  practical  unanimity,  hold  that  contracts,  agree- 
ments, arrangements  or  combinations,  in  whatever  form  or 
name,  are  contrary  to  public  policy  and  void  when  they  tend 
to  impair  competition  in  trade  and  to  enhance  prices  to  the 
injury  of  the  public.     (Poet,  P-  i06') 

3.  Samb.    lAmUed  ae  to  number  of  persons  a/iid  territory. 

That  the  master  plumbers'  association,  whose  by-laws  are  as- 
sailed in  this  case,  confined  its  operations  to  the  city  of  Mem- 
phis and  did  not  embrace  all  the  master  plumbers  in  that  city 
does  not  relieve  the  by-laws  of  their  vicious  character  or  ren- 
der them  any  the  less  illegal.     (Post,  p.  lU.) 

Cases  cited  and  approved:  35  Ohio  St.,  672;  161  Pa.,  473  (S.  C,  24 
L.  R.  A.,  251);  140  111.,  69  (S.  C,  15  L.  R.  A.,  364);  83  Texas,  — 
(S.  C,  15  L.  R.  A.,  602);  37  L.  R.  A.,  130. 
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4.  Samb.     Right  to  coTfibine  not  inferred  fro^m  indi/vidual  freedom. 

The  fact  that  all  the  members  had,  as  individuals,  an  inherent 
legtA  right  to  purchase  supplies  and  materials  from  any  dealer 
or  dealers  they  might  choose  did  not  justify  the  master  plumb- 
ers* association  in  passing  by-laws  requiring  them  to  purchase 
from  a  class  of  dealers  that  it  named.  The  former  is  freedom, 
the  latter  restraint.     (PoH,  p.  120.) 

Cases  cited  and  approved:  14  La.  Ann.,  164;  68  N.  Y.,  558;  68  Pa., 
173;  5  L.  R.  A.,  386;  166  U.  S.,  290;  4  Denio,  349;  5  Denio,  434; 
79  111.,  346;  161  Pa.,  473. 

Cited  and  disapproved:  19  B.  I..,  255;  54  Miss.,  223. 

5.  Same.    By-laws  within  anti-trust  law. 

By-laws  of  a  corporation  intended  and  well  calculated  to  pre- 
vent full  and  free  competition  in  the  purchase  and  sale  of 
articles  of  legitimate  traffic,  and  to  influence  the  prices  thereof* 
and  thereby  to  injuriously  affect  trade  and  commerce,  are 
such  *' contracts,  arrangements,  combinations,"  and  trusts  as 
are  prohibited  by  our  an tl- trust  statutes.     (Post^  pp,  121,  122.) 

Code  construed:  {{3185,  6632  (S.). 

6.  Corporations.    No  recovery  under  invalid  by-law. 

A  corporation  cannot  recover  of  its  member  a  penalty  for  viola- 
tion of  a  by-law  void,  as  an  illegal  restraint  of  trade,  although 
the  member  had  indemnified  himself,  by  illegally  collecting 
the  amount  from  another,  as  contemplated  by  the  by-law. 
The  corporation  is  in  pari  delicto.     {Post,  pp.  114,  115,) 

Case  cited  and  approved:  Cowp.,  443;  161  Pa.,  473  (S.  C,  24  L, 
R.  A.,  251);  37  L.  R.  A.,  130. 

7.  Sams.    By-laws. 

A  by-law  of  a  corporation  is  invalid  if  not  authoria&ed  by  its 
charter,  or  if  authorized  alone  by  an  illegal  provision  of  its 
charter.     {Post,  pp.  122,  123.) 
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Appeal    in    error    from    Circuit    Court    of    Shelby 
County.      J.     S.     Galloway,    J. 
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Smith    &    Trkzevant    for    Eailev    &    Co. 

Henry  Ckaft  for  Association  of  Master  Plumb- 
ers. 

Caijdwell,  J.  "The  Association  of  Master 
Plumberd  of  the  Citv  of  Memphis"  sued  J.  A. 
Bailey  &  Co.  before  a  Justice  of  the  Peace,  to 
collect  an  alleged  debt  of  $444.  On  appeal  to 
the  Circuit  Court  the  presiding  Judge  tried  the 
case  Avithout  a  jury,  and  pronounced  judgment  in 
favor    of    the    plaintiff    for    the    amount    claimed. 

The  defendants  have  appealed  in  error  to  this 
Court,  and,  as  they  insisted  below,  here  insist, 
that  the  demand  is  illegal,  and  that  they  owe 
the    plaintiff    nothing. 

The  plaintiff  is  a  corporation,  chartered  as  a 
non-profit  association,  under  Sec.  2,  Ch.  142,  Acts 
of  1875  (Shannon's  Code,  Sees.  2514  et  8eq.)y 
and  organized  by  a  majority  of  the  plimibers  in 
the    city    of    Memphis,    Tennessee. 

Numerous  by-laws  were  adopted  for  the  govern- 
ment of  the  association,  and  some  of  them  were 
amended  from  time  to  time,  to  meet  the  chang- 
ing   views    of    the    members. 

One  of  the  amended  by-laws,  as  recited  in  the 
president's  testimony,  was  as  follows:  "Each  mem- 
ber of  the  Association  was  required  thereafter  to 
report  in  open  meeting  each  week  what  work  he 
had  .  done  during  the  week,  and  if  it  developed 
that    such    work   was    done    in    competition    with    any 
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other  member  (such  fact  to  be  made  kaown  by 
the  statement  of  such  other  member  at  the  meet- 
ing at  which  the  work  was  called  out),  the  mem- 
ber having  done  the  work  was  to  pay  into  the 
treaaury  of  the  association  a  fixed  sum,  according 
to  a  schedule  agreed  upon  and  made  a  part  of 
the  by-law,  namely,  for  each  bath  tub  put  in 
$7.50  was  to  be  paid  to  the  association;  for  each 
water    closet    a    fixed    sum,"    etc. 

In  accordance  with  the  plain  terms  of  lliis  by- 
law the  defendants,  who  were  members  of  the 
association  from  the  beginning,  made  weekly  re- 
ports for  some  time,  and  were,  by  the  secretary, 
charged  on  the  books  of  the  association  with  the 
sums  fixed  in  the  schedule  for  such  parts  of  the 
work  reported  as  were  sho^vn  to  have  been  done 
in    competition    with    other    members. 

The  charges  so  made  (being  $7.50  on  each 
bath  tub,  $5  on  each  washstand,  $5  on  each 
water  closet,  $5  on  each  sewer  connection,  $3 
on  each  boiler,  $3  on  each  sink,  $2  on  each 
water  connection,  and  $2  on  each  hydrant)  ag^ 
gregated  $444,  and  constituted  the  sole  basis  of 
this    action    and    of    the    judgment    below. 

Since  the  plaintiff's  demand  rests  upon  the  by- 
law set  out  above  and  nothing  else,  the  first 
logical  step  to  be  taken  in  the  consideration  of 
the  case  is  to  determine  the  legal  effect  of  that 
by-law.      Is    it    valid    or    invalid? 

Its    controlling    feature,     as    is     readily     observed, 
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is  the  unconditional  and  inexorable  requirement 
that  all  members  of  the  association  who  engage 
in  plumbing  work  in  competition  with  other  mem- 
bers, shall  pay  into  the  treasury  of  the  associa- 
tion, upon  that  consideration  alone,  fixed  sums  of 
money  for  particular  kinds  of  work,  which  sums 
in  each  instance  must  amount  to  a  large  per 
centmn  of  the  price  charged.  In  other  words, 
and  more  briefly  stated,  all  members  doing  such 
oompetitive  work  are  imperatively  reqiured  to  pay 
a  large  tiuc,  or  tariff,  thereon  to  the  association. 
That  requirement,  however  phrased,  tends  unmis- 
takably and  inevitably  to  one,  or  both,  of  two 
unlawful  results — (1)  the  destruction  of  free  and 
natural  competition  among  members,  (2)  the  arbi- 
trary and  unreasonable  increase  of  prices  to  cus- 
tomers. 

The  tax,  or  tariff,  so  imposed  by  the  associa- 
tion is  in  the  nature  of  a  penalty,  visited  upon 
members  who  shall  successfully  bid  against  other 
members  on  work  appertaining  to  the  plumbing 
business;  and,  in  the  nature  of  things,  the  mem- 
ber, who  is  always  conscious  of  the  fact  that  he 
must  bear  that  burden  and  pay  that  tribute  if 
he  gets  the  job,  may  be  expected  to  refrain  from 
bidding  altogether,  or  to  indemnify  himself  by 
adding  a  corresponding  sum  to  the  price  he  would 
otherwise    charge    the    customer    for    the    same    work. 

Though  the  by-law  does  not  in  terms  require 
the    member    doing    competitive    work     to      increase 
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the  price  he  would  otherwise  exact  of  the  cus- 
tomer, such  increase  is  its  natural  tendency  and 
effect,  as  would  readily  be  supposed  from  its 
scope,  and  as  is  conclusively  demonstrated  by  this 
record, 

The  president  of  the  association  testified  that 
"usually  he  had  added  this  amount  (that  fixed 
by  the  schedule  of  the  by-law  in  question)  to  the 
price    of    such    work    as   he    thought    he    was    bidding 

0 

on  in  competition  with  others,  but  that  so  far 
as  the  rule  of  the  association  was  concerned,  he 
was  at  liberty  to  fix  his  omti  price,  and  do  the 
work  at  a  loss  if  he  saw  fit  He  did  not  know 
whether,  as  a  general  thing,  the  members  of  the 
association  added  the  charges  to  the  price  fixed 
for  their  work  or  not,-  but  he  supposed  that  it 
was  usually  done  whenever  the  member  thought 
the  work  was  to  be  done  upon  competitive  bids." 
Other  members  gave  testimony  on  the  same 
STibject.  One  of  them  said:  '^The  practice  of  the 
members  was  this.  When  a  customer  would  come 
in  to  buy  an  article,  a  tub  for  instance,  it 
would  be  assumed  that  he  would  get  prices  from 
other  members.  This  would,  therefore,  be  under- 
stood as  a  competitive  job,  which  the  member 
would  have  to  report.  He  would  figure  the  cost, 
add  his  legitimate  profit,  the  whole  amounting  say 
to  $30,  and  to  that  he  would  add  the  tariff  of 
$7.60  on  tubs,  and  charge  the  customer  $37.50.'^ 
Another    one    said:    "The    members    would    add    the 
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tariff  to  their  regular  charges  and  pay  it  to  the 
association ;"  and  still  another  one  said  that  ^'he 
usually  added  the  amount  to  be  paid  the  associa- 
tion to  the  price  of  work  on  which  he  bid  in 
competition,  but  that  there  was  no  rule  requiring 
it  done.  If  he  ever  failed  to  do  it,  it  was  be- 
cause he  forgot  it.''  No  witness  testified  to  a 
different  course  of  business,  or  mentioned  a  single 
instance  in  which  the  customer  was  not  required 
to  bear  tbe  burden  of  this  tax,  or  tariff,  by  pay- 
ing  a    price    enhanced    to   that    extent. 

Though  influential  in  both  particulars,  this  by- 
law is  not  shown  to  have  reduced  competition 
among  the  members  of  the  association  so  much 
as  it  enhanced  prices.  In  the  latter  respect  it 
exerted  a  very  large  and  most  hurtful  influence 
upon  the  public.  The  arbitrary  and  unreasonable 
enhancement  in  prices  was  rendered  easy,  and  con- 
sequently the  more  widely  harmful  and  oppressive, 
by  the  fact  that  most  of  the  plumbers  in  the 
city  of  Memphis  were  members  of  the  association, 
and  that  an  imperative  ordinance  of  the  munic- 
ipality, as  well  as  the  dictates  of  health  and 
comfort,  required  all  inhabitants  to  procure  and 
use  many  of  the  things  for  whose  sale  and  con- 
struction the  association  exacted  the  tax,  or  tariff, 
from    its    members. 

The  provision  is  obviously  an  imreasonable  re- 
straint upon  trade,  and  being  so,  it  is  contrary 
to    public    policy,    and    void    under    the    common  law. 


106  JACKSON : 


Bailey  v.  Master  Plumbers. 


It  injuriously  affects  niatters  of  prime  importance 
and  legal  necessity  to  the  community  at  large  by 
the  impairment  of  competition  on  the  one  hand 
and  the  enhancement  of  prices  on  the  other  hand; 
and,  consequently,  no  supposed  obligation  resting 
upon  it  is  capable  of  enforcement  in  a  Court  of 
justice. 

The  Courts  are  practically  unanimous  in  hold- 
ing that  contracts,  agreements,  arrangements,  or 
combinations,  in  whatever  form  or  name,  are  oon- 
trary  to  public  policy  and  void  when  they  tend 
to  impair  competition  in  trade  and  to  enhance 
prices,    to    the    injury    of    the    public. 

The  cases  in  which  the  principle  has  been  ap- 
plied are  numerous.  Eeference  to  a  few  of  them 
will  illustrate  its  scope  and  application.  It  was 
made  the  controlling  rule  of  decision  in  Hooker 
V.  Vandewater,  4  Denio,  349  (S.  C,  47  AnL 
Dec.^  258),  and  Stanton  v.  Allen,  6  Denio,  434 
(8.  C,  49  Am.  Dec,  282),  where  the  plaintiffs 
were  unsuccessful  in  suits  to  enforce  alleged  mone- 
tary obligations  which  arose  under  a  mutual  agree- 
ment between  several  transportation  companies  to 
equalize  business  and  establish  and  maintain  uni- 
form rates  among  themselves  as  carriers  of  freight 
on  the  Erie  and  Oswego  canals;  in  Craft  v. 
McConoughy,  79  HI.,  346  (S.  C,  22  Am.  R, 
171),  where  one  of  several  grain  dealers  who  had 
entered  into  a  secret  agreement  to  suppress  com- 
petition   and    control    the    grain    trade    of    Kochelle, 


APRIL  TERM,  1899.  107 

Bailey  v.  Master  Plumbers. 

niinois,  was  denied  a  recoverv  from  the  others 
of  his  proportionate  part  of  the  alleged  profits  of 
the  combination;  in  the  Sugar'  Trust  Case  {People 
of  the  State  of  New  York  v.  North  River  Sugar 
Be  fining  Co,,  2  L.  R.  A.,  1,  and  5  L.  R.  A., 
386),  where  the  charter  of  the  defendant  was  ad- 
judged subject  to  forfeiture  because  it  and  nearly 
all  of  the  other  sugar  refining  companies  in  the 
United  States  had  entered  into  an  agreement, 
whose  tendency  was  to  prevent  competition  and  to 
control  prices;  in  More  v.  Bennett,  140  111.,  69 
(S.  C,  16  L.  R.  A.,  361),  where  it  was  held 
that  an  association  of  stenographers  was  illegal, 
and  its  rules  nonenforcible,  because  one  of  its 
objects  was  to  restrain  competition  among  its  mem- 
bers in  bidding  for  stenographic  work;  in  Texas 
Standard  Cotton  Oil  Co.  v.  Adoue,  83  Texas, 
660  (S.  C,  16  L.  R.  A.,  598),  where  alleged 
profits,  arising  under  an  agreement  of  certain  cot- 
ton oil  companies,  were  denied  the  plaintiffs  be- 
cause the  natural  and  necessary  consequences  of 
the  agreement  were  to  prevent  competition  among 
the  parties  thereto,  and  to  control  prices  to  the 
injury  of  the  public;  in  United  States  v.  Trans- 
Missouri  Freight  Association,  166  U.  S.,  290,  and 
United  States  v.  Joi/nt  Traffic  Association,  171] 
TJ.  8.,  505,  where  agreements  of  numerous  rail- 
road companies,  entered  into  for  their  mutual  pro- 
tection by  establishing  and  maintaining  reasonable 
rates,    rules,     and    regulations    on    all    freight    traffic 
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in  their  combined  territory,  were  adjudged  to  be 
illegal,  as  in  restraint  of  trade,  destructive  of 
competition,  and  tending  to  monopoly;  in  Nester 
V.  The  Continenial  Brewing  Co.,  161  Pa.,  473 
(S.  C,  24  L.  R.  A.,  247),  where  the  com- 
plaintants  were  refused  a  decree  for  their  pro- 
portionate share  of  profits  nriade  by  the  Brewers' 
Association  of  Philadelphia,  whose  object  was  to 
stifle  competition  among  its  members  in  the  sale 
of  beer,  by  fixing  a  minimum  price  at  which 
they    should    sell. 

It  will  further  emphasize  the  principle  to  quote 
some  of  the  language  used  in  deciding  some  of 
these    cases. 

In  Hooker  v.  Vandevtaler  the  Court  said:  "It  is 
a  familiar  maxim  that  competition  is  the  life  of 
trade.  It  follows  that  whatever  destroys,  or  even 
relaxes,  competition  in  trade,  is  injurious,  if  not 
fatal,  to  it,"  and  that  an  agreement  having  that 
effect  "was  therefore  illegal  and  void."  47  Am. 
Dec,     260. 

The  opinion  in  Craft  v.  McConoughy,  near  its 
close,  uses  these  words:  "So  long  as  competition 
was  free,  the  interest  of  the  public  was  safe. 
The  laws  of  trade,  in  connection  with  the  vigor 
of  competition,  was  all  the  guaranty  '  the  public 
required,  but  the  secret  combination  created  by  the 
contract  destroyed  all  competition  and  created  a 
monopoly  against  which  the  public  interest  had  no 
protection."      22     Am.     K.,     174. 
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In  the  sugar  trust  case  this  language  occurs: 
"liut  all  the  cases,  ancient  and  modem,  agree  that 
a  combination,  the  tendency  of  which  is  to  con- 
trol  prices,  is  detrimental  to  the  public  and  con- 
sequently   unlawful."     2    L.    R.    A.,  40. 

Mr.  Justice  Peckham,  in  delivering  the  opinion 
of  the  majority  of  the  Court  in  the  case  of 
United  States  v.  Trans-Missouri  Freight  Associa- 
Hon,  said:  "The  claim  that  the  company  has  the 
right  \jo  charge  reasonable  rates,  and  that,  there- 
fore, it  has  the  right  to  enter  into  a  combina- 
tion with  competing  roads  to  maintain  such  rates, 
cannot  be  admitted.  The  conclusion*  does  not  fol- 
low from  an  admission  of  the  premise.  What  one 
company  may  do  in  the  way  of  charging  reason- 
able rates  is  radically  different  from  entering  into 
an  agreement  with  other  and  competing  roads  to 
keep  up  the  rates  to  that  point.  If  there  be 
any  competition  the  extent  of  the  charge  for  the 
service  will  be  seriously  affected  by  that  fact. 
Competition  will  itself  bring  charges  down  to  what 
may  be  reasonable,  while  in  the  case  of  an 
agreement  to  keep  prices  up,  competition  is  allowed 
no  play;  it  is  shut  out,  and  the  rate  is  practi- 
cally fixed  by  the  companies  themselves,  by  virtue 
of  the  agreement,  so  long  as  they  abide  by  it." 
166    U.    S.,    839. 

The  same  distinguished  Judge,  in  his  opinion 
in  the  later  case  of  United  States  v.  Joint  Traf- 
fic  Association,    remarked:     "We    do    not    think    that 
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when  the  grant-ees  of  this  public  franchise  are 
competing  railroads,  seeking  the  business  of  trans- 
portation of  men  and  goods  from  one  State  to 
another,  that  ordinary  freedom  of  contract  in  the 
use  and  management  of  this  property  requires  the 
right  to  combine  as  one  consolidated  md  powerful 
association  for  the  purpose  of  stifling  competition 
among  themselves,  and  of  thus  keeping  their  rates 
and  charges  higher  than  they  might  otherwise  be 
under  the  laws  of  comj)etition.  And  this  is  so,  even 
though  the  rates  provided  for  in  the  agreement 
may  for  the  time  be  not  more  than  are  reason- 
ble.  They  miy  easily  and  at  any  time  be  in- 
creased." 

In  the  Stenographers'  case  the  Court  observed: 
"True,  the  restraint  is  not  so  far-reaching  as  it 
would  have  been  if  all  the  stenographers  in  the 
city  had  joined  the  association,  but,  so  far  as 
it  goes,  it  is  of  precisely  the  same  character, 
produces  the  same  results,  and  is  subject  to  the 
same    legal    objection."     15    L.    R.    A.,    364. 

In  Nester  v.  The  Continental  Brewing  Co,,  the 
Court  said :  "The  test  question  in  every  case  like 
the  present,  is  whether  or  not  a  contract  in  re- 
straint of  trade  exists  which  is  injurious  to  the 
public  interests.  If  injurious,  it  is  void,  as  against 
public  policy.  Courts  will  not  stop  to  inquire  as 
to  the  degree  of  injury  inflicted.  It  is  enough 
to  know  that  the  natural  tendency  of  such  con- 
tracts   is    injurious.     So,    it    is    obviously    immaterial 
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whether  the  restraint  be  general  or  partial.  The 
application  of  the  rule  does  not  depend  upon  the 
number  of  those  who  may  be  implicated,  or  the 
extent  of  space  included  in  the  combination,  but 
upon  the  existence  of  injury  to  the  public.  One 
combination,  consisting  of  but  part  of  those  en- 
gaged in  a  given  branch  of  trade,  may  amount 
to  a  practical  monopoly,  while  another,  less  es- 
tensive  in  its  scope,  bring  disaster  in  its  train.'* 
24    L.    R.    A.,     251. 

In  its  essential  facts  the  present  case  is  very 
sinular  to  that  of  Milwaukee  Masons^  and  Buildr 
ers'  Association  v.  Neizerowslci,  decided  bv  the 
Supreme  Court  of  Wisconsin.  Certain  by-laws  of 
the  association  suing  in  that  case,  required  that 
all  bids  of  its  members  should  be  first  submitted 
to  a  committee  of  the  association,  which  should 
decide  who  was  the  lowest  bidder,  that  he  should 
then  add  at  least  6  per  cent,  to  the  amount  sub- 
mitted to  the  committee  and  present  only  the  in- 
creased figures  as  his  bid  to  the  person  desiring 
to  build,  and  that  the  member  so  securing  the 
contract  should  pay  to  the  association  the  amount  of 
the  increase  on  hi?  bid  as  submitted  to  the  com- 
mittee. The  defendant,  who  was  a  member  of  the 
association,  submitting  his  bid  to  the  contemplated 
committee,  made  a  contract  for  the  erection  of 
the  Gesu  Church  in  Milwaukee,  at  the  price  of 
$71,000.  The  association  afterwards  demanded  of 
him    6    per    cent,    on    the    $71,000,    and    he    finally 
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executed  his  note  therefor.  Part  of  that  note, 
$2,289,  remaining  iini^aid,  the  association  sued  him 
for  its  collection,  and  was  repelled  from  Court 
upon  the  ground  that  the  by-laws  were  illegal 
and    void    because    in    restraint    of    trade. 

The  Court,  in  its  opinion,  said:  ^'The  mani- 
fest purpose  of  the  private  by-laAvs  was,  by  means 
of  the  combination  thus  effected,  to  suppress  fair 
and  free  competition  in  bidding  for  building  con- 
tracts in  Milwaukee,  and  by  such  combination  and 
method  of  bidding,  upon  its  face  apparently  fair 
and  free  from  objection,  but,  in  fact,  unfair  and 
delusive,  to  compel  owners  to  pay  for  the  erec- 
tion of  building's  the  sum  of  6  per  cent,  in 
excess  of  what  they  would  be  otherwise  obliged 
to  pay  for  them,  if  fairly  let  to  the  lowest  bid- 
der uninfluenced  bv  such  combination.  It  seems 
to  us  that  the  restraint  put  upon  the  rights  of 
the  proprietors  by  the  provisions  of  these  by-laws 
or  rules,  as  well  as  the  entire  scheme  thus  dis- 
closed, is  contrary  to  public  policy,  and  there- 
fore void W'Tiile  all  reasonable  stipula- 
tions and  means  to  protect  labor  or  trade  are 
laudable,  we  must  hold  that  the  means  here  sought 
to  be  employed  are  such  as  the  law  will  not 
sanction.  We  must  consider  what  may  be  done 
under  such  an  asrreement  and  the  result  which 
it  will  necessarily  produce.  As  already  pointed 
out,  the  operation  of  this  combination,  under  its 
private    by-laws,    is    to    suppress    free    and    fair    com- 
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petition  in  bidding  for  contracts,  and  by  delusive 
and  deceptive  means  members  of  the  association 
are  enabled  to  exact  from  owners  a  higher  price 
for  bnildings  than  they  would  otherwise  have  to 
pay."     37    L.    E.    A.,    129,    130. 

There  the  member  doing  work  in  competition 
with  anotJier  member  was  bound  to  pay  a  certain 
snim  to  the  association;  the  same  is  true  here. 
There  the  member  was  required  in  positive  terms 
to  exact  that  sum  from  the  customer;  here  such 
is    the    natural    and    proven    effect. 

The  distinction  between  the  two  cases  is  one 
without  a  difference  ,in  legal  consequences.  There 
the  place  for  the  burden  was  expressed;  here  it 
is  implied.  In  each  case  the  purpose  to  tax  the 
customer  for  the  benefit  of  the  association  and 
ite  members  is  plainly  indicated.  The  provision 
there  and  the  provision  here  are  alike  in  restraint 
of  trade,  contrary  to  public  policy,  illegal  and 
void.  Both  of  them  violate  the  general  law,  in 
that  thev  tend  unmistakabiv  and  inevitablv  to  the 
destruction  of  free  competition  in  important  lines 
of  trade  and  to  the  enhancement  of  legitimate 
prices    therein. 

In  all'  the  foregoing  cases,  in  which  suits  were 
brought  for  the  recovery  of  money,  the  demands 
of  the  plaintiffs  were  adjudged  unlawful  and  non- 
collectible,  because  based  upon  agreements,  con- 
tracts,   or   by-laws    in    restraint    of   trade.    The    plain- 
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tiff  in  the  present  case  must  be  repelled  for  a 
like    reason. 

It  can  avail  nothing  against  this  conclusion  that 
the  membership  of  the  association  involved  in  this 
litigation  does  not  include  all  pliunbers  in  the  city 
of  Memphis,  and  that  the  by-law  in  question  re- 
lates alone  to  business  done  in  that  city.  Being 
in  restraint  of  trade  and  injurious  to  the  public, 
as  heretofore  shown,  the  by-law  is  contrary  to 
public  policy,  illegal,  and  void,  notwithstanding  the 
fact  that  the  restraint  is  partial  in  respect  to 
the  persons  implicated  and  the  territorial  limits 
affected.  It  is  not  the  number  of  persons  partici- 
pating in  the  by-law,  or  the  extent  of  the  terri- 
tory included,  but  the  injury  to  the  public  in 
that  territory,  however  restricted,  that  characterizes 
the  interruption  of  trade  as  illegal.  Central  Ohio 
Salt  Co.  V.  Outhrie,  35  Ohio  St.,  672;  Nester 
V.  The  Continental  Brewing  Co,,  161  Pa.,  473 
(S.  C,  24  L.  R.  A.,  251);  More  v.  Bennett, 
HO  HI.,  69  (S.  C,  15  L.  R.  A.,  364);  Texas 
Standard  Oil  Co.  v.  Adone,  83  Texas  fS.  C, 
15  L.  R.  A.,  602);  Milwaukee  Masons'  and  Build- 
ers'   Association    v.    Neizerowshi,    37    L.    R.    A.,  130. 

Nor  is  the  plaintiff's  case  made  better  by  the 
fact  that  the  defendants,  with  a  view  of  com- 
plying with  the  by-laws,  may  have  wrongfully  de- 
manded and  received  from  their  customers  the 
amount  sued  for.  In  that  aspect  the  plaintiff  and 
the    defendants    stand    upon    the    same    ground — ^both 
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being  wrongdoei's,  and  neither  having  any  just 
claim  to  relief  against  the  other.  Both  being 
equally  at  fault,  the  condition  of  the  defendants 
is  the  better,  and  they  gain  only  because  the 
plaintiff  must  lose.  The  plaintiff  is  repelled,  not 
out  of  consideration  for  defendants,  but  because 
its  action  rests  upon  an  illegal  by-law,  whose  en- 
forcement is  forbidden  by  public  policy.  It  is 
for  the  protection  of  the  Courts,  and  in  the  in- 
terest of  the  public  rather  than  of  the  defendant 
that  such  suits  are  dismissed.  Holm/in  v,  Johnson, 
Cowp.,  443;  Neater  v.  The  Coritinental  Brewing 
Co.,  161  Pa.,  473  (S.  C,  34  L.  E.  A.,  251); 
Milwaukee  Masons*  and  Builders*  Association,  37 
L.    R.    A.,    130. 

The  association  now  before  the  Court  has  other 
by-laws  which  further  illustrate  and  demonstrate 
its  hurtful  and  unlawful  tendenc\'.  Two  of  them 
are    as    follows : 

"Art.  9.  No  member  of  this  association  shall 
purchase  any  supplies  from  any  supply  house, 
manufacturer  or  dealer  in  plumbing  materials  who 
does  not  comply  with  the  rules  and  requirements 
of    this    association. 

"Art.  10.  No  member  shall  buy  material  of  any 
kind-  from  a  jobber  who  buys  material  from  a 
manufacturer  who  sells  plumbing  or  gas-fitting  ma- 
terial to  anyone  in  our  citv  who  is  not  a  mem- 
her   of    our    association." 

Manifestly    these    provisions    were    intended    to    re- 
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strain  all  members  of  the  association  in  their  pur- 
chases of  "supplies"  and  "material,"  and  all  deal- 
ers, who  sell  to  them,  in  their  sales;  and,  at  the 
same  time,  to  euibarrass  nonmembers  and  "boy- 
cott" dealers  who  sell  to  them.  The  restraint  is 
fourfold.  It  operates  upon  members  and  upon 
dealers  who  j5ell  to  them,  upon  nonmembers  and 
upon  dealers  who  sell  to  them;  and  in  each  of 
the  four  particulars  it  interrupts  that  freedom  in 
trade  to  which  all  of  them  were  otherwise  en- 
titled, and  which  the  public  is  interested  to  have 
them  enjoy.  All  members  and  all  nonmembers 
were  of  risrht  entitled  to  buv  from  anv  and  all 
dealers  at  their  election,  vet  the  members  are  re- 
stricted  to  dealers  who  sell  to  none  but  members, 
and  nonmembers  are  restricted  to  dealers  who  sell 
to  none  but  nonmembers:  and,  likewise,  all  deal- 
ers were  of  right  entitled  to  sell  to  all  persons 
who  desire  to  purchase,  yet  those  of  them  who 
sell  to  members  are  forbidden  to  sell  to  others, 
and  those  \vho  sell  to  others  are  thereby  deprived 
of  sales  to  members.  Thus,  and  to  this  extent, 
the  public  loses  the  benefit  of  fair  and  free  com- 
petition,   which    it    is    always    entitled    to    have. 

These  bv-laws  virtually  divided  the  trade  in 
plumbing  materials  and  supplies  for  Memphis  into 
two  main  parts,  in  the  nature  of  combinations, 
one  of  them  being  represented  by  members  of  the 
association  and  dealers  who  sell  to  them  alone, 
and     the     other     being     represented    by     nonmembers 
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and  dealers  who  sell  to  them  alone;  and,  thereby, 
the  two  classes  are  intended  to  be  arrayed  against 
each  other;  not  in  fair  and  free  competition,  but 
with  a  view  to  the  utter  demolition  of  the  latter 
class  and  the  entire  control  of  the  trade  by  the 
former    class. 

The  underlying  thought  is  the  destruction  of  all 
competition  with  nonmembers  by  driving  them  out 
of  the  business,  and  the  acquisition  of  the  whole 
trade  for  members,  whose  competition  among  them- 
selves and  whose  prices  to  customers  are  subject 
to    the    illegal    rule    already    considered. 

It  is  entirely  true,  as  in  eflFect  observed  in 
McCauley  Bros.  v.  Tienery,  19  R.  I.,  255,  and 
in  Bohn  Manufacturing  Co.  v.  llallis,  54  Mi^^., 
228,  that,  in  the  first  instance,  each  member  of 
the  association  had  a  perfect  legal  right  to  buy 
material  and  supplies  exclusively  from  any  dealer 
or  dealers  he  might  choose,  and  each  dealer  had 
an  equal  right  to  select  members  for  his  cus- 
tomers and  to  confine  his  sales  to  them  only. 
These  were  inherent  rights,  which  no  competitor 
was  authorized  to  dispute,  no  Court  empowered 
to  control  or  curtail.  But,  in  our  opinion,  it 
does  not  follow  from  this  undoubted  freedom  of 
individual  member  and  of  individiial  dealer,  that 
all  of  the  members  may,  as  ruled  in  those  cases, 
lawfully  enter  into  a  c^neral  and  unlimited  agree- 
ment in  the  form  of  by-laws  that  they  and  all 
of   them    will    make    their    purchases    from    only  such 
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dealers  as  will  sell  to  members  exclusively.  The 
premise  does  not  justify  the  conclusion.  The  in- 
dividual right  is  radically  different  from  the  com- 
bined action.  The  combination  has  hurtful  powers 
and  influences,  not  possessed  by  the  individual. 
It  threatens  and  impairs  rivalry  in  trade,  covets 
control  in  prit^s,  seeks  and  obtains  its  own  ad- 
vancement at  the  expense  and  in  the  oppression 
of    the    public. 

The  difference  in  legal  contemplation,  between 
individual  right  and  combined  action  in  trade  is 
seen    in    numerous    cases. 

Any  one  of  several  commercial  firms  engaged  in 
the  sale  of  India  cotton  bagging  had  the  right  to 
suspend  Jts  sale  for  any  time  it  saw  fit.  Yet 
an  agreement  between  all  of  them  to  make  no 
sales  for  three  months  without  the  consent  of 
the  majority  "was  palpably  and  unequivocally  a 
combination  in  restraint  of  trade. '*  India  Bagging 
Association  v.  Koch,  14  La.  Ann.,  164.  Any  one 
of  several  companies  had  the  right  to  sell  the 
whole  or  only  a  part  of  its  output  to  only  such 
persons,  in  only  such  territory,  and  at  only  such 
prices  as  it  pleased,  yet  it  was  inimical  to  the 
interests  of  the  public  and  unlawful  for  them  to 
combine  and  agree  that  those  matters  should  be 
determined  and  controlled  by  an  agency  jointly 
created  for  that  purpose.  Arpof  y,  P.  &  E. 
Coal  Co,,  08  K  Y.,  5o8;  Morris  Bun  Coal  Co. 
V.     Barclay     Coal     Co,,     68     Pa.,     173.      The     same 
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was  held  to  be  true,  as  to  the  individual  com- 
pany and  the  combined  companies,  respectively,  in 
The  Sugar  Trust  Case,  previously  cited,  2  L.  R. 
A.,    33,    and    5    I..    R.    A.,    386. 

So,  one  railroad  company  has  the  unquestioned 
right  to  charge  reasonable  rates  for  transportation, 
but  it  is  not  lawful  for  competing  companies  to 
mutually  bind  themselves  to  maintain  those  rates. 
United  Siates  v.  Trans-Missouri  Freight  Associa- 
tion, 166  U.  S.,  290;  United  States  v.  Joint 
Traffic  Association,  171  U.  S.,  505.  Individual 
boat  proprietors  may  establish  rules  and  rates  for 
the  conduct  of  their  separate  business,  but  the 
law  does  not  allow  them  to  form  a  combination, 
and,  by  mutual  agreement,  establish  joint  rules 
and  rates.  Hooker  v.  Vandewater,  4  Denio,  349; 
Stanton  v.  Allen,  6  Denio,  434.  One  grain  dealer 
is  perfectly  free  to  decide  for  himself  what  price 
he  will  offer  for  grain,  but  he  is  not  allowed 
to  enter  into  an  agreement  v/ith  the  other  grain 
dealers  of  his  town,  and  thereby  fix  the  price 
that  all  of  them  shall  offer.  Craft  v.  McConoughy, 
79    HI.,    346. 

A  single  brewer  may  fix  his  own  price  for 
the  beer  he  sells.  IN'evertheless  it  is  unlawful  for 
an  association  of  brevers  to  recrulate  the  sales  of 
its  members.  Nester  v.  The  Continental  Brewing 
Co.,  161  Pa.,  473.  "^^any  other  cases,  to  the 
same  effect  in  principle,  might  easily  be  cited 
were    their    citation    deemed    at    all    necessarv. 
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The  mere  fact  that  every  plumber  in  the  city 
of  Memphis  had  the  legal  right  originally  to  pur- 
chase supplies  and  materials  from  any  dealei*  or 
dealers  he  might  choose,  did  not  justify  the  asso- 
ciation in  the  passage  of  by-laws  requiring  its 
members  to  buy  from  that  class  of  dealers  it 
saw  fit  to  name.  The  two  things  are  not  the 
same,  but  antagonistic.  The  former  is  freedom, 
the    latter    restraint. 

Only  members  of  the  association  are  technical 
parties  to  these  by-laws,  and,  as  such,  subject  to 
the  punishment  of  expulsion  for  their  violation, 
nevertheless,  all  persons  engaged  in  plumbing  work 
in  the  city  of  Memphis  and  all  dealecs  in  plumb- 
ing material  and  supplies,  wherever  located,  who 
sell  to  them,  are  necessarily  affected  by  their 
natural  operation,  to  the  extent  and  in  the  man- 
ner already  indicated;  and  all  of  those  dealers 
who  agree  to  sell  to  members  of  the  association 
only,  by  that  agreement  and  its  observance.,  be- 
come parties  to  the  scheme  and  assume  the  same 
attitude  before  the  law  as  if  they  had  been  tech- 
nical parties  to  the  by-laws  and  agreed  to  observe 
them    in    the    first    instance. 

The  proof  in  the  record,  discloses  the  fact  that 
several  dealers  out  of  the  State  ratified  the  by- 
laws, so  far  as  relating  to  themselves,  and  re- 
peatedly refused  to  sell  material  and  supplies  to 
nonmembers  for  no  other  reason  than  that  doing 
so    would    be    a    violation    of    the    by-laws,    and    sub- 
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ject  them,  as  dealers,  to  a  'Tx)ycott''  by  the  asso- 
ciation. 

This  action  of  important  dealers  was  the  con- 
summation of  a  vital  part  of  the  complex  scheme; 
and  the  arrangement  so  accomplished,  as  the  nat- 
ural and  intended  result  of  th^  by-laws,  is  an 
illegal  restraint  on  trade,  a  combination  and  trust 
in  limited  form,  tending  to  stifle  competition  and 
to  create  a  monopoly  in  a  particular  line  and 
community. 

By-laws  with  such  capabilities,  import,  and  de- 
sign are  clearly  obnoxious  to  the  common  law, 
as  well  as  violative  of  our  statutes  C  Shannon's 
Code,  3185  and  6622),  which  forbid  and  declare 
unlawful,  null  and  void,  ^'all  trusts,  pools,  con- 
tracts, arrangements,  or  combinations,'^  or  comers, 
or  other  devices,  that  are  intended  to  destroy  or 
prevent,  or  that  have  a  tendency  to  destroy  or 
prevent  "full  and  free  competition  in  the  produc- 
tion, manufacture,  or  sale  of  any  article  of  legiti- 
mate traffic;"  or  that  "are  designed  or  tend  to 
fix,  regulate,  limit,"  reduce,  or  increase  the  price 
of  such  article,  or  to  create  a  monopoly  or  a 
comer  therein,  oi*  that  may  in  any  manner  "in- 
juriously affect  the  legitimate  trade  and  commerce 
of    the    coiuitry." 

Whether  these  by-laws  be  regarded  as  a  contract, 
an  arrangement,  a  combination,  or  a  trust,  one 
or  all,  and  we  think  thej-  partake  of  the  nature 
of    all    of    them,    there    can    be    no    reasonable    doubt 
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that  they  were  intended  and  are  well  calculated 
to  prevent  full  and  free  competition  in  the  pur- 
chase and  sale  of  articles  of .  legitimate  traffic,  to 
influence  the  prices  thereof,  and,  thereby,  to  in- 
juriously affect  trade  and  commerce  within  the 
territory    contemplAted. 

Finally,  all  the  by-laws  herein  considered,  that 
relating  to  competitive  bidding  for  work  and  the 
two  concerning  purchases  of  material  and  supplies, 
are  wholly  inoperative  and  void,  because  not  au- 
thorized   by    the    charter. 

The  action  of  a  non-profit  association,  like  that 
of  all  other  corporations,  must  be  limited  to  the 
powers  enumerat-ed  in  the  charter,  plus  those  nec- 
essarily implied  from  the  object  of  incorporation. 
Authority  to  adopt  by-laws  of  such  import  as 
these  is  not  expressed  in  the  plaintiff's  charter, 
nor  does  it  arise  by  implication.  Hence  it  does 
not    exist. 

The  object  of  the  association  was  recited  in  the 
preamble  of  its  charter,  and  restated  in  its  con- 
stitution in  substantially  the  same  language,  as 
follows : 

"Art.  11.  The  Association  is  organized  for  sani- 
tary, commercial,  and  social  purposes,  and  has  for 
its  special  objects  the  advancement  of  the  trade 
in  all  of  the  latest  discoveries  of  science  apper- 
taining to  sanitary  laws;  to  promote  and  combine 
the  intelligence  and  influence  of  members  for 
the     protection     of     the     trade     against     imposition, 
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injustice,  or  encroachments  upon  our  common  rights 
and  interests;  encouraging  inventions  and  improve- 
ments in  sanitary  appliances;  fostering  an  inter- 
change of  thought;  and  eliciting  and  communicat- 
ing  for  the  benefit  of  each  member, .  the  best 
talent  and  the  result  of  experience  and  ability  of 
all;  to  promote  amiable  relations  with  employes 
on  the  basis  of  mutual  interests  and  equitable 
justice  to  both  journeymen  and  master  plumbers; 
to    encourage    national    and    State    legislation    for    the 

« 

furtherance  of  the  interests  of  sanitary  laws,  and 
secure  for  the  members  of  the  trade  equitable 
treatment  in  their  dealings  with  manufacturers  and 
dealers    in    supplies." 

Nothing  is  here  found  from  which  to  imply 
authority  to  tax  competition  among  members,  or 
to  curtail  their  freedom  in  respect  of  desired  pur- 
chases. These  thoughts  are  not  even  remotely  sug- 
gested. No  more  ai'e  they  essential  elements  of 
the    object    expressed. 

It  is  well  to  observe,  in  conclusion,  that  if  the 
charter  were  so  construed  as  to  authorize  the 
adoption  of  by-laws  like  these,  the  charter  itself 
would,  by  that  construction  and  to  that  extent, 
be  brought  into  legal  condemnation  as  in  excess 
of  the  powers  contemplated  by  the  legitimate  act 
under  which  it  was  granted,  and  by  which  its 
efiicient    scope    must    be    measured. 

Reversed    and    dismissed. 
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•"8  iSj  (Jackson.     September    6,    1899.) 

1.  EviDBNCR.    Res  geitcB. 

Sudden  exclamations  and  outbursts  of  bystanders,  as  well  as  of 
participants,  are  parts  of  the  res  gestXB,  and  as  such  may  prop- 
erly be  brought  forward  in  CTidenee  whencTer  the  occurrence 
producing  them  is  undergoing  judicial  investigation.  Hence 
the  crying  and  alarm  of  plaintiff's  children,  at  the  time  of  his 
expulsion  from  a  street  car,  are  admissible  in  his  behalf  as  part 
of  the  res  gesUs^  in  his  suit  against  the  company  for  damages. 
{Post,  pp.  128,  129. ) 

Cases  cited  and  approved:  69  N.  Y.,  158  (S.  C,  25  Am.  Rep.,  163); 
16  IlL,  658  (S.  C,  63  Am.  Dec,  334);  14  L.  R.  A.,  613. 

2.  Chabgb  of  Coubt.     Giving  abstractions. 

The  giving  of  mere  legal  abstractions  In  charge  to  the  jury, 
though  a  reprehensible  practice,  is  not  reversible  errof,  unless 
it  appears  probable  that  the  jury  were  thereby  misled,  to  the 
prejudice  of  the  party  complaining.    (Post,  pp.  130,  131.) 

3.  Stbbbt  Railboads.    Rights  of  passenger  wrongfully  expelled 

If  a  passenger  on  a  street  car,  who  has  paid  full  fare  and  com- 
plied with  all  other  reasonable  and  valid  conditions  to  entitle 
him  to  passage,  is  expelled  by  the  conductor  on  account  of  a 
defect  in  his  ticket  or  transfer  check,  imputable  not  to  any 
fault  of  the  passenger,  but  solely  to  the  fault  and  negligence 
of  the  company's  agent  who  issued  it,  he  can  maintain  an 
action  for  damages  for  such  expulsion,  and  cannot  be  re- 
quired to  pay  a  second  fare  and  seek  redress  by  action  for 
breach  of  contract  or  for  negligence  of  the  agent  who  issued 

•  the  ticket.     (Post,  pp.  131-133.) 

Cases  cited  and  approved:  143  U.  S.,  60-75;  166  Pa.  St.,  4  (S.  C,  8 
Am.  Neg.  Cas.,  617);  95  Iowa,  98  (S.  C,  29  L.  R.  A.,  173);  70  Fed. 
Rep.,  565;  4  Am.  Neg.  Cas.  (Ark.);  1;  79  Ga.,  358  (S.  C,  8  Am. 
Neg.  Cas.,  135);  77  Ga.,  673;  63  Me.,  298  (S.  C,  8  Am.  Neg.  Cas., 
340);  125  Ind.,  229;  64  Mich.,  634;  137  Mass.,  293. 

Cited  and  disapproved:  52  Fed.  Rep...  197;  37  Mich.,  342;  53  Mich., 
118  (S.  C,  8  Am.  Neg.  Cas.,  430);  34  W.  Va.,  65  (S.  C,  8  Am.  Neg. 
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Gas.,  M2);  54  Wis.,  234  (8.  C,  8  Am.  Ne?.  Gas.,  078);  4  A.  A;  B. 
R.  Gas.  (N.  S.),  515;  135  Mass.,  407. 

4.  Samk.    Ticket  and  contract. 

The  actual  contract,  not  the  ticket,  controls  the  rights  and 
duties  of  carrier  and  passenger.  The  ticket  is  but  evidence  of 
the  contract.  It  is  the  act  of  the  carrier  over  which  the  pas- 
senger has  no  control.  The  carrier  is  alone  responsible  for 
mistakes  therein  and  their  consequences.  The  passenger  has 
the  right  to  presume  and  rely  upon  the  ticket  as  correctly 
expressing  the  contract.    (PoiU  PP'  ^32,  133.) 

5.  Sams.    Same. 

A  ticket  may  be  regarded  as  the  carrier's  written  direction  by 
one  agent  to  another  agent  concerning  the  particular  trans- 
portation. In  such  case  the  act  of  each  agent  is  the  act  of  the 
common  principal.  The  carrier^s  negligence  through  one 
agent  in  issuing  the  ticket  can  afford  no  excuse  or  justifica- 
tion for  his  wrongful  act,  through  another  agent,  in  expelling 
a  rightful  passenger.  The  carrier  cannot  create  or  acquire  a 
right  by  doing  two  negligent  or  wrongful  acts  through  two 
agents.     (Poety  pp.  133,  134.) 

6.  Same.    Same. 

The  undoubted  right  of  a  carrier  to  require  passengers  to  pro- 
cure and  present  tickets  does  not  imply  the  right  to  expel  pas- 
sengers because  the  tickets  they  offer  chance  to  be  defective 
or  void  without  their  fault.  **  Before  the  rule  of  expulsion 
for  want  of  proper  tickets  can  be  made  absolute  and  universal 
in  its  application,  the  carriers  must  discharge  the  reciprocal 
duty  of  absolute  and  universal  accuracy  in  the  issuance  of 
tickets."  To  justify  expulsion  of  passengers  on  account  of  de- 
fective tickets,  made.so  by  the  carrier's  fault,  is  to  visit  upon 
the  innocent  passenger  the  consequences  of  the  carrier's  neg- 
ligence.    {Post,  pp.  134,  135.) 

Gases  cited  distinguished:  Railroad  v.  Fleming,  14  Lea,  146;  Rail- 
road V.  Benson,  85  Tenn.,  627;  Railroad  v.  Turner,  100  Tenn., 
224. 

7.  Samk.    Carrier^a  coTwenience  will  not  Justify  disregard  of  pctsserV' 

ger's  rights. 

**  It  is  no  answer  to  the  legal  right  of  the  bona  fide  passenger  to 
say  that  the  carrier's  general  interest  is  better  subserved  by 
his  expulsion  than  by  his  carriage,  by  the  violation  of  his  con- 
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tract  than  by  its  observance.  His  right  is  not  to  be  affected 
by  the  mistakes  of  ticket  agfents  or  the  attempted  frauds  of 
impostors;  these  are  to  be  met,  if  met  at  all,  otherwise  than 
through  a  rule  that  excludes  innocent  as  well  as  fraudulent 
passengers.  It  is  not  allowable  to  punish  the  innocent  with 
the  guilty,  to  prevent  the  escape  of  the  guilty.''    (Postt  p.  136,} 

8.  Same.     Conditions  indorsed  on  ticket  unreCuoTuible  and  voici,  when, 

A  condition  indorsed  upon  the  transfer  check  of  a  street  rail- 
way company  is  unreasonable  and  void  which  requires  the 
passenger  to  examine  the  **date,  time,  and  direction"  indi- 
cated by  the  conductor's  punch,  and  to  see  that  the  same  are 
correct.  The  passenger  has  the  right  to  assume  correct  action 
on  the  part  of  the  company's  agents.    {Postj  pp.  140-142.) 

9.  Samb.    Same, 

A  condition  indorsed  upon  the  transfer  check  of  a  street  rail- 
way company  is  unreasonable  and  void  which  requires  the 
passenger,  in  the  event  of  controversy  with  the  conductor 
about  the  check  and  its  refusal,  to  pay  another  regular  fare 
**and  apply  at  the  office  of  the  company  for  refund  of  same 
within  three  days."  This  condition  places  the  entire  burden 
of  the  company's  negligence  upon  the  innocent  passenger. 
{P09t,  pp.  14!i,  143,) 
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Appeal    in    error    from    Circuit    Court    of    Shelby 
County.     L.    H.    Estes,    J. 

Gantt    &    Patterson    for    O'Kourke. 

TxjELEY    &    Wbight    and    E.     E.     Weight    for 
Railway    Co. 

Caldwelt.,    J.     Hugh    O'Rourke    brought    this    ac- 
tion   against    the    Citizens'  Street    Railway    Company 
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to  recover  damages  for  an  alleged  wrongful  and 
iuila\^dfi3l  expulsion  from  one  of  its  cars.  The 
jury  returned  a  verdict  against  him,  and  upon 
that  verdict  a  judgment  of  dismissal  was  entered 
bv    direction    of    the     Court. 

Having  appealed  in  error,  O'Rourke  seeks  a 
reversal,  remand,  and  nev»^  trial  for  several  reasons 
assigned. 

Shortly  after  2  o'clock  in  the  afternoon  of 
March  7,  1897,  the  plaintiff,  with  his  wife  and 
three  small  children,  embarked  upon  a  Beale  and 
Lane  avenue  car  of  the  defendant  in  the  city  of 
Memphis,  and,  after  paying  proper  fares,  requested 
and  received  from  the  conductor  in  charge  the  re- 
quisite number  of  tickets  of  transfer  to  a  north- 
bound Main  street  car  of  the  same  company.  At 
the  proper  place  for  the  contemplated  transfer  the 
plaintiff,  his  wife  and  children,  disembarked  from 
the  first  car  mentioned,  and  promptly  took  passage 
upon  the  other  one.  The  conductor  of  the  latter 
car,  after  examinine  the  transfer  tickets  tendered 
by  the  plaintiff,  said  to  him:  "You  were  a  long 
time  waiting  for  this  car."  Plaintiff  replied: 
"We  ain't  waited  two  minutes.  We  just  got  off 
that  Beale  and  Lane  avenue  car,  going  south." 
Continuing  the  dialogue,  the  conductor  said:  "Well, 
you  will  have  to  get  off  or  pay  your  fare;"  and 
the  plaintiff  remarked:  "I  won't  do  either;  I  won't 
get  off  or  pay  my  fare.  I  have  paid  my  fare 
once,    and    that    is,    I    think,    sufficient    to    ride    on." 
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The  conductor  then  caused  the  car  to  be  stopped, 
took  the  plaintiff  by  the  anu  and  ejected  him 
and    his    family    from    the    car. 

The  witnesses  were  not  harmonious  in  their 
several  versions  of  the  conductor's  manner  and  ac- 
tions in  effecting  tlie  expulsion.  The  plaintiff  tes- 
tified that  the  conductor  was  harsh  and  severe, 
and  that  he  "jerked"  the  plaintiff's  arm  so 
roughly  as  to  make  it  "sore  for  several  days." 
The  conductor  testified  that  he  was  respectful  and 
used  no  more  force  than  was  necessary.  In.  the 
course  of  his  testimony  the  plaintiff  said  there 
w^s  some  confusion  on  the  car,  that  his  little 
girl  and  his  little  boy  were  both  crying,  and 
that  he  "thought  the  little  girl  would  go  into 
spasms."  The  trial  Court  excluded  the  statement 
about  the  manifestations  of  the  children,  saying 
that  the  fact  of  "their  excitement  cannot  be 
taken." 

In  this  ruling  His  Honor  was  in  error.  The 
excluded  testimony  was  competent,  and  should  have 
been  considered.  It  related  to  a  fact  which  formed 
a  part  of  the  res  gestae,  and  which,  in  the 
minds  of  the  jury,  might  have  shed  some  light 
on  the  important  issue  as  to  the  real  demeanor 
of  the  conductor  towards  the  plaintiff.  The  spon- 
taneous manifestations  of  the  children  were  just 
so  much  of  the  transaction  itself,  and  cannot  be 
separated  from  it.  Proof  of  them  is  essential  to 
a    true    and    complete    history    of    the    thing    done. 
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Sudden  exclamations  and  outbursts  of  bystanders, 
as  well  as  of  participants,  are  parts  of  the  res 
gestae,  and  as  such  may  properly  be  brought  for- 
ward in  evidence  whenever  tlie  c>ccurrence  produc- 
ing them  is  undergoing  judicial  investigation. 
Twomley  v.  Railroad,  69  N.  Y,.  158  (S.  C,  25 
Am.  E.,  163);  Railroad  v.  Fay,  16  111.,  558  (S. 
C,  63  Am.  D.,  324);  Kleiber  v.  Railroad,  14 
L.    R    A.,    613. 

The  plaintiff's  contention  is  that  the  cries  of 
his  children  at  the  very  moment  tend  to  corrob- 
orate his  theory  of  violent  expulsion.  Undoubtedly 
the  children  were  excited  and  alarmed  bv  what 
they  saw  and  heard;  but  whether  gentle  expulsion 
of  their  fattier  would  have  produced  that  result, 
with  children  so  vouns;,  as  readilv  as  violent  ex- 
pulsion,  this  Court  does  not  decide.  I'hat  •  is  a 
matter    for    the    consideration    of    the    jurj'. 

The  expulsion,  whether  violent  or  otherwise,  re- 
sulted primarily  from  a  mistake  of  the  first  con- 
ductor in  punching  the  transfer  tickets  so  as  to 
indicate  their  issuance  at  1 :40  p.m.,  when,  as  a 
matter  of  fact,  thev  were  issued  nearlv  an  hour 
later.  The  second  conductor,  judging  the  tickets 
by  the  punch  mai-ks,  assumed,  over  the  statement 
of  the  plaintiff  to  the  contrary,  that  he  had 
violated  the  mle  of  the  company  requiring  all 
transfer  passengers  to  take  the  first  connecting 
car,    and    upon    that    assumption    treated    the    tickets 

as    expired,    and,    under    anotlier    rule    of    the    com- 
19  p— 9 
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pany,  expelled  the  plaintiff  when  he  refused  to 
pay    additional    fare. 

In  his  charge  to  the  jury  the  trial  Jndge  said: 
"A  person  may  lose  his  right  to  continue  his 
journey  as  a  pa.^senger  upon  a  car  under  the 
following    circumstances : 

"1.  When  he  acts  in  such  a  way  as  to 
endanger  the  peace  and  comfort  of  the  other 
passengers,  he  has  no  right  to  continue  his  jour^ 
ney    upon    the    car. 

^^2.  When  he  presents  to  the  conductor,  as 
an  evidence  of  his  right  to  ride,  a  ticket  or 
transfer  check  which  shows  upon  its  face  that  he 
has  no  such  right,  then  he  cannot  continue  his 
journey    upon    such    ticket. 

•'3.  'VMien  the  conductor,  who  declined  to  ac- 
cept 'the  ticket  or  transfer,  gave  such  explana- 
tion of  the  defect  in  the  ticket  or  transfer  as 
would  have  satisfied  any  ordinarily  reasonable  per- 
son tliat  the  conductor  was  justified  in  refusing 
to    take    it.    then    he    cannot    continue    his    ride." 

Though  entirely  sound  in  law,  the  first  of 
these  three  propositions  is  wholly  inapplicable  in 
the  present  case,  there  being  no  evidence  tending, 
in  the  slightest  degree,  to  show  that  the  plaintiff 
was  guilty  of  conduct  calculated  to  "endanger  the 
peace  and  comfort  of  other  passengers.''  Legal  ab- 
stractions in  a  charge  are  not  always  hurtful, 
and;  unless  it  appears  that  they  may  have  been 
so,     the    giving    of    them,     while    never    to    be     ap- 
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proved,  is  not  reversible  error.  In  this  instance 
it  is  not  improbable  that  the  jury  was  misled 
into  the  belief  that  the  Court  thought  there  was 
evidence  on  this  particular  point,  and  expected  its 
consideration  in  the  making  up  of  the  verdict; 
hence,  the  irrelevant  instruction  may  have  been  in 
some  degree  prejudicial  to  the  plaintiff,  and  its 
inclusion  in  the  charge  is  therefore  noted  as  one 
ground    of    reversal. 

The  second  proposition  is  one  about  which  the 
authorities  are  in  irreconcilable  conflict.  Manv  of 
them,  like  the  charge  of  the  learned  trial  Judge, 
treat  the  face  of  the  ticket  as  the  sole  criterion 
of  the  holder's  right  of  passage,  justify  his  ejec- 
tion in  case  of  defective  ticket  and  refusal  to 
pay  fare,  -  and  allow  him,  as  his  only  remedy 
therefor,  an  action  of  damages  for  the  negligent 
mistake  of  the  agent,  or  for  breach  of  contract, 
and  not  for  expulsion  (notably  Pouilin  v.  Oanor 
dian  Pac.  R.  Co..  62  Fed.  Rep.,  197;  Frederick 
V.  Marquette,  etc,  B.  B.  Co.,  37  Mich.,  342;  Huf" 
ford  V.  Grand  Bajnds  &  Ind.  By.  Co.,  58  Mich., 
118  (S.  C,  8  Am.  Neg.  Cases,  480);  McKay  y. 
Ohi-o  River  R.  B.  Co.,  34  W.  Va.,  65  (S.  C, 
8  Am.  Neg.  Cases,  662) ;  Yorton  v.  Milwaukee, 
L.  8.  &  W.  By.  Co.,  54  Wis.,  284  (S.  0.,  8 
Am.  Neg.  Oases,  678);  'We^em  Md.  B.  B.  Co. 
V.  StockdaU,  4  A.  &  K  B.  B.  Oases,  K  S., 
515;  Bradshaw  v.  B.  B.,  135  Mass.,  407;  4 
Elliott    on    Bailroads,    Sec.    1594),    while    others,    on 
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the  contrary,  deny  the  ticket  such  conclusive  force 
and  dignity,  and  rule  that  the  passenger  has  the 
right  to  rely  upon  the  acts  and  statements  of  the 
ticket  agent  or  conductor,  and  that,  if  he  be 
expelled  on  account  of  a  defective  ticket  when  he 
has  acted  in  good  faith  and  is  without  fault,  the 
carrier  is  liable  in  damages  for  such  expulsion. 
New  York,  Lake  Erie  £  Western  Railroad  Go.,  v. 
Winter's  Admr.,  143  IJ.  S.,  60-75;  Laird  v. 
Pittsburg  TracHon  Co,,  166  Pa.  St,  4  (S.  C,  8 
Am.  Neg.  Cases,  617);  Ellsworth  v.  C  B.  &  Q. 
By.  Co.,  96  Iowa,  98  (S.  C,  8  Am.  Neg.  Oases, 
252.  and  29  L.  R  A.,  173);  Northern  Pac.  B. 
Co.  V.  Pauson,  70  Fed.  Rep.,  585;  Hot  Springs 
By.  Co.  V.  Deloney  (Ark.),  4  Am.  Neg.  Rep., 
1;  Head  v.  B/iilway  Co.,  79  Ga.,  368;  (S.  C, 
8  Am.  Neg.  Cases,  135) ;  Georgia  B.  &  B.  Co.  v. 
Olds,  77  Ga.,  673;  Bumham  v.  0.  T.  By.  Co., 
63  Me.,  298  (S.  C,  8  Am.  Neg.  Cases,  340); 
Pennsylvania  Co.  v.  Bray,  125  Ind.,  229:  Hafford 
V.  Grand  Bapids  &  Ind.  By.  Co.,  64  Mich.,  684, 
same  case  decided  otherwise  on  former  appeal  and 
reported  in  53  Mich.,  118;  Murdock  v.  B.  B. 
Co.,    137    Mass.,    293,    and    other    cases. 

We  concur  in  the  latter  view,  and  hold  tJiat 
a  person  who  makes  a  valid  contract  is  entitled 
to  passage  according  to  its  terms,  though  the  face 
of  the  ticket  furnished  him  mav  not  in  anv  true 
sense  express  the  contract.  It  is  the  contract  and 
not    the    ticket    that    gives    the    right    to    transporta- 
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tion.  The  ticket  is  but  an  evidence  of  the  con- 
tract, made  out  and  furnished  bv  the  carrier; 
and  if  it  fail  to  disclose  the  true  contract,  the 
fault  is  with  the  carrier,  and  it  is  responsible 
for    the    natural    consequences    of    the    variance. 

The  passenger  is  not  required  in  law,  nor  al- 
lowed in  fact,  to  print  or  write  or  stamp  the 
ticket.  The  carrier  alone  has  that  right,  and  the 
passenger  is  authorized  to  believe  and  presume  that 
it  will  be  properly  exercised,  and  that  the  ticket, 
when  delivered,  is  a  faithful  expression  of  the 
contract    as    made. 

The  ticket,  whether  for  transfer,  as  in  the 
present  case,  or  for  original  passage,  may  well  be 
called  the  carrier's  written  direction  by  one  agent 
to  another  agent  concerning  the  particiilar  trans- 
portation in  hand;  and  if  the  direction  be  con- 
trary to  the  contract,  and  expiilsion  follow  as  a 
consequence,  the  carrier  must  be  answerable  for 
all  proximate  damages  ensuing  therefrom,  just  as 
any  other  principal  is  liable  for  the  injurious  re- 
sult   of    misdirection    to    his    agent. 

In  our  opinion  the  legal  result,  in  such  a  case, 
cannot  be  influenced  by  the  fact  that  the  carrier 
has  conducted  the  transaction  through  two  agents 
instead    of    one,    for    the    combined    acts    of    the    t\vo 

0 

agents  constitute  but  one  continuous  act  of  the 
carrier.  Each  agent  is  the  alter  ego  of  the  car- 
rier. The  issuance  of  the  void  ticket  is  the  fault 
of    the    first    agen.t,    the    expiilsion    is    the    fault    of 
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the  second  agent,  and  both  faults  are  those  of 
the  principal,  which  stands  before  the  Court  as 
if  it  had  made  the  contract,  issued  the  ticket 
and  expelled  the  passenger  through  one  and  the 
same    agent. 

Beyond  question,  carriers  have  the  legal  right 
to  require  passengers  to  procure  and  present  tick- 
ets, but  that  does  not  imply  that  passengers  who 
have  done  their  part  in  the  matter,  may  be  right- 
fully expelled  from  the  car  because  the  tickets 
they  oflfer  chance  to  be  defective,  or  void.  Before 
the  rule  of  expulsion  for  want  of  proper  tickets 
can  be  made  absolute  and  universal  in  its  appli- 
cation, the  carriers  must  discharge  the  reciprocal 
duty  of  absolute  and  universal  accuracy  in  the 
issuance  of  the  tickets.  The  latter  would  be  im- 
possible, the  former  harsh  and  unreasonable.  To 
require  a  passenger,  who  has  made  a  valid  con- 
tract for  trasportation  and  paid  the  requisite  fare, 
as  did  the  plaintiff,  to  retire  from  the  car  and 
suspend  his  journey  because  of  an  original  defect 
in  the  ticket  furnished  him  by  the  company's 
agent,  is  to  visit  the  wi'ong  of  the  offender  upon 
the  offended;  it  is  to  make  the  rightful  passen- 
ger suffer  for  the  fault  of  the  carrier,  and  that, 
too,  in  the  latter's  interest.  This  Court  will  not 
yield  its  assent  to  a  result  so  unjust  and  op- 
pressive. 

The  plaintiff  had  a  right  to  believe  the  transfer 
ticket    all    that    it    should    be.    With    it    he    diligently 
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sought  and  promptly  entered  the  first  transfer  car, 
and,  upon  being  challenged  hy  the  conductor  of 
that  car  as  too  late  to  use  the  ticket,  he  made 
a  fair  and  reasonable  statement,  showing  that  he 
had  just  left  the  first  car  and  that  the  first 
conductor  must  have  wronrfv  indicated  the  hour 
of  issuance  on  the  face  of  the  ticket.  On  that 
statement  the  plaintiff  should  have  been  allowed 
to  pursue  his  journey  to  its  end.  He  owed  the 
company  no  other  duty,  and  his  expulsion  under 
such  circiunstances  was  a  tortious  breach  of  the 
contract,  for  which  he  became  entitled  to  recover 
all  approximately  resulting  damages,  including  those 
for  hiuniliation  and  mortification,  if  such  were  in 
fact    sustained. 

It  may  be  true,  as  suggested  in  some  of  the 
authorities  {Fredenck  v.  Marquette,  etc.,  R,  Co., 
87  Mich.,  842;  Potdin  v.  Can.  &  Pac.  B.  Co., 
52  Fed.  Rep.,  197;  4  Elliott  on  Railroads,  Sec. 
1594),  that  the  carrier  can  dispatch  its  business 
more  conveniently  and  expeditiously,  and  can  avoid 
losses  through  fraud  and  imposition  more  readily, 
by  treating  the  ticket  as  conclusive  evidence  of 
the  passenger's  right  to  be  carried,  than  by  tak- 
ing and  adopting  his  ex  pa  He  statement  of  the 
real  contract,  when  claimed  to  be  different  from 
the  ticket;  yet  such  ends,  desirable  as  they  may 
be  and  are,  afford  no  legal  sanction  for  the  ex- 
pulsion of  a  passenger  who  is  without  fault  and 
whose      ticket      fails      alone      through      the      mistake 
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or  negligence  of  the  carrier's  agent,  nor  does 
their  desirability  render  the  expulsion  of  such  per- 
son any  less  a  tortious  breach  of  the  contract 
Every  expulsion  of  a  rightful  passenger  is  wrong- 
ful. 

It  is  no  answer  to  the  legal  right  of  the 
bona  fide  passenger  to  say  that  the  carrier's  gen- 
eral interest  is  better  subserved  by  his  expulsion 
than  by  his  carriage,  by  the  violation  of  his  con- 
tract than  by  its  observance.  His  right  is  not 
to  be  affected  by  the  mistakes  of  ticket  agents, 
or  the  attempted  frauds  of  imposters;  these  are 
to  be  met,  if  met  at  all^  otherwise  than  through 
a  rule  that  excludes  innocent  as  well  as  fraudu- 
lent  passengers.  It  is  not  allowable  to  puni^  the 
innocent  with  the  guilty,  to  prevent  the  escape  of 
the    guilty. 

A  ticket  agent,  on  selling  ticket  to  proposed 
passenger,  referred  him  to  conductor  for  privil^^ 
of  stop-over  at  int-ermediat^  station;  conductor  au- 
thorized stop-over,  but  instead  of  issuing  stop-over 
check  only  punched  passenger's  regular  ticket,  tell- 
ing him  that  would  be  sufficient;  second  conductor, 
following  rule  of  company,  refused  to  recognize 
the  pimched  ticket,  and  expelled  passenger  when 
he  refused  to  pay  fare;  a  judgment  in  favor  of 
the  plaintiff  for  $10,000  was  affirmed  upon  the 
ground  that  the  expulsion  was  unlawful,  the  Court 
saying:  "The  reason  of  such  rule  is  to  be  found 
in    the    principle    that    where    a    party    does    all    that 
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he  is  required  to  do,  under  the  terms  of  contract 
into  which  he  has  entered,  and  is  only  prevented 
from  reaping  the  benefit  of  snch  contract  by  the 
fault  or  wrongful  act  of  the  other  party  to  it, 
the  law  gives  him  a  remedy  against  the  other 
party  for  such  breach  of  contract."  New  York, 
Lake  Erie  &  Western,  BaUroad  Go.  v.  Wintei^s 
Adm'r,    143    U.    S.,    60-73. 

A  street  car  conductor  issued  transfer  ticket, 
punched  at  two  time  marks,  7:30  a.m.  and  9 
A.M.^  the  conductor  of  car  to  which  transfer  was 
made  refused  to  accept  ticket,  on  ground  that  it 
was  two  hours  old,  and  ejected  passenger  on  his 
refusal  to  pay  fare,  although  informed  that  the 
ticket  was  issued  at  nine  o'clock,  just  lief  ore  pas- 
senger got  on  car.  Held,  that  the  company  was 
liable  in  damages  for  an  unlawful  ejection,  the 
company,  and  not  the  passenger,  being  responsible 
for  the  defective  or  doubtful  character  of  the 
ticket.  Laird  v.  Fiitsburg  Traction  Company,  166 
Pa.    St.,    4    (S.    C,    8    Am.    Neg.    Cases,    617). 

By  mistake  a  ticket  agent  sold  a  ti(*ket  dated 
back  three  days:  the  passenger  presented  it  on 
the  day  purchased,  but  was  expelled  by  the  con- 
ductor because  the  ticket  was  antedated  and  holder 
refused  to  pay  train  fare;  company  held  liable 
for  wrongful  ejection,  the  Court  saying  the  va- 
lidity of  the  ticket  depended  upon  the  actual  time 
of    sale,    aiid    not    upon     its    date.      Ellsworth    v.  C. 
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B.  <Sk  Q.  By.  Co.,  95  Iowa,  98  (S.  C,  8  Am. 
Neg.    Ci^seS;    252). 

The  holder  handed  rettim  coupon  to  proper 
agent  to  be  staniped,  at  same  time  calling  for 
sleeping  car  ticket;  the  agent  returned  coupon 
folded  with  sleeping  car  ticket,  and  holder  put 
them  in  his  pocket  without  examination.  When 
presented  on  train  it  was  discovered  that  agent 
had  not  in  fact  stamped  coupon,  and  for  that 
reason  the  conductor  refused  to  accept  it,  and 
expelled  holder  upon  his  refusal  to  pay  fare. 
Held,  that  the  holder,  having  done  his  part,  was 
a  legal  passenger,  and  that  the  railway  company 
was  liable  in  damages  for  his  expulsion.  Norlhem 
Pac.    B.    Co.    V.    Fauson,    70    Fed.    K.,    585. 

An  agent  sold  a  canceled  ticket  and  delivered 
it  as  a  good  one;  the  conductor  refused  it,  and 
the  passenger  paid  the  fare  a  second  time  to 
prevent  ejection.  He  sued  for  damages,  and  the 
Case  was  twice  before  the  Supreme  Court  of  Mich- 
igan. On  the  first  appeal  the  Court  said  that 
"as  between  the  conductor  and  the  passenger,  the 
ticket  must  be  the  conclusive  evidence  of  the  ex- 
tent of  the  passenger's  right  to  travel"  {Hufford 
V.  Orand  Bapids  &  Ind.  By.  Co.,  58  Mich., 
118),  and  on  the  second  appeal  the  Court,  among 
other  language,  used  the  following:  ^^Vhen  the 
plaintiff  told  the  conductor  on  the  train  that  he 
had  paid  his  fare,  and  stated  the  amount  he  had 
paid    to    the    agent    who    gave    him    the    ticket    he 
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presented,  and  told  him  it  was  good,  it  was  tho 
duty  of  the  conductor  to  accept  the  statement  of 
the  plaintiff  until  he  found  out  it  was  not  true, 
no  matter  what  the  ticket  contained  in  words, 
figures,  or  other  marks."  Hufford  v.  Grand  Rap- 
ids   £    Ind.    Ey.    Co.,    U    Mich.,    634. 

In  concluding  this  part  of  this  opinion,  it 
should  be  remarked  that  our  own  cases  of  Rail- 
road V.  Fleming,  14  Lea,  146;  Railroad  v.  Ben- 
8onj  85  Tenn.,  637,  and  Railroad  v.  Turner,  100 
Tenn.,  224,  are  not  in  ^  fact,  and  are  not  claimed 
to  be,  in  point  on  the  principle  issue  in  the 
present  case.  The  most  that  was  decided  in  the 
first  and  second  of  them,  in  reference  to  a  rail- 
way ticket,  was  that  persons  desiring  to  travel 
upon  railway  trains  must  procure  and  present 
tickets,  when  required  by  a  rule  of  the  company; 
and  the  last  one  dealt  with  a  different  branch  of. 
the    ticket    question,    that    of    notice. 

The  meaning  of  the  third  proposition  in  that 
part  of  the  charge  heretofore  quoted  is  somewhat 
obscure;  yet,  its  effect  seems  to  be  that  a  pas- 
senger "cannot  continue  his  ride*'  on  a  transfer 
ticket  when  the  conductor  points  out  such  defect 
in  it  as  justifies  the  conductor,  under  the  rules 
of  the  company,  "in  refusing  to  take  it."  Tlio 
instruction  thus  interpreted  is  erroneous,  in  that 
it  impliedly  repeats  the  proposition  that  the  ticket 
is  the  sole  criterion  of  the  holder's  right  to  pas- 
sage,    and     also     in     that     it     attaches     unwarranted 
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importance  to  the  explanation  of  the  conductor. 
'No  explanation  the  conductor  might  make  could 
affect  the  plaintiff's  legal  right  as  a  paesenger. 
That  right  depended  upon  the  contract  and  not 
upon  the  face  of  the  ticket,  and  it  was  incum- 
bent on  the  conductor  to  heed  the  'plaintiff's  ex- 
planation and  ol>serve  the  contract,  rather  tTian 
upon  the  plaintiff  to  accept  the  conductor's  ex- 
planation as  fatal  and  abandon  his  contract.  The 
disclosure  of  the  fault  of  one  agent  by  another 
agent  could  not  alisolve  their  principal  from  the  ob- 
ligation of  the  contract,  and  render  the  plaintiff  a 
trespasser.  Such  a  result  cannot  be  justified  in 
law,    whatever    the    rule    of    the    company    may    be. 

On  the  face  of  the  transfer  check  were  printed 
the    following    words : 

"Transfer. — Passenger    in    accepting    this    transfer 

agrees    to    read    and    be    governed    by    the    conditions 

on    the    back    hereof,    subject    to    the    rules    of    the 

company. 

"G.    F.    JojTEs,   V.    P.    &   G.    M." 

The  Court  instructed  the  jury  that  this  re- 
quirement and  all  of  the  conditions  on  the  back 
were  reasonable,  and  that  plaintiff  was  bound  to 
comply    Avith    them. 

In  this  instruction  the  Court  erred  in  at  least 
two  respects.  Among  the  conditions  printed  on 
the  back  of  the  transfer  check  was  one  in  this 
language:  "Part  of  the  conditions  upon  which  this 
transfer    is    given    and    accepted    are    that    the    pas- 
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senger  examines  date,  time,  and  direction,  and  sees 
that  the  &ame  are  correct,  and  complies  with  all 
its    conditions.'' 

This  condition  is  unreasonable,  because  no  pas- 
senger can  be  bound  to  verify  the  act  of  the 
conductor  in  issuing  a  transfer  check;  and  also 
because  no  inexperienced  passenger,  however  in- 
telligent, could,  in  the  time  at  his  command  on 
so  brief  a  trip,  ^^examine  date,  time,  and  direc- 
tion" indicated  by  the  punch  marks,  and,  without 
an  explanation,  see  ^'that  the  same  are  correct." 
There  is  no  little  complication  about  these  three 
items  on  the  face  of  a  transfer  check,  and  es- 
pecially about  the  manner  of  indicating  the  "time'* 
of  issuance.  The  plaintiff  made  no  examination 
on  receiving  his  check  from  the  first  conductor, 
and  could  scarcely  nnderstand  the  meaning  of  the 
punch  marks  when  explained  by  the  conductor  who 
excelled  him.  The  complexity  of  the  checks,  and 
the  unreasonableness  of  the  rule  requiring  a  pas- 
senger to  verify  its  correctness  when  issued,*  could 
hardly  be  better  illustrated  than  by  a  statement 
from  this  record  that  the  learned  trial  Judge 
himself,  with  one  of  the  very  checks  here  in- 
volved before  \him,  was  not  able  to  understand  its 
meaning    without    a    minute    explanation. 

At  the  trial  the  Court,  for  its  own  informa- 
tion on  the  subject,  propounded  certain  interroga- 
tories to  one  of  the  officers  of  the  defendant 
about    the    meaning    of    one    of    these    checks.      Those 
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questions    and    the    answers    thereto    are    as    follows: 

"The  Court.  I  wanted  to  ask  you  how  would 
anybody  know  what  these  figures  over  there  on 
the  right  end  stand  for  ?  What  is  there  to  in- 
dicate the  hours  and  minutes  outside  of  just  the 
figures    themselves  ? 

"-4.  Well,  I  don't  know  how  I  could  explain 
that,    eTudge. 

"The  Cmirt.  What  are  those  figures  all  over 
the    right    hand    end    of    the    ticket? 

"A.  The  black  figures  are  the  hours  and  the 
little  figures  indicate  10,  20,  30,  40,  and  60 
minutes. 

"The    Court.     I    don't    catch    it    exactly. 

"Witness.  Well,  here  the  figure  is  one  o'clock, 
and  if  the  '4'  is  punched  it  would  be  1:40, 
and    if    the    '2'    is    punched    it    would    be    1:20. 

"The  Court.  Oh,  yes,  I  didn't  catch  it;  I 
didn't  understand  the  thing.  It  would  be  1*:20 
if  the  2-  is  punched,  and  if  the  3  is  punched 
1:30,  and  if  the  4  is  punched  1:40,  and  if  the 
5    is    punched    1 :50  ? 

"/I.  Yes,  sir;  same  transfer  that  is  used  all 
over    the    coimtry." 

It  cannot  be  fair  or  just  or  reasonable  to  re- 
quire passengers,  in  the  hurry  of  rapid  street  car 
travel,  to  decipher  at  their  peril  a  check  whose 
meaning  so  intelligent  a  Judge  cannot  ascertain 
by    careful    and    deliberate    inspection. 

Another     condition     on     the     back     of     the     check 
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was  expressed  thus:  "In  accepting  this  transfer, 
passenger  agrees  that  in  case  of  controversy  with 
conductor  about  this  ticket  and  its  refusal,  to  pay 
the  regular  fare  charged,  and  apply  at  the  office 
of  the  company  for  refund  of  same  within  three 
days." 

This  condition  is  unreasonable,  in  that  it  makes 
the  conductor,  for  the  time,  the  sole  judge  of 
the  sufficiency  of  the  ticlcet,  and  requires  the  pas- 
senger to  pay  additional  fare  though  his  ticket 
may  be  refused  without  sufficient  cause;  and 
further,  in  that  it  requires  the  wronged  passenger, 
who  so  pays,  to  apply  for  refund  at  the  office 
of  the  company,  which  must  be  remote  from  the 
houses  and  business  places  of  most  passengers,  and 
then  limits  the  amount  to  be  received  by  such 
person  to  that  wrongfully  exacted.  It  puts  all  of 
the  burden  of  the  "controversy"  upon  the  wronged 
passenger,  and  none  upon  the  wrongdoing  com- 
pany, and  thereby  makes  the  just  suffer  for  the 
unjust 

Reverse    and    remand. 
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Katzenberger    17.    Lkedom    &    Co. 

(Jackson.      April     15,     1S99.) 

1.  Sales.    Seller's  right  to  reclaim  property  by  reason  of  huyer^s 
fravd. 

The  seller  of  goods  may  reclaim  them  from  an  insolvent  buyer  or 
his  assignee  for  creditors,  where  the  buyer  obtained  them  with 
the  fraudulent  intent  not  to  pay  for  them,  and  this  fraudulent 
intent  may  be  deduced  from  the  circumstances  surrounding  the 
transaction.     (Poet,  pp,  iSO,  151.) 

Cases  cited:  Brooks  v.  Paper  Co.,  94  Tenn.,  701;  Boyd  v.  Mosely, 
2  Swan,  061;  Mississippi  Mills  u  Bank,  9  Lea,  314;  Belding 
Bros.  V.  Frankland,  8  Lea,  67;  Pettigrew  v.  Tumer,  6  Hum.,  440; 
Brown  v.  Vanlier,  7  Hum.,  239. 

3.  Rbplbvin.     T^erdict  eustained  Tyy  proof . 

A  Terdict  for  the  plaintiff,  in  an  action  of  replevin  by  the  seller 
of  goods  to  recover  them  from  an  assignee  of  the  buyer,  upon 
the  ground  that  the  latter  had  obtained  them  with  the  fraudu- 
lent intent  not  to  pay  for  them,  will  not  be  set  aside  by  this 
Court,  as  unsupported  by  the  evidence,  where  it  appears  that 
on  October  31,  1S94,  defendant's  assignor  made  an  assignment 
•to  him,  preferring  certain  creditors;  that  early  in  the  pre- 
ceding summer  he  began  to  buy  goods  from  various  dealers, 
including  plaintiff,  in  unusually  large  quantities,  all  over  the 
country;  that  he  always  stipulated  for  such  period  of  credit  as 
would  bring  the  time  of  payment  beyond  the  time  when  the 
assignment  was  made;  that  he  was  more  particular  as  to  time 
than  prices;  that  the  assignment  was  made  just  before  the 
bills  for  a  large  part  of  such  goods  became  due,  and  that  the 
purchaser  did  not  testify  to  show  good  faith  or  explain  his 
conduct.     (Post,  pp.  145-153.) 

Cases  cited  and  approved:  Kirkpatrick  v.  Jenkins,  96  Tenn.,  87; 
Minton  v.  Stahlman,  96  Tenn.,  Ill;  Street  Railroad  v.  Seigrist, 
96  Tenn.,  124;  Young  v.  Cowden,  98  Tenn.,  581. 
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3.  Chabgb  of  Court.    ShotM  not  direct  verdict 

It  is  not  the  practice  in  this  State  to  instruct  a  jury  that  there 
is  no  evidence  to  snpport  an  issne,  except  on  a  demurrer  to 
the  evidence.    (Post,  pp.  153,  l&L) 

4.  BviDKNCB.    Transaction  wilQi  tM/rd  person  not  incompetenty  when. 

In  replevin  for  g^oods  alleged  to  have  been  purchased  by  an  in- 
solvent, with  intent  not  to  pay  therefor,  evidence  that  he  gave 
another  person  an  order  as  part  of  the  same  fraudulent  scheme, 
which  was  so  much  larger  than  usual  that  he  refused  to  fill  it, 
is  not  incompetent  because  it  relates  to  a  transaction  with  a 
person  not  a  party  to  the  suit,  or  because  it  was  not  shown  to 
have  occurred  before  the  purchase  from  plaintiff.  (Po«t,  p. 
154.) 


FBOM      SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
Coimtv.      L.    H.    EsTES.    J. 

L.    &   E.    Lehman    for    Katzenberger. 

Jno.    p.    Edmot^son    for    Leedom    &    Co. 

McFabland,  Sp.  J.  This  is  an  action  of  re- 
plevin for  certain  carpets  and  other  personalty 
sold  in  July  and  August,  1894,  by  Thos.  L. 
Leedom  &  Co.,  of  Bristol,  Pa.,  to  one  L.  D. 
Harris,  then  doing  business  in  Memphis,  Tenn. 
The  sale  was  upon  time,  the  last  bill  sold  on 
August  30,  1894,  by  Leedom  &  Co.,  and  matur- 
ing on  September  25,  1894,  the  total  amount  of 
goods  which  were  not  paid  for  amounting  to 
$1,2S7.78. 

19  P— 10 
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On  October  31,  1894,  L.  D.  Harris  made 
what  is  called  a  partial  assignment  to  L.  Eatzen- 
berger,  trustee,  of  his  stock  of  goods,  iron  safe, 
and  trade  fiztures  in  his  store  house  in  Memphis. 
This  conveyance  provided  that  the  trustee  was  to 
take  possession  of  this  stock  of  goods,  etc.,  and 
sell  same,  and  from  proceeds,  after  expenses  of 
trust,  pay  (1)  Mechanics  Savings  Bank,  $4,000; 
(2)  Mrs.  Rachel  Brandt,  $2,760;  (8)  T.  H.  Hal^ 
ris,  $1,250;  (4)  Mrs.  V.  Hewett,  $625;  total, 
$8,525,  and  having  paid  these  four  debts  in  full, 
he  was  to  distribute  balance  among  other  creditors, 
seventy  in  number,  whose  debts  aggr^ated  some 
$25,000,  and  scattered  among  a  great  number  of 
places. 

Only  a  part  of  the  goods  sought  to  be  re- 
plevied were  found^  and  these  were  taken  pos- 
session of  by  the  Sheriff  under  these  proceedings, 
and    turned    over    to    the    plaintiffs. 

There  was  a  trial  before  the  jury  with  verdict 
and  judgment  for  the  plaintiff,  motion  for  new 
trial  which  was  overruled,  appeal  by  defendant 
Katzenberger,    trustee,    and    assignment    of    errors. 

The  first  and  main  error  assigned  is:  ''The 
verdict  of  the  jury  was  against  the  evidence. 
There  was  no  evidence  at  all  .  introduced  which 
would  warrant  a  verdict  in  favor  of  the  plaintiffs, 
and  the  verdict  on  the  evidence  should  have  been 
in  favor  of  the  defendant.  There  was  no  evi- 
dence  tending   to    show   that   Harris   made    any   rep- 
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resentatioTiR  to  plaintiffs  to  induce  them  to  give 
him  credit.  There  was  no  evidence  tending  to 
show  that  any  representations  to  any  other  per- 
son   was    false." 

In  other  words,  the  substance  of  this  assign- 
ment is  that  there  was  no  evidence  to  sustain 
the  verdict.  It  is  claimed  by  the  defendant, 
Katzenberger,  trustee,  that  there  was  no  evidence 
of  fraud  upon  the  part  of  lEarris  in  the  pur- 
chase of  these  goods,  which  should  invalidate  the 
sale  and  enable  the  sellers,  Leedom  &  Co.,  to 
reclaim  the  goods,  after  receipt  of  goods  by  Har- 
ris,   and    his    retention    of    same    for    several    months. 

The  contention  of  the  plaintiffs  is  that  early 
in  the  year  1894  Harris  conceived  a  scheme  of 
buying  on  credit  a  large  stock  of  merchandise, 
and  after  getting  the  goods  in  his  house,  and  be- 
fore the  bills  matured,  to  fraudulentlv  transfer  the 
goods  to  trustee,  first  securing  a  large  debt  made 
by  him  for  money  gotten  from  the  bank,  and 
then  special  friends,  and  thereby  cheat  and  de- 
fraud the  people  from  whom  he  had  bought; 
that  he  planned  to  buy  the  goods  on  a  credit, 
so  as  to  make  the  bills  mature  after  November 
10,  1894,  and  did  so,  perfecting  his  assignment 
on  October  31;  1894,  before  these  bills  matured; 
that  he  began  thus  to  buy  in  the  early  summer, 
and  when  he  could  not  get  time  enough  to  run 
the  bills  beyond  November  10,  1894,  he  would 
ask    for    datings — ^that    is,    he    would    buy    on,    say. 
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sixty  or  ninety  days  time,  and  then  ask  for  his 
bills  to  be  dated  ahead,  so  as  to  make  the  bills 
mature  about  November  1,  1894;  that  under  this 
scheme  he  purchased  a  large  amount,  perhaps  $25,- 
000  or  $30,000  of  goods  from  various  manufac- 
^  turers  and  dealers  from  all  over  the  country  from 
'Ne^Y  York  City  to  St.  Louis,  and  from  Grand 
Rapids,  Mich.,  to  Atlanta,  Ga. ;  that  he  bought 
just  as  much  as  he  possibly  could  buy  on  time, 
and  was  more  particular  about  the  time  than  the 
prices    charged. 

The  evidence  of  Harris  was  not  taken  by 
either  party,  nor  that  of  Kat^enberger,  trustee,  to 
show  value  of  goods  assigned  to  him,  or  what 
they  would  pay  the  general  creditors.  The  evi- 
dence in  the  case,  all  taken  by  the  plaintiff,  was 
of  some  twenty-three  of  these  various  creditors, 
who  testified  principally  as  to  the  date,  amoimt, 
and    manner    of    these    purchases. 

The  principal  reliance  for  reversal  in  this  case 
is  that  the  facts  of  this  case  are  similar  to  those 
in  the  case  of  Brooks  v.  Paper  Co.,  10  Pickle, 
701,  and  it  is  argued  that  it  is  an  impossibility 
to  affirm  the  verdict  of  the  jury  and  judgment 
of  the  Court  in  this  case  without  reversing  in 
toto    Brooks    v.    Paper    Co,    case. 

It  is  important,  therefore,  to  notice  what  were 
the  facts  in  the  Brooks  case,  and  what  were  the 
principles  decided.  In  that  case.  Brooks  &  Co. 
were    paper     dealei*s     in     Memphis.       The     Geo.     H. 


r 
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Friend  Paper  Co.  were  dealers  in  Carrolton,  Ohio. 
On  Janiiarv  14,  1893,  the  goods  replevied  were 
ordered  bv  Brooks  bv  letter,  in  which  terms  as 
to  time  were  given,  the  goods  were  shipped  on 
January  21,  1893,  arrived  at  Memphis  January 
28,  1893,  remained  in  the  railroad  warehouse 
until  the  30th,  when  they  were  delivered  to 
Brooks  &  Co.  in  their  store.  On  the  31st  they 
made  an  assignment,  which  was  partial  and  pref- 
erential. It  had  been  contemplated  as  a  possible 
necessity  for  several  days,  and  was  prepared  on 
Saturday  the  28th,  but  not  executed  until  Tuesday 
the  31st.  In  the  assismment  Brooks  &  Cole  in- 
eluded  among  the  list  of  their  creditors,  an  in- 
debtedness to  this  paper  company  for  previous 
purchases,  but  not  this  last  bill.  The  paper  com- 
pany replevied  these  goods.  There  was  a  trial 
before  Circuit  Judge,  without  jury,  with  judg- 
ment for  plaintiff,  and  this  judgment  was  re- 
versed by  this  Court,  because  there  was  no  evi- 
dence to  sustain  it.  The  facts  in  that  case  were 
materiallv     different     from     those     in     this.        There 

m 

Brooks  testified  that  his  assignment  was  brought 
about  unexpectedly  by  one  of  his  principal  cred- 
itors, who  had  promised  an  extension,  but  re- 
fused to  grant  it  at  the  last  moment;  that  the 
preparation  of  the  deed,  before  the  receipt  of 
these  goods,  was  to  be  prepared  for  final  answer 
of  this  creditor,  and  that  this  final  refusal  of 
extension    came    after    receipt    of    these  goods.      There 
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was  no  question  of  the  good  faith  of  Brooks  & 
Cole  in  the  transaction,  and  the  main  legal  ques- 
tion was  whether,  in  the  absence  of  fraud,  the 
legal  title  to  these  goods  had  passed  to  them  be- 
fore the  assignment.  This  Court  says:  "The  fact 
that  the  purchaser  became  insolvent  before  the 
goods  reached  their  destination,  does  not  divest  a 
title    which    vested     without    fraud." 

Again,  "By  the  delivery  to  the  carrier,  the 
paper  became  vested  in  the  purchaser,  subject  only 
to  the  seller^s  right  of  stoppage  in  transit,  or 
avoidance  for  fraud."  Citing  Boyd  v.  Mosely, 
2  Swan,  661;  Mississippi  Mills  v.  Bank,  9  liCa, 
314;    Hardinrj    v.    Metz,    1    Tenn.    Ch.,    610. 

In  the  Brooks  case,  therefore,  there  was  this 
simple  legal  question,  as  to  when  the  title  to 
the  goods  passed,  there  being  no  fraud,  while  in 
this  case  the  whole  question  is  as  to  whether  the 
whole    transaction    was    not    fraudulent. 

In  Belding  Bros.  v.  Frankland,  8  Lea,  67,  this 
Court  has  said:  "It  is  now  well  settled,  both  in 
England  and  America,  that  if  a  person  purchase 
goods  with  the  fraudulent  intent  of  not  paying 
for  them,  the  vendor  may  disaffirm  the  sale,  al- 
though the  goods  be  delivered,  and  revest  the 
property  in  him,  and  recover  them  by  action 
against  the  vendee.  Lotid  v.  Oreen,  15  M.  & 
W.,  216;  Stuart  v.  Emerson,  52  N.  H.,  201; 
Klien  V.  Baker,  99  Mass.,  258;  Con/y  v.  Hotailr 
ing,    1    Hill,    311." 
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The  mere  insolvency  of  the  piurchaser,  without 
more,  will  not  sufGlce  to  avoid  the  sale.  Ex 
paHe  WhitkJcer,  L.  R.,  19  Oh.  App.,  446;  Nichr 
oh    V.    Finer,    18    K    T.,    800. 

This  Court,  in  Belding  v.  Frankland,  bbjs 
further:  '^Yet;  this  fraudulent  intent  may  be  de- 
duced from  the  facta  and  circumstances  (see  8 
Ter.,  489;  2  Cold.,  308)  without  any  actual  rep- 
resentations, full  knowledge  by  the  purchaser  of 
his  insolvency  being  always  a  controlling  element. 
Hennigain  v.  Nayler,  24  N.  Y.,  189;  Thompson 
V.  Rose,  16  Conn.,  71;  Talcott  v.  Henderson,  81 
Ohio,    162." 

If  the  vendor  may  recover  possession  of  the 
goods  against  the  vendee,  he  has  the  same  right 
against  an  assignee  under  a  voluntary  assignment 
for  the  benefit  of  creditors  who  stand  in  the 
shoes  of  the  assignor.  Nichol  v.  Michael,  23  N. 
Y.,  264;  Pettigrew  v.  Turner,  6  Hum.,  440; 
Brown  v.  Yanleer,  7  Hum.,  239;  Harding  v. 
Metz,    1    Tenn.    Oh.,    610. 

And  it  seems  to  have  been  held  that  the  re- 
ceipt of  goods  by  an  insolvent,  with  design  not 
to  pay  for  them,  would  avoid  the  sale,  although 
he  had  no  such  design  when  he  ordered  them. 
Pehe    V.    Weeting,    49    Barb.,    814. 

It  would  seem,  therefore,  to  be  settled  that  a 
seller  may  reclaim  his  goods  where  they  were 
purchased  by  an  insolvent,  with  the  fraudulent  in- 
tent    of    not     paying     for     them,     even     though    the 
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goods  have  been  assigned  to  pay  existing  creditors, 
and  that  this  fraudulent  intent  may  be  deduced 
from  the  facts  and  ci^umstances  sui^ounding  the 
transaction. 

The  question,  therefore,  in  this  case,  unlike 
that  in  the  Brooks  case,  was  one  of  fraud,  and 
clearly    different    from    that. 

It  remains,  therefore,  only  to  determine  whether 
there  were  any  facts  proven  in  this  case  from 
which  the  jury  may  have  deduced  a  fraudulent 
intent  upon  the  part  of  Harris  in  the  purchase 
of  these  goods,  and  the  fact  of  his  inability  to 
pav    for    them. 

The  twenty-three  creditors  testifying  in  the  case, 
establish  Avith  certainty,  a  number  of  these  agree- 
ing as  to  each  substantial  fact,  the  main  facts 
of  the  contention  of  plaintiff.  They  show  that 
Harris  began  to  buy  in  the  early  siummer,  buy- 
ing more  heavily  than  he  was  accustomed  to  do; 
that  he  bought  on  time,  nearly  all  extending  be- 
yond the  date  of  the  assignment.  Ife  purchased 
a  large  amount  of  goods.  He  bought  all  over 
the  country,  having  over  seventy  creditors  named 
in  his  assignment.  He  was  more  particular  as  to 
time  than  prices,  say  several  of  these  witnesses. 
He  said  to  several,  during  those  purchases,  that 
he    owed    nothing    except    for    goods    in    transit. 

The  assignment  of  October  tSl,  1804,  is  just 
before  maturity  of  a  large  part  of  this  indebted- 
ness,  and  •  is    in  itself  evidence  of  insolvencv.      There 
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is  no  effort  shown  in  this  record  bv  Harris,  who 
does  not  even  testify,  to  show  his  solvency  and 
the  good  faith  of  these  purchases,  or  explain  these 
damaging  coincidences.  These  and  other  minor 
facts  and  circumstances  tend  to  support  the  theory 
of  plaintiffs,  and  establish  the  fraud  charged,  and 
they  are  too  raanv  and  weightv  for  this  Court 
to  say  there  was  no  evidence  to  support  the  ver- 
dict, under  the  well-established  rule  of  this  >Oourt 
as  to  what  evidence  is  sufficient  to  support  the 
verdict  of  a  jury.  Kirhpatrick  v.  Jenkiixs,  12 
Pickle,  87;  Mcnion  v.  Slahlman,  12  Pickle,  111; 
Citizens'  R.  T.  v.  Scigresi,  12  Pickle,  124;  Young 
V.    Cowden,    14    Pickle,    581. 

It  follows  that  if  this  verdict  of  the  jury  was 
found  upon  proper  rulings  and  charge  of  the 
Court,    it    will    not    be    disturbed    here. 

The  second  and  third  assignments  of  error  are 
substantially  based  upon  the  correctness  of  the 
first  assignment,  and  are  determined  by  our  con- 
clusions   as    to    the    first. 

The  third  assignment  is  that  the  Court  erred 
in  refusing  to  charge  the  jur}^  that  there  was  no 
evidence  to  show  the  insolvency  of  Harris  at  date 
of  purchase  of  goods;  and  it  is  argued  in  sup- 
port of  this  assignment  that  such  is  the  practice 
of  the  Federal  Court,  and  such  ought  to  be  the 
practice  of  the  State  Court.  It  is  sufficient,  in 
reply    to    this,    to    say    that    it    is    not    the    practice 
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of  our  State,  except  upon  demurrer  to  evidence, 
which    was    not    interposed. 

The  fifth  assignment  of  error  was  because  the 
Court  permitted  a  witness  to  testify  that  Harris 
had  given  him  an  order  for  goods,  which  was 
so  much  larger  than  usual,  that  he  had  refused 
to  fill  it  The  objection  to  this  evidence,  and 
its  competency,  was  because  it  related  to  a  trans- 
action with  one  not  a  party  to  the  suit,  and 
because  it  was  not  sho^^'Q  the  transaction  occurred 
before  pur<diaae  from  plaintiff.  This  is  not  well 
taken.  The  question  was  one  of  fraud,  in  which 
great  latitude  of  proof  is  permitted.  This  fraud 
was  a  scheme  in  which  manv  creditors  were  in- 
volved,  and  extending  over  several  months  of  time 
in  consummation.  Besides,  the  evidence  was  not  of 
such  importance  and  weight,  in  itself,  as  would 
permit     reversal    for    its    wrongful     admission. 

The    judgment    is    affirmed    with   costs. 
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Hkaton  v.  Dennis. 

(Jackson.     April     15,     1899.) 

1.  Chamfbhty.    Example  of. 

A  transaction  is  champ^rtons  whereby  a  person  becpmes  surety 
for  the  contestants  of  a  will  on  condition  that  he  is  to  have  an 
heir's  part  of   the  eat»te  if  the  contest  proves  successful. 

{Pott,  pp.  iSB,  leo.) 

Code  construed:  {}317&-3777(S.);  {§3450,  2451  (M.  &  V.);  8(1781, 
1782  (T.  &  8.). 

Cases  cited  and  approved:  Weed  on  v.^^fallaoe,  Meigs,  286;  Dow- 
ell  V.  Dowell,  3  Head,  502;  Hayney  v.  Coyne,  M^eis.,  340. 

2.  Sam B.    Court  diamUsea  on  Ua  ovm  motion. 

Although  no  question  of  champerty  was  made  in  the  lower 
Court,  and  none  suggested  by  counsel  in  this  Court,  neverthe- 
less, if  the  fact  is  made  to  appear,  this  Court  will,  of  its  own 
motion,  refuse  to  proceed  to  a  determination  of  the  case  and 
dismiss  the  suit.    {Post,  p.  160.) 

Cases  cited  and  approved:  Webb  v.  Armstrong,  5  Hum.,  379; 
Vincent  V.  Ashley,  5  Hum.,  593;  Say  lor  v.  Stewart,  2  Heis.,  510; 
Dowell  V.  Dowell,  3  Head,  502;  Benton  u  Henry,  2  Cold.,  84; 
Hayney  v.  Coyne,  10  Heis.,  340^ 

3.  Samb.    Effect  of  repeal  of  chcmvperty  laws. 

This  Court  will  not  dismiss  a  case  for  champerty  where  no  ques- 
tion, on  that  account,  was  made  in  the  lower  Court,  and  none 
in  this  Court  until  after  the  repeal  of  the  champerty  laws  by 
Acts  1899,  Ch.  173.     {Poet,  pp.  leo,  161.) 

Act  construed:  Act  1899,  Ch.  173. 

4.  WiTNBBS.    Not  avitject  to  ruUe. 

The  proponent  and  chief  beneficiary  in  a  will  cannot  be  placed 
under  the  rule  excluding  witnesses  from  the  court  room  during 
a  contest  over  the  probate  of  the  will.    {Poet,  pp.  161, 162.) 

Act  oonstrued:  Act  1871,  Ch.  107. 
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Code  oonstrued:  §5599  (S  );  §4566  (M.  &  V.). 

Cases  cited:  Wisener  v.  Maupin,  2  Bax.,  342;  Lenoir  Co.  u  Smith, 
lOOTenn.,  127. 

5.  Same.    Same. 

A  party  who  is  wrongfully  put  under  the  rule  excluding  wit- 
nesses from  the  court  room  does  not  lose  his  right  to  object  on 
appeal  by  obeying  the  rule,  rather  than  remaining  in  the  court 
room  and  taking  an  exception  if  his  testimony  is  excluded  on 
that  ground.     (Post,  pp.  162, 163.) 


FROM      SHKLBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

Geo.  B.  Peters^  R.  A.  Jordan,  J.  R.  Flip- 
pin    and    Carroll    &    McKellar    for    Heaton. 

B.  M.  Jaoksox  and  Tnos.  IT.  Jackson  for 
Dennis. 

Wilkes.  J.  This  case  involves  the  validity  of 
the  will  of  Mrs.  Anna  Ifeaton.  Mrs.  Heaton  was 
the  widow  of  Ben  Eiusrham,  who  left  all  his 
property  to  her  by  a  holographic  will.  The  value 
of  the  estate  at  the  time  of  her  death  was  about 
$20,000.  ]Mr.  and  Mrs.  Bingham  had  lived  to- 
gether as  man  and  wife  a  long  number  of  years, 
but  had  no  children.  He  died  July  18,  1897, 
and     the     will     now     in     controversv     was     executed 
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January  18,  1898.  The  will  appears  from  the 
attesting  clause  to  have  been  witnessed  January 
28j  but  the  weight  of  the  evidence  is  that  the 
true  date  is  January  18,'  the  same  day  it  was 
executed.  It  appears  to  have  l»een  written  by  R. 
A.  Jordan,  an  attorney,  and  was  witnessed  by 
him  and  J.  H.  Shepherd,  a  friend  of  the  testa- 
trix whom  she  went  out  after  and  brought  to 
Jordan's  office  for  that  purpose.  It  contains  some 
fourteen  clauses,  by  which  she  gave  legacies  of 
small  amounts  ranging  from  $100  to  $500  to  her 
brothers  and  sisters  and  other  relatives,  also  to 
Mrs.  Georgia  Bishop  and  Mrs.  Mamie  Jones,  her 
nieces,  two  double  tenement  houses  in  Memphis 
valued  at  about  $2,000  each.  This  appropriated 
something  like  one-fourth  or  one-fifth  of  her  es- 
tate. 

The  thirteenth  item  is  made  a  residuary  clause, 
and  is  in  substance  that  if  she  marry  again  she 
gives  to  her  husband  in  fee  her  residence,  prop- 
erty, jewelry,  homestead,  and  personal  effects,  moneys, 
bonds,  stoclcs^  and  such  choses  in  action  as  she 
might  die  possessed  of,  and  says  "in  the  event 
of  his  death,  or  I  should  not  marry  or  survive 
my  husband,  or  husbands,  then  all  my  remaining 
property    shall    go    to    the    Leath    Orphan    Asylum," 

About  the  time  this  will  was  executed  she  be- 
came engaged  to  be  married  to  H.  F.  Heaton, 
and  the  marriage  was  consummated  March  19, 
1898,    or    about    eight    months     after    the    death     of 
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her  former  husband,  and  Mrs.  Heaton  died  eight 
days    after    her    second    marriage. 

Jno.  T.  Moss,  an  attorney,  had  previously  drawn 
a  will  for  her  after  her  first  husband's  death, 
and  this  was  destroyed  when  the  will  in  contro- 
versy was  written,  but  Moss  was  named  as  exec- 
utor of  the  controverted  will.  He  declined  to 
qualify.  It  was  probated  in  common  form  by 
Heaton,  who  became  by  the  marriage  the  principal 
beneficiary,  and  subsequently  an  issue  of  devisavit 
vel  non  was  made  up,  certified  to  the  Circuit 
Court,  and  there  tried  before  the  Court  and  a 
jury,  and  there  was  a  verdict  and  judgment 
against  the  will,  and  the  proponent  and  Leath 
Orphan    Asylum    have    appealed    and    assigned    errors. 

The  first  error  assigned  by  the  proponent,  Hea- 
ton, is  that  the  trial  Judge  delivered  a  statement, 
or  lecture,  to  the  jury  after  it  was  sworn,  but 
before  any  evidence  was  introduced,  which  was 
calculated,  though  it  may  not  have  been  so  in- 
tended, to  deprive  the  jury  of  its  proper  func- 
tions on  the  trial,  and  to  make  it  yield  to  the 
suggestions  of  the  Court  for  fear  of  a  discharge, 
and  was  also  calculated  to  lessen  the  independence 
of  the  jury  and  to  make  it  subservient  to  the 
wishes    of    the    trial    Judge. 

We  have  examined  the  matter  complained  of, 
as  well  as  remarks  and  actions  of  the  trial  Judge 
made     during     the     progress     of     the     trial,     in     the 
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light  of  the  twenty-four  specific  exceptions  which 
are    taken    to    them. 

We  think  that  it  would  have  heen  more  ap- 
propriate to  deliver  a  general  lecture  to  the  jury 
upon  its  duties  and  functions  when  there  was  no 
case  on  trial,  and  Vhen  the  jury  were  not  im- 
paneled to  hear  any  particular  case.  There  is 
in  the  instructions  given  some  wholesome  and 
proper  advice  and  admonition,  but  there  is  much, 
both  in  the  general  instructions  given  before  the 
trial  was  begun  and  in  remarks  made  during  the 
progress  of  the  trial,  which  this  Court  not  only 
cannot  approve,  but  must  characterize  as  improper, 
and  such  as  ought  not  to  have  been  said.  It 
was,  we  think,  calculated  to  have  a  prejudicial 
effect  on  the  jurj',  though  not  so  intended,  and 
its  tendency  was  to  repress  the  proper  exercise  of 
their  functions  as  jurors.  Without  dwelling  on 
this  feature  of  the  case,  it  is  assigned  as  error 
that  the  Court  should  have  dismissed  the  suit  as 
champertous. 

It  appears  that  the  contestants  engaged  one 
Brown  Bingham  to  go  upon  their  prosecution 
bond  on  condition  that  he  should  have  an  heir's 
part  of  the  estate.  Upon  this  agreement  he  ex- 
ecuted the  bond,  and  was  afterward  active  in  aid- 
ing to  get  up  and  prepare  the  case,  talking  to 
witnesses,    etc. 

This  is  clearly  a  champertous  agreement  under 
the     statutes     as     laid      down    in    Shannon's     Code, 
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Sees.  3176-3177  (Weedon  v.  Wallace,  Meigs,  286, 
280;  Dowell  v.  Dowell,  3  Head,  502;  Hayney  v. 
Coyne,  10  Heis.,  340),  although  made  with  a 
person    who    was    not    an    attorney,    but    an    outsider. 

It  is  said,  however,  that  no  objection  was 
made  in  the  Court  below,  and  that  there  was 
no  motion  to  dij*miss  the  suit  because  of  the 
champerty  developed  in  the  proof.  Under  the 
rulings  of  this  Court,  whenever  the  fact  of  cham- 
perty appears,  the  Court  will,  even  of  its  own 
motion,  refuse  to  proceed  to  the  determination  of 
the  case,  and  dismiss  the  suit,  and  even  if  the 
Court  below  fail  to  do  so,  this  Court  will,  on 
the  facts  being  made  known  or  made  to  appear, 
dismiss  the  suit.  Wehb  v.  Armstrong ,  5  Hum., 
379;  Vincent  v.  Ashley,  5  Hum.,  593;  Saylor  v. 
Stewart,  2  Heis.,  510;  Vowdl  v.  Dowell,  3  Head, 
502;  Benton  v.  Henry,  2  Cold.,  84;  Hayney  v. 
Coyne,    10    Heis.,    340. 

If  there  were  nothing  more  in  the  case,  there- 
fore, the  suit  would  be  by  this  Court  dismissed 
on    account    of    champerty. 

It  appears,  however,  that  the  action  of  this 
Court  was  only  invoked  on  this  question  of  cham- 
perty when  it  was  heard  in  this  Court  on  April 
17,  1899.  Prior  to  that  date,  and  on  April  7, 
1899,  the  General  Assembly  of  Tennessee  passed 
an  Act,  to  take  effect  at  once,  repealing  the 
champerty  laws  enacted  in  the  sections  referred 
to,     and    the    champerty    laws    were     not    in     force 
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when  the  objection  on  account  of  champerty  was 
first  presented  in  this)  Court.  So  that  an  objec- 
tion on  this  ground  could  not  properly  be  tfeken 
in  this  Court.  The  State  having  changed  its 
policy  upon  this  subject,  this  Court  could  not  of 
its  own  motion,  or  on  motion  of  counsel,  now 
apply  a  law  which  was  repealed  when  it  was  in- 
voked,    and     this    assignment    is    not    well    made. 

The  next  assignment  of  error  is  that  H.  F. 
Heaton,  the  principal  beneficiary  under  this  will, 
and  its  proponent,  was  excluded  from  the  Court 
room  during  the  examination  of  witnesses  for  the 
contestants,    and    over    his    counsel's  protest. 

It  was  held  in  the  case  of  Wisener  v.  Mau- 
pin,  2  Bax.,  312,  that  a  party  could  be  placed 
under  tlie  rule  and  excluded  from  the  Court  room 
during  the  trial  of  a  case.  But  this  was  im- 
mediately thereafter  changed  by  the  Act  of  1871, 
Ch.  107,  embodied  in  Shannon's  compilation  as 
Sec.  5590,  so  as  to  permit  parties  to  be  present 
during    the    trial. 

Heaton  was  a  party  of  record  and  in  interest, 
he  was  proponent  of  the  will,  he  was  the  prin- 
cipal beneficiary,  he  had  been  the  husband  of  the 
testatrix,  and  was  more  than  anyone  familiar  with 
the  facts,  and  it  was  his  right  to  be  present 
and  aid  and  instruct  counsel  in  the  conduct  of 
the  case.  Lenoir  Co,  v.  Smith,  16  Pickle,  127. 
To,  the  same  etTect  and  in  accord,  see  1 
Thompson    on    Trials,     Sec.     279;     Ryan    v.     Couch, 

19  P— 11 
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66  Ala.,  248;  French  v.  Sale,  63  Miss.,  391; 
Chester    v.    Bower,    55    Cal.,    46. 

It  is  said  that  if  even  this  be  so,  the  ap- 
pellant cannot  avail  himself  of  it  now,  inasmuch 
as  he  left  the  Court  room  at  the  order  of  the 
trial  Judge,  and  the  contention  is  that  he  should 
have  remained  in  Court  and  offered  himself  as  a 
witness,  notwithstanding  he  had  been  present;  and 
if  rejected  he  should  then  have  excepted.  ^N'o 
doubt  this  was  correct  practice  as  held  in  16 
Pickle,  127.  But  we  fail  to  see  why  the  ques- 
tion may  not  also  be  raised  in  the  manner  in 
which    it    was.    . 

The  witness  made  his  claim,  it  was  overruled 
by  the  Court;  his  testimony  was  important,  and 
he  adopted  the  plan  to  present  it,  and  insure  its 
introduction  rather  than  risk  its  rejection,  and  we 
think  the  question  can  be  raised  in  this  manner. 
It  is  said,  however,  that  Heaton  cannot  be  con- 
sidered a  party  in  the  sense  in  which  the  term 
is  used  in  the  statute,  the  probate  of  a  will  be- 
ing a  proceeding  in  rem,  and  there  being  no 
parties  in  the  strict  sense  of  the  word.  This 
contention,    we    think,    is    not    soimd. 

The  proponent  of  the  will,  and  its  principal 
beneficiary,  must,  from  any  standpoint,  be  treated 
as  a  party  in  interest  as  he  is  of  record,  and 
the  reason  of  this  exemption  of  a  party  from  be- 
ing put  under  the  rule,  being  that  he  may  aid 
in    the    conduct    of    the    case,    it    is    important    that 
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he  should  be  aUowed  to  remain  with  his  coiinseL 
Tn  this  case,  moreover,  he  cannot  be  said  to  be 
a  witness  in  chief,  as  he  did  not  testify  to  the 
execution  of  the  will,  but  did  testify  only  in  re- 
buttal of  matters  brought  out  by  the  contestants, 
and  rebuttal  witnesses  .  are  not  required  to  go 
tmder    the    rule. 

For  the  errors  indicated  we  reverse  the  judg- 
ment of  the  Court  below,  and  remand  the  cause 
for  a  new  trial  without  passing  on  the  merita 
in  any  way.  The  appellee  will  pay  the  costs  of 
appeaL 
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Olapp     i\     LaGkilt... 


(Jackson.      April     18,     1899.) 


1.  PuBuc  Highways.    DxUy  cmd  liabUUy  of  owners  of  adjacent 

lands. 

The  owner  of  real  estate  adjacent  to  a  public  highway  mast 
keep  it  in  such  condition  near  the  highway  as  not  to  endanger 
persons  traveling  with  due  caution  along  the  highway.  If,  in 
express  terms  or  by  implication,  he  invites  the  public  to  come 
upon  his  premises  and  use  them,  he  must  keep  them  in  such 
condition  that  persons  using  them  by  such  invitation,  with 
due  caution,  shall  not  be  injured  by  defects  therein.  But  he 
owes  no  duty  to  trespassers  or  mere  licensees  who  come  upon 
his  premises  without  invitation,  express  or  implied.  They  as- 
sume all  risks.     {Poaty  pp.  165-177.) 

.  Cases  cited:  Niblettu  Nashville,  12  Heis.,  684;  68  N.  Y.,  292;  26 
L.  E.  A.,  686;  53  Conn.,  186;  4  C.  B.  (N.  S.),  556;  7  Id.,  731;  115 
N.  Y.,  56  (S.  C,  12  Am.  St.  E.,  772);  70  Texas,  400  (S.  C,  8  Am. 
St.  E.,  611);  16  L.  E.  A.,  640;  38  L.  E.  A.,  573;  134  Ind.,  269  (S. 
C,  39  Am.  St  E.,  261);  143  HI.,  182  (S.  C,  36  Am.  St.  E.,  876); 
156  Mon.,  426  (S.  C,  32  Am.  St.  E.,  463;;  4  Ohio  St.  E.,  236. 

2.  Samb.     Same. 

Whether  the  owner  of  real  estate  adjacent  to  a  public  highway 
has  extended  an  invitation  to  the  public  to  enter  upon  and  use 
it  is  a  question  for  the  jury  to  determine  from  all  the  facts 
and  circumstauoes,  and  should  not  be  arbitrarily  assumed  to 
be  one  way  or  the  other  in  the  Court's  charge  to  the  jury. 
(Post,  pp.  177,  178.) 

3.  Samb.    Same. 

If  a  third  person,  for  whose  act  the  owner  is  not  responsible, 
creates  a  dangerous  state  of  affairs  on  the  latter*s  property,  of 
which  he  had  no  knowledge,  and  which,  by  using  ordinary 
diligence,  he  could  not  know,  then  he  would  not  be  held  re- 
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sponsible  therefor,  even  to  a  party  in jnre4  while  rightfully 
on  the  premises.     {Post,  p.  178.) 


FBOM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      J.    S.    Galloway,    J. 

Metcalf    &    Walker    for    Clapp. 

Brown,    Eirsh    &    Brown    for    LaGrill. 

WiLKFs=,  J.  This  is  an  action  for  damages 
for  personal  injuries.  It  was  tried  before  the 
Court  and  a  jury,  and  a  verdict  and  judgment 
rendered  for  $1,000  and  cost,  and  defendant, 
Clapp,  has  appealed  and  assigned  quite  a  number 
of  errors.  There  is  practically  no  contest  as  to 
the  facts.  It  appears  that  Hook  and  LaGrill  oc- 
cupied storehouse  No.  233  on  Second  Street,  in 
the  city  of  Memphis,  as  tenants  of  Grosvenor  and 
Clapp,  who  also  owned  No.  281  adjoining  No. 
233  on  the  north.  No.  229,  the  next  house  on 
the  north,  was  owned  by  the  Livermore  Foundry 
Company.  These  houses  were  constructed  on  the 
s^e  plan,  ancj  e^^tei^ded  from  Second  Street  to  a 
point  3^  feet  east  of  the  line  of  the  alley  be- 
tween Second  a?id  Main  Streets.  Under  each 
storehouse     there     was     a     celler,     or     basement,     13 
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feet  deep,  which  extended  beyond  the  walls  of 
the  houses  \xp  to  the  alley  line,  the  space  inter- 
vening between  the  west  walls  of  the  houses  and 
the  east  line  of  the  alley  being  covered  by  iron 
gratings.  When  Hook  and  LaGrill  rented  their 
house  on  July  1,  1896,  they  found  the  gratings 
*  in  the  rear  of  it  badly  broken  and  damaged,  and 
called  the  attention  of  Mr.  Grosvenor  to.  its  con- 
dition, and  it  was  repaired  by  removing  the  iron 
grating  and  substituting  for  it  a  wooden  grating 
made  of  2x4  scantling.  Immediatelv  west  of  the 
grating  there  was  a  public  alley,  and  between 
the  alley  and  grating  there  was  a  granolith  walk 
two  feet  wide.  This  appears  to  have  been  flush 
with  the  grating,  but  was  distinguishable  from  it, 
the  walk  being  artificial  stone  and  the  grating 
iron.  The  rear  doors  of  the  stores  opened  upon 
this  grating  for  tenants  to  pass  over  the  grating 
to    the    sidewalk,    or    over    it    into    the    alley.  - 

The  injury  occurred  July  29,  1897,  and  in 
the  rear  of  storehouse  No.  231,  which  was  at 
the    time    unoccupied. 

Mr.  LaGrill  passed  out  of  the  rear  door  of 
his  store  and  started  to  go  to  his  lunch  on  Main 
Street,  as  was  his  daily  custom.  In  doing  so  it 
was  necessary  to  pass  in  the  rear  of  No.  231. 
It  appears  that  about  the  place  the  accident  oc- 
curred a  wagon  was  blocking  the  alley  and  walk. 
This  wagon  belonged  to  Mr.  LaGrill.  In  passing 
by    this    wagon    he   walked    upon    the    grating    in    the 
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rear  of  the  stores,  where  he  stepped  upon  what 
is  called  grating  No.  2,  in  rear  of  231,  and  it 
gave  way  beneath  his  feet  and  he  fell  into  the 
cellar,  a  distance  of  about  13  feet,  and  a  part 
of  the  grating  falling  upon  his  left  thigh  made 
a  wound,  and  his  right  arm  and  left  hip  were 
also  hurt.  It  appears  that  LaGrill  knew  this 
grating  was  cracked  and  had  been  all  the  time 
from  the  date  he  first  went  into  occupancy  of 
233,  but  he  says  he  did  not  know  whether  the 
crack  extended  across  the  entire  grating  or  not. 
Evidence  was  introduced  to  show  that  this  crack 
had  been  caused  by  the  piling  of  barbed  wire 
upon  the  grating  by  the  foimdry  company,  or 
by  throwing  it  upon  the  grating,  and  that  Gros- 
venor  and  Clapp  did  not  know  that  it  was 
cracked    or    that    there    was    any    defect    in    it, 

!!ifr.  LaGrilVs  statement,  in  substance,  is  that  he 
came  out  of  his  rear  door,  and,  in  trying  to 
avoid  the  cobble  stones  of  the  pavements,  which 
were  rough,  his  feet  being  tendor,  he  passed  over 
the  grating,  and,  stepping  on  the  defective  plate, 
went  down,  and  the  plate  with  him.  He  is  not 
definite  as  to  the  point  where  he  went  on  the 
grating,  whether  he  walked  on  it  all  the  way 
from  his  store  or  part  of  the  way  on  the  walk, 
his  only  distinct  recollection  being  that  he  was 
avoiding  the  cobble  stones.  He  had  frequently 
passed  upon  this  grating  "N"o.  2,  and  knew  it 
was    cracked    before    he    went    on    it    on    this    occa- 
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sion.  The  wagon  that  was  in  the  alley  was  across 
the  walk  and  blocked  passage  on  the  walk  at 
that  point,  and  was  his  property,  or  that  of  his 
firm.  There  was  ample  room  to  pass  around  it 
in  the  alley,  but,  on  account  of  the  rough  cobble 
stones  with  which  the  alley  was  paved,  he  pre- 
ferred to  pass  over  the  grating.  In  another  part 
of  his  statement  he  says  he  entered  on  the  grat- 
ing when  he  came  out  of  the  rear  door  of  his 
own  storehouse,  and  continued  to  walk  on  it 
until  he  reached  the  point  where  the  defect  was 
and     where    he    fell     into    the    basement. 

The  assis^im.ents  of  errors  may  be  grouped  and 
need  not  be  considered  seriatim.  It  is  said  the 
Court    erred    in    saying    to    the    jury: 

'^'WTiere  the  grating  is  on  the  public  highway  or 
adjoining  or  so  near  to  it  that  it  might  be  used 
at  any  time  by  anyone  using  the  alley,  then  a 
person  so  using  it  would  have  the  right  to  pre- 
sume that  it  was  safe  and  to  use  it  in  the 
way  that  an  ordinarily  careful,  prudent  person 
would  use  it."  And  again:  *'If  you  find  that  an 
excavation  was  made  between  the  house  and  side- 
walk, then  it  was  defendant's  duty  to  see  that 
the  space  was  covered  over  in  such  a  way  as  to 
make  it  safe  for  the  uses  which  the  public  might 
reasonably  be  expected  to  make  of  that  space, 
from  its  position  and  the  condition  it  was  in." 
And  again:  "If  the  grating  was  ordinarily  safe 
and    suitable    for    use    in    such    a    place,  there    would 
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b^  no  liability,  but  if  it  were  unsafe  and  dan- 
gerous to  use  such  grating,  then  there  would  be 
liability."  And  again:  "AVhatever  was  necessary  to 
be  done  in  order  to  prevent  the  grating  from 
getting  into  such  an  impaired  state  as  to  endan- 
ger the  public,  which  irripai)ment  arose  from  the 
use  made  of  it  and  the  ordinary  wear  and  tear 
arising  from  such  use,  then  such  care  should  have 
bepn  exercised  over  it  as  would  have  prevented 
such  impairment  of  the  grating.  If  you  find  that 
the  defendant  permitted  the  grating  in  the  rear 
of  No.  231  to  get  into  such  a  state  of  disrepair 
as  to  endanger  the  public  in  the  use  they  were 
permitted  to  make  of  such  grating,  and,  as  a 
consequencCj  plaintiif,  without  any  fault  on  his 
part,  fell  through  and  was  injured,  he  has  a 
right    to    recover. " 

Other  assignments  are  made  which  virtually 
raise  the  same  questions  of  law,  but  the  above 
are  sufficient  to  present  them  fairly  and  present 
tl^p    main    assignments    of    error. 

The  appellant  insists  that  the  learned  trial 
JudgC;  in  his  charge,  assumed  that  the  public 
had  a  right  to  use  this  grating  as  a  walkway, 
^d  that  an  invitation,  expressed  or  implied,  was 
extended  by  the  owner  to  so  use  it,  and  the 
jury  were  misled  to  believe  that  because  it  was 
adjoining  the  walkway  and  alley  and  there  was 
no  curb  or  separating  wall,  the  public  was  author- 
ized   to    so    use     it.      It     is    conceded    by     appellant 
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that  when  an  owner  of  contiguous  property  makes 
an  excavation  near  a  street  or  alongside  it,  he 
should  use  reasonable  care  to  so  protect  it  as  that 
a  person  passing  it  mav  not  inadvertently  and 
without  negligence  fall  into  it  and  be  injured, 
but  it  is  contended,  on  the  other  hand,  that 
where  there  is  no  invitation,  express  or  implied, 
to  pass  over  private  property  or  use  it  as  a 
walkway,  there  is  no  such  right,  and  a  party 
who  uses  it  as  a  passageway  does  so  at  his  peril 
We  think  it  clear  that  when  the  o^^Tier  of 
land,  expressly  or  by  implication,  invites  the  pub- 
lic, or  third  i)erson,  to  come  upon  his  land  or 
use  it  as  a  passway,  he  cannot  permit  a  snare 
or  danger  to  exist  thereon  which  results  in  in- 
jury to  the  person  who  accepts  the  invitation, 
and  who,  at  the  time,  is  exercising  ordinary  o^re, 
without  being  answerable  for  the  injury.  So,  also, 
if  an  o^vner  of  a  building  near  a  street  line 
throws  open  the  intervening  space  to  public  use 
and,  by  paving  it  like  the  sidewalk  invites  thift 
public  to  use  it  as  a  part  of  the  sidewalk,  he 
is  bound  to  keep  it  free  from  danger.  In  sup- 
port of  these  propositions  counsel  for  appellee 
cites  as  leading  cases:  Beck  v.  Carter^  68  M". 
Y.,  292;  Lepnk'h  v.  Gaddi^,  26  L.  R  A.,  686; 
Crogan  v.  Scheile,  5o  Conn.,  186.  These  cases 
support  the  contention  and  are  not,  as  we  imder- 
stand    it,    questioned    by    appellant    as    to    their    oor- 
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C&S6a 

The  case  of  Beck  v.  Carter  is  reported  in  23 
Ahl    Jlep.,    p.    176.     The    Court    in    that    case    said: 

"An  oMTier  of  land  is  not  bound  by  common 
law  to  fence  his  land  or  in  any  way  to  mark 
the  iwnndaries  of  his  possession.  lie  may  leave 
it  i>pen  and  a  i)erson  entering  thereon  without 
pennisdion  is  a  trespasser^  and  it  is  no  excuse 
that  the  entry  was  made  innocently  and  by  mis- 
take, and  the  rule  is  the  same  with  respect  to 
a  traveler  on  a  highway  who  without  necessity 
goes  therefrom  onto  the  adjoining  land.  The  owner 
of  lamd  mav  also  make  an  cTcavation  on  his 
own  premises,  and  is  not  bound  to  fence  it  for 
the  ]>roteetion  of  persons  not  lawfully  upon  the 
land.  In  the  absence  of  special  circiunstanccs,  if 
a  person  traveling  on  a  highway  deviates  there- 
from and  falls  into  a  pit  or  excavation  on  the 
adjacent  land,  the  owner  is  not  responsible  for 
the  resulting  injury."  The  Court  continues: 
^'There  is  a  distinction  which  we  think  has  an 
application  in  this  case.  Where  the  oWTier  of 
land,  expressly  or  by  implication,  invites  a  'per- 
son  to  come  upon  his  land,  he  cannot  permit 
anvthinff  in  the  nature  of  a  snare  to  exist  thereon 
which  results  in  injury  to  the  person  who  avails 
himself  of  the  invitation,  and  who  at  the  time 
is  exereisinir  ordinary  care,  without  being  answer- 
able   for    the    consequences.      If,     however,    he    gives 
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but  a  bare  license  or  permission  to  cross  his 
premises,  the  licensee  takes  the  risk  of  accident 
in  using  the  premises  in  the  condition  in  which 
they  are.  The  distinction  is  illustrated  by  the 
case  of  Corby  v.  Gill,  4  C.  B.  (X.  S.),  556, 
and    Ilounesell    v.    Sjnith,    7    Id.,    731." 

The  Court  was  of  opinion  the  facts  in  the 
case  imposed  a  duty  on  the  defendant  to  protect 
The  excavation.  It  was  made  upon  an  open  area 
in  front  of  a  hotel  which  had  been  used  for  a 
long  time  as  a  passageway  by  invitation  of  the 
owner,  and  had  tlius  l)cen  made  for  the  time  be- 
ing a  public  place  and  part  of  the  highway,  and 
it  was  to  the  advantage  of  the  owner  that  it 
be  left  open  to  the  public  for  an  entrance  to 
his  building.  The  distinction  is  fully  illustrated 
by  a  number  of  eases  cited  in  the  notes,  page 
183,  in  which,  also,  the  principle  is  annoimced 
that  there  is  no  duty  on  the  owner  of  premises 
to  keep  them  in  safe  condition  so  far  as  relates 
to  those  who  come  upon  them  for  their  owti  con- 
venience and  witliout  invitation  expressed  or  im- 
plied. The  case  of  Lepnich  v.  Oaddis,  26  L.  R. 
A.,  680,  is  where  a  storehouse  was  burned 
which  stood  over  a  cistern  in  a  lot,  and  which 
had  thereafter  been  used  as  a  part  of  the  high- 
way, and  certain  guards  and  protections  were  re- 
moved from  around  the  cistern,  which  resulted  in 
a  party  who  was  going  over  the  passway  being 
injured.     This    case    is    fully    annotated    and    the  dis- 
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tinctions  between  the  cases  are  illustrated  in  de- 
tail. 

The  case  of  Crognn  v.  Scheile,  53  Conn.,  186 
(S.  C,  55  Am.  Ii^.,  88),  is  where  a  party 
owned  a  factory  standing  abont  ten  feet  from  the 
line  of  the  pavement  and  extending  along  the 
street  about  80  feet.  The  space  between  the  street 
lino  and  pavement  had  been  so  paved  that  there 
was  nothing  to  indicate  where  the  street  line  ended. 
In  front  of  the  building  '  the  owner  had  erected 
a  porch,  which  came  within  six  feet  of  the  street 
line  and  through  which  the  building  was  en- 
tered: alongside  the  building  and  adjoining  the 
porch  was  a  deep  and  unfenced  area.  A  woman 
unacquainted  with  the  surroundings  went  to  the 
factory  after  dark  in  search  of  her  child,  fell 
into  the  area  and  was  injured,  and  the  owner 
was  held  liable.  The  facts  made  a  plain  case  of 
implied  invitation  to  use  the  entire  space  as  a 
passway,  and  there  was  nothing  to  distinguish 
the  line  between  the  street  and  the  private  prop- 
erty. 

Tn  all  these  cases  there  was  plainly  an  indica- 
tion more  or  less  patent  that  the  way  was  de- 
signed for  the  use  of  the  public,  and  the  public 
was  either  expressly  or  by  implication  invited  to 
enter  upon  and  use  it,  and  under  such  circum- 
stances the  cases  are  uniform  that  there  is  lia- 
bility for  injuries  arising  out  of  dangerous  condi- 
tions   existitig    on    the    premises. 
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The  doctrine  is  equally  settled  that  when  a 
person  goes  upon  the  premises  of  another  without 
invitation,  but  simply  as  a  licensee,  and  the  owner 
of  the  property  passively  acquiesces  in  his  com- 
ing, if  an  injury  is  sustained  by  reason  of  a 
defect  in  the  premises,  the  owner  is  not  liable 
because  the  person  has  taken  the  risk  upon  him- 
self. Ctisick  V.  Adams,  115  ST.  Y.,  56  (S.  C, 
12  Am.  St.  Rep.,  772).  In  this  case  quite  an 
array  of  authorities  is  cited,  and  the  case  oiBeeJc 
V.  Carter,  supra,  is  commented  on,  and  it  is  said 
that  in  the  latter  case  there  was  an  affirmative 
act  on  defendant's  part  which  contributed  to  the 
occurrence,  inasmuch  as  the  owner  had  long  suf- 
fered the  land  in  front  of  his  hotel  to  be  used 
by  the  public  as  a  highway,  and  it  was  to  his 
advantage  to  leave  the  strip  open  to  the  public 
as  a  passway.  In  the  case  of  Cusich  v.  Adams 
a  bridge  had  been  constructed  connecting  the  own- 
er's premises  with  the  highway  for  his  own  con- 
venience and  purposes,  and  the  public  had  used 
it  without  aiiv  invitation  from  the  owner,  but 
simply  by  his  sufferance,  and  it  was  held  that 
he  was  not  •  liable  for  injury  to  a  person  who 
went  upon  it  voluntarily.  See  to  the  same  effect: 
Oalveston  Oil  Co.  v.  Morton,  7(L  Tex.,  400  (S. 
C,  8  Am.  St.  Eep.,  611,  and  case  cited);  Ster- 
gen  v.  Van  SicMen,  16  L.  R.  A.,  640.  Nor 
will  the  fact  tliat  persons  had  been  accustomed  to 
go    upon    the    premises    and    pass    over    them    change 
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the  rule  unless  there  is  some  invitation,  allure- 
ment^ or  inducement  to  do  so.  Murphy  v.  City 
of  Brooklyn  J  'S,  Y.,  118,  576.  In  that  case  a 
boy  was  drowned  in  a  hole  by  the  side  of  a 
sewer  constructed  by  defendant  through  private 
property  and  along  which  ]>er8ons  had  been  in  a 
habit  of  traveling  in  going  to  the  bay.  The  rule 
is  clearly  stated  in  Dobbins  v.  The  iJ.  B.,  88 
L.  E.  A.,  573  and  676.  See  also  Faris  v.  Ho- 
berg,  134  Ind.,  269  (S.  C,  39  Am.  St.  Rep., 
261).  There  is  in  this  latter  case  a  collation  of 
authorities,  and  the  rule  is  laid  down  that  the 
enticement,  allurement,  or  inducement,  as  the  case 
may  be,  must  be  the  equivalent  to  an  expressed 
or  implied  invitation  to  use  the  way  as  a  pub- 
lic way.  »  See,  also,  Gibson  v.  Leonard,  143  111., 
182  (S.  C,  36  Am.  St  Rep.,  376);  Plumner 
v.  Dill  156  Mass.,  426  fS.  C,  32  Am.  St.  Rep., 
463). 

In  the  ease  of  Kelly  v.  Columbus,  41  O. 
St.  Rep.,  236,  it  was  held  that  the  mere  fact 
that  a  pavement  *  extends  beyond  the  limits  of 
the  street  will  not  give  a  right  of  action  to  one 
walking  on  it  if  he  knows  that  he  had  gone  out 
of  the  boundary  of  the  street,  nor  can  it  be 
treated  as  an  ii^plied  invitation  to  step  aside  and 
follow  it  across  private  property  without  any  pur- 
pose or  object  that  could  have  been  foreseen  by 
the    owner    of    the    property.      Other    cases    too    nu- 
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merons  to  mention  may  be  cited  laying  down  the 
same    doctrine. 

There  is  another  clas?*  of  cases  which  holds 
that  when  an  owner  of  property  contiguous  to  a 
street  or  highway  permits  an  excavation  near 
the  highway  or  passway,  into  which  a  person 
inadvertently  or  by  accident  falls  while  attempt- 
ing to  pass  along  the  highway  or  passway^  he 
will  be  liable  for  injuries  resulting  therefrom, 
but  this  is  confined  to  cases  where  the  person 
injured  is  attempting  to  pass  along  the  way  which 
is  for  the  public,  and  inadvertently  or  by  acci- 
dent in  the  dark  or  othenvise  falls  into  the  exca- 
vation   without    fault    or    negligence    on    his    part. 

The  case  of  Nthleti  v.  Nashville,  12  Heis.,  684, 
is  a  case  combininfij  tlie  two  classes.  In  that 
case  an  excavation  had  been  made  either  on  or 
adjoining  an  alley  in  the  city  of  is^ashville,  and 
adjoining  McKendree  Church.  Whether  it  was  on 
the  property  of  the  church  or  in  the  alley  does 
not  clearly  appear,  but  it  was  on  the  side  of 
the  alley  and  either  in  it  or  on  the  church  lot 
adjoining  it.  This  excavation  had  been  made  for 
convenient  entrance  into  the  basement  of  the 
church,  and  J^iblett,  at  night,  in  endeavoring  to 
cro.^s  the  alley  and  approach  the  house,  fell  into 
this  excavation  and  was  injured.  There  was,  there- 
fore, in  this  c^se  an  invitation  to  the  public  by 
the  church  to  use  this  entrance  way  to  the  church, 
and  there  was,  as  to  the  city,  an  excavation  in 
or    adjoining    the     alley,     an    attempt    to    enter    the 
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entrance  in  the  dark  and  ^  an  injury  resulting 
therefrom.  This  case  is  not  cited  by  counsel, 
and    is    not    analogous    to    the    case    at    bar. 

Applying  the  prijiciples  laid  down  in  the  cases  we 
have  cited  to  the  present  one,  we  are  of  opinion  the 
learned  trial  Judge  incorrectly,  in  effect,  though 
not  in  express  words,  assumed  that  the  plaintiff 
was  using  this  gloating  as  a  passway  by  implied 
invitation  of  the  defendant  and  as  a  matter  of 
right.  The  plaintiff  shows  clearly  that  he  did 
not  go  upon  it  by  inadvertence  or  accident  or 
even  necessity,  but  bv  dest^n.  He  is  not  certain 
whether  he  passed  over  it  from  Jiis  own  premises 
all  the  wav  to  where  he  fell  or  whether  he 
turned  uptin  it  when  he  reached  his  oato  wagon, 
which  was  standing  upon  and  blocking  the 
sidewalk.  It  does  appear  that  he  could  have 
gone  around  the  wagon  by  going  into  the  alley, 
but  he  preferred  to  pass  over  the  grating,  in 
order  to  avoid  the  cobble  stones  of  the  allev,  and 
this,  too,  when  he  was  aware  that  the  grating 
was  cracked  and  defective.  Whether  he  was  jus- 
tifiable in  going  over  this  grating  as  a  matter 
of  right  and  as  a  part  of  the  highway,  depends 
upon  whether  the  owner  had  expressly  or  impli- 
edly invited  him  and  others  to  do  so.  That  the 
grating  was  designed  to  be  used  as  a  convenience 
for  ingress  or  egress  to  the  rear  of  the  defend- 
ant's store  clearly  appears,  whether  there  was  any 
invitation   to  the  public  to   also  use   it  as   a   passway 
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along  the  alley  depends  on  its  location,  its  con- 
struction, its  material,  and  snch  other  facts  and 
circumstances  as  would  indicate  whether  it  was 
so  designed  to  be  used  bv  the  public  and  whether 
the  public  would  so  understand  it.  This  question 
should  have  been  submitted  to  the  jury  directly, 
but  while  the  Court  did  not  say  in  so  many 
words  that  the  plaintiff  had  a  right  to  use  it 
as  a  passway,  such  is  the  unavoidable  inference 
from  the  several  portions  of  the  charge  which  we 
have    cited    and    other    paiis    not    cited. 

We  are  of  opinion  '  it  was  error  not  to  give 
special  instruction  Xo.  2  asked  for.  This  is,  in 
substance,  that  if  the  grating  had  been  broken 
or  rendered  defective  by  the  Livermore  Foundry 
Co.  throwing  barbed  wire  upon  it,  and  this  was 
done  without  the  knowledge, «  consent,  or  authority 
of  the  owner,  and  while  so  broken  the  plaintiff 
was  injured  by  stepping  on  it,  then  defendant, 
if  he  did  not  know  of  the  defect,  and.  bv  the 
exercise  of  ordinary  dili'2:ence  could  not  know  of 
it,  ,would  not  be  liable.  If  a  third  person  creates 
a  dangerous  state  of  affairs  on  the  owner's  prop- 
erty, of  which  he  had  no  loiowledge  and  which 
by  using  ordinary  care  he  could  not  know,  then 
he  would  not  be  held  responsible  therefor,  even 
to    a    party    rightfully    on    the    premises. 

Tt  is  not  necessary  to  pass  upon  the  other  as- 
signments as  the  error  pointed  out  must  result 
in  reversing  the  case  and  remanding  it  for  a 
new    trial.     The    appellee    will    pay    costs    of    appeal. 
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Blue    Grass    Canning   Co.    v.    Wabdman. 

(Jackson.      April     19,     LS99.) 

1.  PLBADiNe  AUD  PRACTICE.     Waivef  of  mtenowier. 

Nonresident  defendants,  by  coming  in  and  defending  on  the 
merits,  waive  a  misnomer  in  the  writ  of  attachment  upon 
which  service  by  publication  was  based,  in  describing  the  de- 
fendant company  as  a  corporation  rather  than  a  partnership. 
{Post,  pp.  180,  i8L) 

2.  Same.    Describing  firm  in  process. 

The  names  of  the  members  of  a  firm  should,  for  greater  regu- 
larity and  certainty,  be  given  in  the  process  by  which  an  action 
is  commenced,  but  the  omission  of  their  names  does  not  make 
the  process  void.     {Post,  p.  181.) 

Case  cited  and  approved:  Marshall  v.  Hill,  8  Ter.,  100. 

3.  JuDOMEiTT.     Adapted  to  the  sUiuition. 

A  Court  of  Law  may,  in  an  attachment  suit,  protect  the  interest 
acquired  by  third  parties  under  a  prior  attachment  in  the  at- 
tached fund,  which  is  in  cvstodia  legis,  by  directing  that  the 
fund  shall  be  applied  to  the  payment  of  its  judgment,  sub- 
ject to  the  prior  attachment.     {Post,  pp.  182,  183.) 


FROM    SHELBY. 


Appeal    in    error    from    Circuit    Court    of    Shelby 
County.     J.     S.    Galloway^    J. 

W.    B.    Metcalf    for    Canning    Co. 

Hancock    Poston    for    Wardman. 
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Beard^  J.  This  is  an  action  instituted  bv  de- 
fendants in  error  to  recover  damasjes  from  the 
plaintiff  in  error,  ,for  an  alleged  breach  of  con- 
tract of  sale  of  fifty  five  cases  of  canned  toma- 
toes.  The  Blue  Grass  Canning  Co.  being  a  non- 
resident of  the  State,  the  suit  was  begun  by  orig- 
inal attachment,  and  service  was  had  by  a  gar- 
nishment notice  to  Brooks,  [Jfeely  &  Co.  Upon 
an  answer  of  the  garnishees  showing  that  they 
had  a  fund  in  their  hands  belonging  to  the  can- 
ning company,  the  statutory  puWication  was  made 
against  it.  In  due  time  after  this  the  company 
filed  a  plea  in  abatement  in  which  it  Was  aver- 
red that  there  was  a  misnomer  in  the  writ  in 
that  it  was  a  partnership  composed  of  J.  E.  & 
H.  Guenther,  and  not  a  corporation.  Upon  the 
filing  of  this  plea  the  plaintiffs,  by  leave  of 
Court,  amended  their  affidavit,  writ,  etc.,  by  add- 
ing after  the  name  of  the  Blue  Grass  Canning 
Company  the  words  "a  firm  composed  of  J.  E. 
&  Henry  Guenther."  The  cause  then  proceeded 
to    judgment. 

It  is  now  insisted  that  this  was  error,  it  being 
assumed  that  the  action  as  originally  instituted 
and  up  to  the  time  of  the  amendment  was  a 
nullity.  This  is  a  mistake.  Neither  the  affidavit 
for,  nor  the  writ  of  attachment  described  the 
Blue  Grass  Canning  Co.  as  a  corporation.  There 
was  nothing  in  the  face  of  the  papers  to  indi- 
cate   whether    it    was    a    corporation    or    a    partner- 
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ship.  This,  however,  is  immaterial  so  far  as  thy 
Guentliers  are  concerned,  because,  after  the  amenrl- 
nient  was  made,  the/  cane  in  and  submitted 
themselves  to  the  jurisdiction  of  the  Court  by 
defending  on  the  merits.  Even  if  defective  orig- 
inally, their  appearance  cured  the  defect.  But  it  is 
error  to  assume  that  this  proceeding  was  void  up 
to  the  time  of  the  amendment.  The  plaintiffs  in 
error  were  sued  in  their  firm  name  and  publica- 
tion was  made  for  them  in  that  name.  While 
it  would  have  been  proper,  for  greater  regularity 
and  certainty,  that  the  names  of  the  members  of 
the  firm  should  have  been  given  in  the  original 
papers,  yet  the  omission  of  their  names  did  not 
make  the  process  void.  Marfshall,  v.  Hill,  8  Yer., 
100. 

It  is  ursred  as  a  further  error  in  this  case 
that  there  is  no  material  evidence  to  sustain  the 
judgment.  Only  three  persons  have  personal  knowl- 
edge of  the  contract  alleged;  of  these  two  were 
the  plaintiffs  below,  and  the  third  was  the  Mem- 
phis agent  of  the  canning  company.  I'he  two 
plaintiffs  testify  positively  that  the  contract  of 
purchase,  for  breach  of  which  this  suit  is  brought, 
was  made.  This  the  agent  as  emphatically  denies. 
Such  being  the  state  of  the  record,  it  is  unneces- 
sary, and,  in  view  of  the  well  established  rule 
in  this  Court,  it  would  be  iraproper,  for  us  to 
go  into  those  matters  which  are  relied  upon  in 
argument     to     weaken     or    corroborate     the     testimony 
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of  the  respective  witnesses.  It  was  the  duty  of 
the  trial  Judge  to  sift  the  testimony  in  order  to 
ascertain  where  the  preponderance  was,  and  it  is 
ours  to  maintain  his  judgment,  finding  it  sus- 
tained   by    material     evidence. 

Not  only  is  the  contention  of  the  plaintiffs  be- 
low maintained  by  their  own  testimony,  but  we 
also  find  that  the  contract  which  they  insist  upon 
was  one  which,  under  the  terms  of  a  letter  ad- 
dressed by  his  principals  to  this  agent  and  by 
him  exhibited  to  these  plaintiffs,  he  was  empow- 
ered to  make.  We  need  not  set  out  this  letter; 
it  is  sufficient  to  say  it  gave  the  agent  ample 
authority  to  make  the  contract  in  question,  with- 
out further  confirmation  from  the  canning  com- 
pany. 

Again,  it  is  insisted  the  Court  was  in  error 
in  pronouncing  the  judgment  it  did,  which,  it  is 
argued,  is  rather  in  the  form  of  a  decree  in 
chancery  than  a  common  law  judgment.  Prior 
to  the  institution  of  this  suit  Mallory,  Crawford 
&  Co.,  claiming  to  be  creditors  of  plaintiffs  in 
error,  had  attached  the  fund  in  the  hands  of 
Brooks,  Neely  &  Co.  Their  case  was  still  pend- 
ing and  undetermined  in  the  same  Court  at  the 
time  of  t^e  rendition  of  this  judgment.  On  the 
trial  of  the  present  case  the  record  in  the  Mal- 
lorv,  Crawford  &  Co.  case  was  offered  in  evidence 
by  the  plaintiffs  below.  No  objection  was  made  to 
this    offer,    but,    on    the    contrary,    the    attorneys    for 
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both  plaintiffs  and  defendants  embodied,  by  agree- 
ment, in  a  written  stipulation  the  contents  of 
that  record  and  made  it  a  part  of  the  record  in 
this  case.  This  agreement  showed  the  fund  at- 
tached had  been  paid  into  the  Court  by  Brooks, 
-Xeely  &  Co.,  and  was  then  in  custodia  legiSy 
and  that  after  satisfying  the  claim  of  Mallory, 
Crawford  &  Co.,  should  they  succeed  in  their  liti- 
gation, there  would  be  left  a  considerable  balance 
to  be  applied  to  the  claim  of  Wardman  &  Behr. 
On  this  record,  embracing  this  stipulation,  the 
Circuit  Court  pronoimced  a  judgment  for  $240 
in  favor  of  plaintiffs  below,  against  the  two  Guen- 
thers  constituting  the  firm  of  The  Blue  Grass 
Canning  Company,  sustaining  the  attachment  and 
adjudging  that  the  funds  paid  into  Court  by 
Brooks,  Neely  &  Co.  should  be  applied  to  the 
payment  of  this  judgment,  subject,  however,  to 
the  prior  attachment  of  Mallory,  Crawford  &  Co. 
We  see  no  error  in  this.  We  think,  having  con- 
trol of  the  fund  and  of  the  parties  litigating 
over  the  fund,  it  was  proper  for  the  Court  to 
guard,  as  it  did,  the  rights  of  the  respective 
parties.  This  power  pertains  to,  and  is  properly 
exercised  by,  any  Court,  whether  it  has  legal  or 
equitable  jurisdiction.  The  other  errors  assigned 
were  disposed  of  orally. 
Judgment    affirmed. 
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Post    v.    Railkoad. 
(Jackson.      May    27,    1899.) 

1.  EviDENCB.    AdmUMle  under  scope  of  pleadings,  wJien. 

A  bill  charging'  that  the  action  of  a  railroad  was  due  to  an 
agreement  between  itself  and  other  carriers,  the  terms  of 
which  are  unknown  to  the  complainant,  but  whose  tenor  was 
to  restrain  trade  and  commerce,  is  broad  enough  to  let  in  full 
evidence  as  to  what  was  done  at  a  meeting  at  which  the  agree- 
ment was  made,  and  what  policies  were  there  outlined,  and  of 
the  division  of  traffic,  if  any,  there  made,  and  the  circumstances 
connected  with  it.     {Post,  pp.  200,  201.) 

2.  Common  Cabribb.     Designation  of  route  for  through  shipments. 

The  right  to  designate  the  route  of  through  shipments  at  through 
rates  lower  than  local  rates  belongs  to  the  carrier,  and  not  to 
the  shipper,  in  the  absence  of  any  sufficient  or  controlling 
reason  to  the  contrary.     {Post,  pp.  202-215.) 

Cases  cited:  Trans.  Co.  v.  Bloch  Bros.,  86  Tenn.,  415;  Birdu  Rail- 
road, 99  Tenn.,  719;  Railroad  v.  Brumley,  5  Lea,  401;  Dillard 
Bros.  V.  Railroad,  2  Lea,  288;  Tel.  Co.  v.  Munford,  87  Tenn., 
190;  Railroad  v.  Odill,  96  Tenn.,  6L 

3.  Same.     Same. 

An  illegal  advantage  to  a  shipper  over  other  shippers,  by  way 
of  rebates  from  a  fast  freight  line,  will  not  be  ground  for  giv- 
ing him  the  right,  as  against  other  carriers,  to  designate  the 
route  for  a  through  shipment  at  through  rates.  {Post,  pp.  216, 
219,  220.) 

4.  Same.     Same. 

The  carrier^s  right  to  select  the  route  for  through  shipments  does 
not  extend  to  the  selection  of  insolvent  lines,  or  uncertain 
or  unreliable  agencies.     {Post,  pp.  220.) 

5.  Same.     Unlawful  combinations. 

A  declaration  of  policy  made  by  each  of  several  carriers  at  a 
meeting,  which  is  simply  an  expression  of  a  right  which  the 
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carriers  had  without  such  declaration,  and  which  is  not  made  for 
an  illegal  purpose,  and  does  not  operate  prejudicially  to  ship- 
pers, although  it  declares  that  rates  are  not  to  be  reduced,  does 
not  constitute  an  unlawful  combination,  where  the  rates  re- 
ferred to  are  reasonable  rates,  which  have  resulted  from  free 
competition.     {Po8t,  pp,  221-223.) 

6.  Samb.    Same, 

An  injunction  against  observing  a  declaration  of  policy  by  car- 
riers, will  not  be  granted  on  the  ground  that  it  may  be  made 
the  basis  of  illegal  acts  and  practices  thereafter,  when  they  are 
not  its  direct  and  necessary  effect.     [Post,  PP-  223-226.) 

7.  Same.    Not  partners. 

An  agreement  among  several  connecting  carriers  regarding 
through  shipments  does  not  constitute  them  a  partnership. 
[Post,  PP^  226,  227.) 

8.  Injunction.    Mandatory  granted,  when. 

A  mandatory  injunction  will  not  be  granted  except  In  extreme 
cases,  and  when  Courts  of  Law  are  unable  to  afford  adequate 
redress,  or  when  the  injuries  complained  of  cannot  be  com- 
pensated in  damages.     {Post,  p.  216.) 

9.  Same.    Anti-trust  laws  not  enforced  by. 

The  anti -trust  statutes.  State  and  Federal,  are  not  enforceable 
by  mandatory  injunction,  at  the  instance  of  a  private  party. 
{Post,  pp.  225,  231.) 
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Appeal    from    Chaiicery    Court    of    Shelby    County. 
Lee    Thorjn'tox^    Ch. 

Carroll    &    ATcKellar    for    Post.   . 

W.    A.    Henderson    and    F.    P.    Poston    for   Rail- 
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Wilkes^  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Shelby  County,  on  February  17, 
1899,  by  John  A.  Post  &  Co.  and  ten  other 
firms  of  cotton  shippers,  named  in  the  bill, 
against  the  Southern  Railway  Co.,  to  compel  it 
by  mandatory  injunction  to  issue  its  bills  of  lad- 
ing for  cotton  tendered  it  by  complainants  for 
transportation  to  New  England  points,  with  the 
routing,  or  lines  of  connecting  carriers,  selected 
by  complainants  inserted  therein.  The  material 
allegations  of  the  bill  are:  That  on  the  day 
named  the  Southern  Railway  Co.,  a  corporation 
under  the  laws  of  Virginia,  was  operating  its  line 
of  railway  from  Memphis,  Tennessee,  to  Alexan- 
dria, Virginia,  having  a  "joint  freight  tariff  in 
connection  with,  among  other  railroads,  the  Penn- 
sylvania Railroad  and  the  New  York,  New  Ha- 
ven &  Hartford  Railroad,  thus  forming  a  con- 
tinuous line  from  the  city  of  Memphis  to  the 
city  of  Fall  River,  Massachusetts,"  and  that  the 
joint  freight  tariff  provided  for  a  through  rate 
from  Memphis,  and  over  the  lines  named,  on 
uncompressed  cotton,  and  was  certified  to  con- 
formably to  the  interstate  commerce  law,  and  con- 
current over  the  lines  named,  at  the  prescribed 
rate  of  50i  cents  per  one  hundred  pounds,  which, 
by  agreement  between  the  several  carriers  named, 
was  to  be  divided  inter  sese.  That  on  the  17th 
of  February,  1899,  the  complainants  tendered  to 
defendant    twenty-four    bales    of    cotton,    marked    "D. 
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Z.  S.,'^  with  the  following  shipping  directions, 
viz. :  Via  defendant's  line  to  Alexandria,  thence  via 
Pennsylvania  Railroad  to  Jersey  City,  N.  J. ;  and 
thence  via  the  Ifew  York,  Xew  Haven  &  Hart- 
ford Railroad  to  Fall  River,  "Mass.,  its  destina- 
tion, and  requested  that  it  issue  its  usual  bill 
of  lading,  with  the  said  routing  inserted,  at  the 
said  joint  tariflF  rate  of  50^  cents,  which  defend- 
ant refused,  claiming  itself  the  right  to  say  over 
what  connecting  line  it  should  be  transported. 
That  the  defendant  and  the  other  lines  named 
had  all  necessary  facilities  for  carrying  said  cot- 
ton and  had  no  legal  excuse  for  refusing  to  ac- 
cept it  and  issue  its  bill  of  lading  with  the 
routing  selected  by  complainants  therein.  That  this 
refusal  was  due  to  a  secret  agreement  made  at 
New  Orleans,  the  terms  of  which  are  unknown 
to  complainants,  the  tenor  of  which  was  to  re- 
strain trade  and  commerce,  and  was  entered  into 
between  all  the  lines  of  railroad  initial  at  Mem- 
phis, and  applicable  to  no  other  than  cotton  ship- 
ments from  Memphis,  and  violated  the  laws  of 
the  United  States — i  e.,  the  Sherman  anti-trust 
Act — and  the  statutes  of  Tennessee;  it  was  an 
illegal  discrimination  against  Memphis,  and  against 
a  particular  class  of  shipments.  That  complainants 
have  been  cotton  shippers  for  many  years,  buy- 
ing for  Eastern  mills,  many  of  whom  require 
cotton  to  be  shipped  over  certain  designated  lines. 
That    they    have,     since    the     alleged     agreement,     re- 
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peatedh  tendered  to  defendant,  and  other  railroads 
at  Memphis,  shipments  of  cotton,  with  routing 
given,  and  demanded  bills  of  landing  therefor, 
which  were  refused;  and  that  the  conduct  of  de- 
fendant  has  been  oppressive,  continued,  and  re- 
peated, and  has  caused  them  irreparable  loss  and 
damage.  That  defendant  had,  prior  to  said  agree- 
ment, received  for  them  cotton  for  Eastern  points 
with  such  routing  as  they  selected  inserted  in  the 
bill  of  lading.  The  bill  claims  the  right  on  the 
part  of  the  shipper  to  compel  the  defendant  to 
receive,  issue  its  bills  of  lading  for,  and  trans- 
port, over  such  connecting  lines  as  complainants 
may  select,  all  cotton  tendered  by  them.  The 
prayer  was  for  the  issue  of  a  mandatorv  injunc- 
tion requiring  defendant  to  receive  the  tAventy- 
four  bales  tendered,  issue  its  bills  of  lading 
therefor  with  shipping  directions  inserted,  and  re- 
quiring it  to  receive  all  cotton  tendered  by  com- 
plainants in  future  on  their  customary  bill  of 
lading,  and  that  it  be  made  perpetual  on  final 
hearing,  and  for  general  relief.  The  injunction 
as    prayed    issued. 

Defendant  filed  its  demurrer  and  answer  to 
said  bill.  The  demurrer  contained  three  grounds; 
the  first,  that  there  is  no  equity  in  the  bill; 
second,  want  of  jurisdiction  of  the  subject-matter, 
and  that  the  remedy,  if  any,  was  in  the  Circuit 
Court  of  the  United  States.  The  third  was  to 
the     effect     that     defendant    company     cannot     be     re- 
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quired,  against  its  consent,  by  the  complainants 
heroin  or  the  Court  to  accept  the  routing  given 
by  the  complainants  for  the  transportation  of  said 
freights  as  set  ont  in  the  bill,  but  the  routes 
and  agencies  to  be  selected  for  such  transporta- 
tion beyond  Alexandria,  Va.,  were  and  are  wholly 
within  the  defendant's  control,  which  was  over- 
ruled by  the  Conrt.  The  answer  of  defendant, 
coupled  ^^'ith  the  demurrer,  admitted  its  corporate 
existence  and  o^vnership  of  the  line  from  Mem- 
phis to  Alexandria:  that  the  joint  through  freight 
tariff  alleged  in  the  bill  has  been  established,  and 
was  in  force  on  February  17th,  having  been  filed 
with  and  approved  })y  the  Interstate  Commerce 
CoTnmission,  and  provided  for  a  joint  tariff  rate 
of  50^  cents  per  one  hundred  pounds  on  uncom- 
pressed cotton  from  Memphis  to  Fall  River, 
Mass.,  over  the  lines  indicated;  that  it  does  not 
know,  and  cannot  admit  the  averment,  that  the 
other  railroad^  lines  named  in  said  tariff  have 
certified  their  acceptance  of  it  to  the  commission, 
as  required  by  law,  and  demands  proof;  that  by 
said  tariff  defendant  and  the  other  lines  named 
agreed  to  a  division  of  the  rate  inter  sese.  De- 
fendant alleges  that  by  other  provisions  of  the 
same  tariff  deliveries  of  cotton  could  be  made 
by  it  to  the  Pennsylvania  Railroad  for  delivery 
to  Fall  River,  Mass.,  under  said  tariff,  and  at 
the  through  rate,  either  at  Hagerstown,  Md.,  over 
the    Norfolk    &    Western    Railway,     or    at    Pinner's 
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Point,  Va.,  to  be  used  as  the  exigencies  of  the 
•  business  might  require ;  and  that  it  had  the  right 
to  select  the  connecting  3ine  over  which  the  same 
should  be  carried.  The  tender  of  the  twentv-four 
bales  of  cotton  alleged  in  the  bill  is  admitted, 
as  it  admitted  defendant's  refusal  to  receive  it 
and  issue  bills  of  lading  under  the  conditions 
demanded  by  complainants;  but  defendant  says  at 
the  time  of  this  refusal  to  allow  complainants 
to  route  said  cotton  through  to  destination,  it 
was  ready,  willing,  and  offered  to  receive  said 
twenty-four  bales,  and  any  other  cotton  that  might 
be  offered,  and  safely  and  promptly  carry  it  to 
Alexandria,  Va.,  and  deliver  it  to  any  person  or 
carrier  the  shipper  might  name;  issuing,  however, 
only  its  local  bill  of  lading,  and  charging  local 
freight  rates  on  such  shipments,  recognizing,  as 
it  always  has,  the  shipper's  right  to  send  any 
freight  to  any  point  on  this  line,  and  have  it 
delivered  as  the  shipper  might  elect,  but  denying 
that  in  cases  where  frc^ight  was  to  be  shipped 
to  a  point  beyond  its  own  line  it  could  be  com- 
pelled at  all  to  issue  its  through  bill  of  lading 
therefor,  except  at  its  o])tion,  and  subject  to  such 
reasonable  conditions  as  it  might  impose;  that 
the  rate  shown  in  tariff  of  50i  cents  is  much 
lower  tlian  the  combined  local  rates  on  each  line 
would  be,  and  these  reduced  rates  can  only  be 
fi:iven  bv  arrangements  with  the  several  carriers 
composing    the    through    line,    and    cannot    be    made 
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for  any  length  of  time,  but  are  continually 
changing  t«)  meet  the  necessities  of  the  business. 
The  defendant  gives  many  reasons  why  it  should 
be  allowed  to  rente  f eight,  viz.:  Solvency  of  con- 
nections; ability  to  handie  freight  promptly;  will- 
ingness and  ability  to  settle  claims  growing  out 
of  shipments  promptly;  selection  of  lines  with  the 
view  of  having  them  return  defendant's  cars  from 
the  east  loaded,  or  reciprocity  in  business  rela- 
tions; a  particular  lino  may  at  any  time  become 
disabled  or  congested,  so  as  to  be  unable  to 
move  freight  promptly;  defendant  may  be  required 
to  send  its  cars  over  lines  which  will  not  re- 
turn them,  or  pay  milage  or  return  any  business 
on  them,  while  the  lines  selected  by  defendant 
may  do  all  this,  and  it  should  be  left  free  to 
make  its  own  selections  and  arrangements.  I'he 
refusal  to  receive  the  twentv-fonr  bales  of  cotton 
upon  the  distinct  ground  that  the  shipper  did  not 
have  the  right  to  select,  and  defendant  could  not 
be  compelled,  on  through  shipments  beyond  its 
line,  to  issue  through  bills  of  lading  over  the 
connecting  carriers,  is  admitted.  Defendant  denies 
that  it  I»as  done  anytliing  not  authorized  by  law 
or  that  it  has  violated  any  law;  denies  that 
there  was  any  agreement  at  Xew  Orleans  touch- 
ing the  routing  of  cotton,  or  that,  if  there  had 
been,  it  violated  any  law.  State  or  national;  de- 
nies that  it  has  been  guilty  of  discrimination 
against     complainants,     or     Memphis     as     a     market, 
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or  cotton  as  a  product,  or  that  it  has  ever  per- 
mitted shippers  to  route  cotton  at  Memphis  or 
elsewhere.  The  averments  of  the  bill  in  regard 
to  repeated  tenders  of  cotton  by,  irreparable  loss 
and  dan[iage  to,  and  discrimination  against  com- 
plainants are  denied.  Tn  short,  all  the  material 
averments  are  put  in  issue,  and  defendant  insists 
that  under  the  law  it  has  the  right  to  i-efuse 
to  receive  cotton  or  anything  else,  and  to  refuse 
to  issue  its  through  bill  of  lading  therefor  be- 
yond its  owTi  line  unless  it  may  select  the 
agencies    by    which    it    will    be    carried. 

Considerable  proof  was  taken  in  the  case,  and, 
on  final  hearing,  the  Cyoxivt  below  decreed  *^that 
the  complainants  are  entitled  to  have  their  cotton 
accepted  and  received  by  the  defendant,  and  trans- 
ported over  its  line  and  over  the  connecting  lines  of 
defendant,  as  designated  in  the  bill  herein,  to  Alex- 
andria, Va.,  and  thence  over  the  Pennsylvania 
Kailroad  to  Jersey  City,  and  thence  over  the  New 
York,  New  Haven  &  Hartford  Railroad  to  desti- 
nation, as  complainants  may  so  designate  their 
cotton  to  be  shipped,  where  the  defendant  has 
through  tariff  arrangements  with  such  designated 
connections,  and  complainants  tendering  the  pub- 
lished through  tariff  rate,  and  demanding  the 
usual  and  customary  bill  of  lading  therefor;"  and 
held  further  "that  the  provisional  mandatory  in- 
junction heretofore  issued  in  this  case,  requiring 
the     defendant     to     accept     and     transport     complain- 
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ante'  cotton  upon  the  condition  and  consideration 
hereinbefore  mentioned,  be  made  perpetual,"  from 
which  defendant  prayed  and  perfected  an  appeal 
to  this  Court,  and  now  makes  the  following  as- 
signment    of     errors: 

^' First. — The  Court  erred  in  overruling  the  third 
ground  of  demurrer  filed  by  defendant,  to  the 
effect  that  it  could  not  be  compelled  to  accept 
the  routing  given  by  complainante  for  the  trans- 
portation of  cotton  as  claimed  by  them,  but  that 
the  routes  and  agencies  to  be  selected  for  the 
transportation  thereof  beyond  ite  own  lines  was 
and  is  a  matter  wholly  within  the  control  of 
demurrant. 

"Second. — The  Court  erred  in  decreeing  that 
the  complainants  were  entitled  to  have  their  cot- 
ton accepted  and  received  by  the  defendant,  and 
transported  over  its  line  and  over  the  connecting 
lines  of  defendant,  as  designated  in  the  bill,  to 
Alexandria,  Va.,  and  thence  over  the  Pennsylvania 
Railroad  to  Jersey  City,  and  thence  over  tJie 
New  York,  New  Haven  &  Hartford  Railroad  to 
destination,  with  the  routing  to  be  selected  by 
the  complainants  inserted  in  the  bill  of  lading 
issued  therefor,  and  to  have  issued  to  them  the 
customary    bill    of    lading    therefor. 

^^ Third. — The  Court  should  have  held,  and  erred 
in  refusing  to  hold,  that  the  defendant  railway 
company  had  the  legal  right,  where  cotton  des- 
tined   for    shipment    to    points    beyond    ite    own    line 
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was  tendered  to  it  /or  transportation,  to  select 
and  name,  and  transport  the  same  over  snch  con- 
necting lines  beyond  its  o^vn  line  as  it  might 
select    and    choose    to    use. 

^^  Fourth. — The  Court  erred  in  adjudging  and 
decreeing  that  the  provisional  mandatory  injunc- 
tion preliminarily  granted  in  this  cause,  requiring 
the  defendant  to  accept  and  transport  cotton  ten- 
dered it  by  complainants  over  such  connecting 
lines  as  thev  micht  choose  to  select,  be  made 
perpetual. 

'^Fifth. — The  Court  should  have  held,  and  erred 
in  refusing  to  hold,  that  complainants  were  en- 
titled to  no  relief,  and  in  refusing  to  dismiss 
their     bill    herein. 

^'Sixih, — The  Court  erred  in  admitting  in  evi- 
dence the  following  (]uestions  and  answers  pro- 
pounded by  .  complainants'  counsel  to  Frank  An- 
derson, to  wit,  the  questions  designated  in  the 
bill  of  exceptions  touching  the  physical  division 
of  critton  or  the  apportionment  of  it  between  the 
several  carriers  at  Memphis,  and  in  admitting  in 
evidence  the  announcement  or  resolution  filed  as 
•Exliibit  10  to  Anderson's  deposition,  showing  such 
physical  division  or  apportionment  of  cotton  ship- 
ped out  of  Memphis,  and  in  admitting  in  evi- 
dence the  te«^timcmy  of  B.  E.  Sarc:ent  and  J.  M. 
Culp,  and  especially  the  supplement  to  Exhibit 
B.     to     the     deposition     of    J.     M.     Ciilp,     being    the 
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annoimcement  of  the  percentages  to  which  each 
road     would    limit    its    carriage    capacity. 

'Seventh. — The  Court  erred  in  declining  to  com- 
pel the  witness,  H.  B.  Dcmniing,  to  answer  the 
question  propounded  to  him  touching  the  fact  as 
to  whether  or  not  he  or  his  firm  had,  prior  to 
the  20th  of  Decemlx^r,  1S08,  received  or  accepted 
from  the  Star  Union,  or  any  other  fast  freight 
line  out  of  Memphis,  rebates  or  concessions  from 
the  regular  cotton  rate  in  force.  The  Court  erred 
in  refusing  to  compel  the  witness,  C.  C.  Cowan, 
to  answer  the  question  propounded  to  him  as  to 
whether  or  not  he  or  his  firm  received  or  ac- 
cepted from  the  Star  Union  Line,  or  any  other 
fast  freight  line  out  of  Memphis,  prior  to  the 
20th  of  December,  1898,  rebates  or  concessions 
from     tlie    reirular    established    cotton    rate    in    force. 

''Eighth. — The  Court  should  have  held  that,  the 
subject-matter  hereof  being  interstate  commerce, 
under  Art.  1,  p.  »%  of  the  United  States  Con- 
stitution, the  State  Court  had  no  jurisdiction,  and 
erred  in  overruling  the  second  ground  of  de- 
murrer. 

''Ninth. — The  Court  erred  in  refusing  to  hold 
that  under  the  provisions  of  the  Act  of  Congress 
passed  Febnuiry  4,  1887,  and  amendments  thereto, 
regulating  interstate  commerce,  the  defendant  could 
not  be  compelled  to  issue  bills  of  lading  for 
goods    to    be    transported    beyond    its    own    line    over 
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connecting  lines  of  camel's  selected  by  the  ship- 
per. 

''Tenth. — The  Court  erred  in  refusing  to  hold 
that  the  New  Orleans  announcement  of  December 
20,  1898,  was  not  violative  of  Ibe  provisions  of 
the  Act  of  Congress  passed  July  2,  1890,  known 
as  the  anti-trust  Act,  or  of  the  provisionn  of 
the  Act  of  Congress  to  regulate  interstate  com- 
merce,   passed    February    4,    1887. 

'^Eleventh, — The  Court  erred  in  refusing  to  hold 
that  complainants  herein  could  not  maintain  the 
bill  for  an  alleged  violation  of  tiie  anti-trust  Act, 
passed  by  Congress  July  2,  1890,  the  United 
States  being  the  only  party  authorized  to  main- 
tain   such    a    bill/' 

Before  proceeding  to  consider  the  question  of 
law  involved,  we  think  it  necessary  to  pass  upon 
several  questions  of  fact  as  to  which  there  is 
more  or  less  of  difference  between  the  parties. 
It  is  insisted  that  the  refusal  to  allow  shippers 
to  select  their  own  routes  applied  only  to  the 
Memphis  market,  and  to  shipments  of  cotton;  that  it 
was  first  put  in  force  after  December  20,  1898; 
that  repeated  attempts  were  made  after  that  time 
to  make  shipments  over  routes  designated  by  ship- 
pers, and  refused;  that  irreparable  loss  and  dam- 
age resulted  to  shippers;  that  this  action  was 
taken  in  pursuance  of  the  agreement  made  on 
December  20,  1898,  at  New  Orleans,  to  that 
effect,     and    that    such    agreement    was    illegal,     and 
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in  violation  of  the  laws  of  the  State  and  the 
United  States,  and  particnlariy  the  Act  of  Con- 
gress passed  July  2,  ISOO,  known  as  the  "Sher- 
man Anti-trust  Law."  It  appears  that  prominent 
representatives  of  all  the  leading  lines  of  railroad 
entering  ]!^reniphis  and  of  one  packet  line  at- 
tended this  meeting  at  New  Orleans,  which  was 
form  ally  held  with  a  chairman  and  secretarv.  It 
is  said,  on  one  hand,  that  a  binding  contract 
was  entered  into  between  the  several  parties  to 
do  several  things  and  pursue  certain  policies,  while, 
on  the  other  hand,  it  is  said  there  was  no  bind- 
ing contract  that  could  be  legally  enforced  en- 
tered into,  but  that  the  several  individuals,  for 
their  companies,  each  outlined  the  course  his  com- 
pany would  pursue.  The  following  minutes  of  the 
proceedings    are    put    in    evidence: 

"The  Southern  Railway  Company  announces  .  ef- 
fective   Januaiy    1,    1899: 

^^ First. — That  Frank  Anderson  is  designated  the 
indiA'idual  agent  of  this  line  for  the  purpose  of 
announcing  its  rates  on  export  cotton  traffic  out 
of    Memphis. 

^^Second. — That  this  line  announces  for  itself 
that  it  wiU  not  cut  unlawfullv,  or  secretly  re- 
duce  by  any  manipulation,  of  cotton  from  Mem- 
phis to  foreign  points .  adjusted  for  it  from  day 
to    day    by    its    appointed    agent. 

^^Third. — That    it    will    furnish    daily    to    its    ap- 
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pointed  agent  the  loAvest  ocean  rates  from  the 
vaiioiis    ports    reached    by    it    to    foreign    ports. 

"^Fourth. — That  it  will  not  cut  nnlawfuUv,  or 
secretly  reduce  in  any  way  whatever,  its  pub- 
lished tariff  rates  on  cotton  from  Memphis  des- 
tined to  points  within  the  United  States  and 
Canada. 

^^Fifth. — That,  to  preserve  the  integrity  of  its 
published  tariff  rates,  it  will  control  the  routing 
of  its  cotton  and  issue  its  own  bills  of  lading 
for  all  cotton  forwarded  o^er  its  road;  that  such 
bills  of  lading  Avill  not  specify  routing  via  any 
fast  feight  line  nor  routing  via  any  connecting 
roads  except  to  specify  such  terminal  railroad 
deliveries  as  may  be  designated  by  shippers; 
that  in  the  distribution  of  its  cotton  among 
its  connecting  lines  it  will  have  at  all  times  due 
regard  for  the  strict  maintenance  of  its  rates 
through  to  destinations;  that  it  will  give  ten  days 
notice     in     advance     of     any     change     in     its     policy. 

"Representatives  of  the  Illinois  Central,  Yazoo 
&  Mississippi  Valley,  "N^ashville,  Chattanooga  &  St. 
Louis;  Kansas  City,  Memphis  &  Birmingham; 
Kansas  <^ity,  Fort  Scott  &  Memphis;  Louisville 
&  Nashville  Railroad,  and  Memphis  &  Cincinnati 
Packet  Co.  made  same  announcement  for  their  re- 
spective lines,  and  upon  December  23  Mr.  C.  G. 
Warner,  vice  president  of  the  Missouri  Pacific 
Railroad  made  same  announcement  for  his  road, 
after    which    the    following    was    adopted:      That    the 
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declaration  with  respect  to  maintaining  of  rates, 
the  issuing  by  initial  lines  of  their  own  bills  of 
lading  for  cotton  shipped  from  Memphis,  become 
effective  at  once;  provided,  however,  that  the  ini- 
tial lines  and  fast  freight  lines  will  be  allowed 
until  the  night  of  December  31  to  get  forward 
siicli  cotton  for  which  they  have  issued  their 
bills  of  lading  up  to  and  including  December 
20,  1899.  That  initial  lines  and  fast  freight  lines 
be  required  by  Secretary  Anderson  to  furnish  him 
at  once  a  statement  showing  the  number  of  bales, 
marks,  etx?.,  of  all  cotton  for  which  they  have 
issued  bills  of  lading  up  to  and  including  De- 
cember 20^  1S9S.  Meeting  adjourned.  H*  F. 
Smith,     Chairman.      Frank     Anderson,     Secretary." 

"Supplement  to  the  proceedings  of  a  conference 
of  the  executive  officers  of  the  Memphis  initial 
lines,     held    at     New    Orleans,     December     20,     1898: 

Per  cent. 

Representative  of  the  Southern  Railway  announced  that 
his  road  would  limit  its  carrying  of  cotton  from  and 
passing  through  Memphis  from  September  1,  1898, 
to  August  31,  1899,  to 13.42 

Representatives  of  the  Illinois  Central  and  Yazoo  &  Mis- 
sissippi Valley  Railroads  announced  that  their  roads 
would  limit  their  carrying  to 42.78 

Representative  of   the   Louisville  <fe   Nashville   Railroad 

announced  that  his  road  would  limit  its  carrying  to.     13 .42 

Representative  of  the  Nashville,  Chattanooga  <&  St.  Louis 
Railroad  announced  that  his  road  would  limit  its 
carrying  to 7.96 

Representative  of  the  Memphis  &  Cincinnati  Packet  Com- 
pany announced  that  his  line  would  limit  its  carry- 
ing to 6.50 

100.00 
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^^It  was  understood  that  Illinois  shipments  on 
through  waybills  for  Yazoo  &  Mississippi  Valley 
stations  will  not  be  included  in  the  percentage 
announced  by  the  Illinois  Central  and  Yazoo  & 
Mississippi  Valley  Railroads.  H.  F.  Smith,  Chair- 
man.     Frank    Anderson,     Secretary." 

All  evidence  in  regard  to  the  physic4»l  division 
of  cotton  or  the  apportionment  of  it  between 
the  several  carriers  at  Memphis  was  objected  to, 
and  introduced  over  the  objection  of  defendant, 
and  this  action  of  the  Court  forms  the  basis  of 
the  sixth  assignment  of  error.  The  grounds  of 
objection  are  that  the  matter  was  irrelevant  and 
incompetent,  and  that  there  was  no  issue  ten- 
dered by  the  pleadings  touching  the  physical  ap- 
portionment of  the  cotton  at  ^Memphis.  The  par- 
ties have  treated  the  real  questions  involved  in 
this  case  to  be,  first,  whether  the  shipper  or  the 
carrier  has  tlie  right  to  designate  the  route  of 
through  shipments  at  reduced  through  rates;  second, 
whether  the  declaration  of  policy  made  at  New 
Orleans  was  an  illegal  transaction,  and  whether 
the  physical  division  of  cotton  shipments  made  in 
pursuance  of  that  agreement  was  or  was  not  il- 
legal, and  whether  this  Court  has  power  to  en- 
join   enforcement  of    such    policies. 

We  are  of  opinion  that  the  charge  in  the  bill 
that  the  action  of  the  railroad  was  due  to  the 
agreement  at  New  Orleans,  the  terms  of  which 
are    unknown    to    complainant,    but    whose    tenor    was 
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to  restrain  irode  and  commerce,  and  in  violation 
of  the  laws  of  the  State  and  the  United  States, 
was  broad  enough  to  let  in  fnll  evidence  as  to 
what  was  done  at  that  meeting,  and  what  poli- 
cies were  outlined,  and  what  division,  if  any, 
was  made  of  the  traffic  at  that  place,  and  the 
terms  of  that  division  and  the  circumstances  con- 
nected with  it;  but  the  extent  of  relief  granted 
upon  these  matters  must  be  governed,  as  in  all 
other  cases,  by  the  pleadings  .  and  scope  of  the 
bill,  and  the  jurisdiction  of  the  Court,  which 
will  be  hereafter  considered.  It  is  sufficient  to 
sav  that  we  do  not  find  from  the  record  that 
the  proceedings  took  the  shape  of  an  actual  con- 
tract capable  of  legal  onfoi*cement  by  either  party, 
but  it  was  a  simultaneous  declaration  of  the  same 
policy,  which  had  already  been  practiced  by  each 
company,  and  this  declaration  by  each  was  made 
in  view  and  in  consideration  of  the  fact  that 
rates  had  already  been  fixed  by  the  keenest  com- 
petition; that  the  declaration  was  made  solely 
with  reference  to  cotton  in  the  Memphis  market; 
and  that  concert  of  action  upon  this  idea  of 
maintaining  the  right  to  route  cotton  was  first 
declared  at  the  time  and  after  this  meeting  and 
declaration.  T?ut  we  do  not  find  that  repeated 
efforts  were  made  after  that  time  to  make  ship- 
ments contrary  to  this  line  of  policy,  nor,  as 
a  matter  of  fact,  that  the  complainants  suffered 
any    irreparable    lo?s    from    a    denial    of    their    right 
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to  name  the  shipping  route  for  their  cotton,  nor, 
indeed;  is  any  actual  loss  shown,  and  the  c^se 
presented  is  simply  a  test  case,  and  so  intended, 
and  the  question  resolves  itself  into  the  legality 
of  the  concerted  action  under  the  law.  and  the 
eifect  that  such  action,  if  illegal,  may  be  pre- 
sumed to  have  on  the  interest  of  the  shippers. 
Upon  the  abstract  question  as  to  whether  the 
initial  railroad  company  or  the  shipper  has  the 
right  to  designate  .the  route  of  tlirough  shipments 
at  through  rates  lower  than  local  rates,  while 
there  is  some  conflict  of  authority,  we  think  the 
>veight  of  it,  as  well  as  the  reasons,  are  in 
favor  of  the  right  of  the  railroad  company  to 
make  the  designation,  and  enforce  it,  when  there 
are  several  lines  equally  prompt  and  reliable  of- 
fered the  shipper.  It  is  virtually  conceded  that 
a  railroad  company  cannot  be  required,  as  a 
legal  obligation,  to  carry  f  eights  beyond  its  own 
terminal  points,  and  this  is  in  ac<!ord  with  the 
great  weight,  if  not  universal  holding,  of  the  cases. 
Express  r.mes,  117  U.  S.,  1,  29  (6  Sup.  Ct, 
542,  628);  Coles  v.  Railroad  Co.  (Ga.),  12 
S.  E.,  749;  Myrich  v.  Railroad  Co,,  107  TJ. 
S.,  102  (1  Sup.  Ct.,  425);  Hunter  v.  Rail- 
road Co,  (Tex.  Sup.),  13  S.  W.,  190;  Bird  v. 
Railroad  Co,,  99  Tenn.,  719;  Transportation  Co.  v. 
Block,  86  Tenn.,  415;  Elliott  on  Railroads,  p. 
432 ;  Little  Rock  &  Memphis  Railroad  Co., 
v.     St,     Loui^,     Iron     Mountain     &     Southern     Rail- 
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way  Co:,  41  Fed.  Rep.,  563;  8L  Louis  Dray- 
age  Co.  V.  Louisville  &  Nashville  Railroad  Co., 
65  Fed.  Rep.,  41.  This  .being  both  conceded 
and  established,  we  think  it  must,  upon  author- 
ity and  reason,  follow  that,  if  a  railroad  com- 
pany does  undertake  to  carry  beyond  its  own 
terminus  it  inav  limit  its  liability  to  its  own 
line  {Bird  v.  Railroad  Co,,  99  Tenn.,  719, 
and  cases  cited),  and  it  may  determine  what 
agencies  it  will  select  to  make  such  further 
carriage.  The  Supreme  Court  of  the  Uni- 
ted States,  in  the  case  of  Atchison,  Topeka  <& 
Santa  Fe  Railroad  Co.  v.  Denver  &  New  Or- 
leans Railroad  Co.,  110  U.  S.,  680  (4  Sup.  Ct, 
191),  says:  "At  common  law  a  carrier  is  not 
bound  to  carry  except  on  its  own  line,  and 
we  think  it  quite  clear  that,  if  he  contracts  to 
go  bevond.  he  mav.  in  the  absence  of  statutory 
regulations  to  the  contrary,  determine  for  himself 
what  agencies  he  will  employ.  Ilis  contract  is 
equivalent  to  the  extension  of  his  line  for  the 
purpose  of  the  contract,  and,  if  lie  holds  himself 
out  as  a  carrier  beyond  the  line,  so  that  he  may 
be  reqiiired  to  carry  in  that  way,  he  may,  nev- 
ertheless, confine  )iims(lf  to  the  particular  route 
he  chooses  to  use.  lie  puts  himself  in  no  worse 
position  by  extending  his  route  \vitli  the  help  of 
others  than  he  would  occupy  if  the  means  of 
transportation  were  all  his  own.  He  certainly 
may     select     his     own     agencies     and     his     own     asso- 
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ciates  for  doing  his  owi\  business."  This  *language 
is  cited  and  applied  by  the  United  States  Cir- 
cuit Court  of  Appeals,  Fifth  Circuit,  in  the  case 
of  Gulf  C.  &  8.  F.  By.  Co.  v.  Miama  8.  8. 
Co.,  30  C.  C.  A.,  151  (86  Fed.  Rep.,  416), 
the  Court  sajnng:  "Wc  listen  attentively  and  with 
interest  to  the  able  oral  argument  of  counsel  who 
appear  for  appellee,  and  wo  have  diligently  ex- 
amined the  printed  brief  which  tiiey  submitted, 
and  the  numerous  authorities  cited  therein,  but 
we  do  not  find  in  all  that  they  have  advanced, 
or  in  any  of  the  authorities  we  have  examined, 
anything  to  weaken  the  force  of  the  above  sug- 
gestion, and  the  authority  on  which  that  suggestion 
rests." 

In  the  case  of  Little  Bock  &  Memphis  BaSr 
road  Co.  v.  8t.  Louis,  Iron  Mountain  dk 
Southern  Bailvfay  Co.,  41  Fed.,  563,  Caldwell, 
Judge,  .says:  "At  common  law  a  carrier  is  not 
bound  to  carry  except  on  his  own  line,  and  we 
think  it  quite  clear  that  if  he  contracts  to  go 
beyond,  he  may,  in  the  absence  of  statutory  reg- 
ulations, determine  for  himself  what  agency  he 
will  emplo}  ;"  citing  in  support  of  the  opinion 
Atchison,  TopeJca  &  Santa  Fe  Bailroad  Co.  v. 
Denver  &  New  Orleans  Bailroad  Co.,  110  U.  S., 
667  (4  Sup.  Ct,  185),  and  in  the  case  of  St. 
Louis  Drayage  Co.  v.  LouisviUe  <6  Nashville  Bail- 
road Cc,  65  Fed.,  41,  the  language  of  the 
Court    in     the    110     U.     S.     and    4     Sup.     Ct.     cases 
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is  quoted  and  approved.  In  both  these  eases,  as 
well  as  in  the  case  of  Little  Bock  <&  Memphis 
•Railroad  Co.  .  v.  8t  Louis,  Iron  Mountain,  & 
Southern  Railway  Co.,  59  Fed.,  400,  the  prin- 
ciple is  clearly  established  that  the  matter  of 
through  tariff  and  through  arrangements  made  by 
one  railroad  company  with  other  carriers  is  wholly 
\vithin  the  discretion  of  the  first  carrier,  and 
that  a  Court  of  equity  has  no  power  to  compel 
one  carrier  to  make  these  arrangements  with  an- 
other, or  to  require  one  carrier  to  accept  through 
freights    or     passengers     tendered     by     another. 

It  is  insisted  that  this  principle  is  controlling 
of  the  case  at  bar,  because,  if  the  initial  car- 
rier has  the  right  to  make  these  arrangements 
and  connections  with  other  lines,  he  has  the  right 
at  any  moment  to  discontinue  them,  and  the  man- 
datory injunction  issued  in  the  case  seeks  to  com- 
pel the  defendant  company  to  keep  up  these  ar- 
rangements, whether  they  prove  satisfactory  or  not. 
In  the  case  of  Bird  v.  Railroad  Co.,  99  Tenn., 
719,  Y22,  the  Court,  speaking  through  Justice 
Caldwell,  thus  announces  the  proposition:  "The 
first  carrier  had  the  legal  right,  at  its 
election,  to  undertake  the  transportation  of  goods 
to  the  terminus  of  its  own  line  merely,  or 
to  their  ultimate  destination.  It  was  under  no 
legal  obligation,  in  the  first  instance,  to  transport 
them  beyond  its  own  line,  and  for  that  reason 
it    was    authorized    by    the    law,     when    contracting 
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for  such  through  transportation,  to  limit  its  lia- 
bility bv  the  clause  mentioned."  Transportation 
Co,  V.  Block,  86  Tenn.,  415;  Railroad  Co.  v.t 
Brumley,  5  Lea,  401 ;  Dillard  v.  Railroad  Co., 
y  2  Lea,  288 ;  Telegraph  Co.  v.  Munford,  87  Tenn., 
190;  Lawson  on  Carriers,  236;  Schouler  on  Bail- 
ment, 603;  2  Am.  &  Eng.  Enc.  Law,  866,  867; 
Rorer  on  Railroads,  p.  1222;  Lotspeich  v.  jB.  B. 
Co.,    73    Ala.,    306. 

Mr.  Elliott,  in  his  latest  work  on  railroads, 
lays  down  the  general  doctrine  as  follows  (Sec. 
1432) :  '^As  a  general  rule,  no  carrier  is  bound 
by  law  to  accept  and  carry  goods  beyond  the 
terminus  of  its  own  line.  In  the  absence  of 
any  agreement,  either  express  or  clearly  implied, 
for  transportation  beyond  its  own  line,  the  com- 
mon law  duty  of  an  independent  carrier  is  per- 
formed by  safely  transporting  the  goods  over  its 
own  line,  and  delivering  them  to  the  consignees 
or  connecting  carrier  as  the  case  may  be."  It 
has  been  uniformly  held  that  the  Courts  cannot 
compel  a  railroad  company  to  enter  into  through 
traffic  arrangements  with  other  lines  of  railroad, 
it  being  a  matter  wholly  within  its  discretion 
and  for  its  sole  determination.  Little  Rock  & 
M.  R.  Co.  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
41  Fed.  Rep.,  563 ;  St.  Louis  Drayage  Co.  v. 
Louisville  &  Nashville  Railroad  Co.,  65  Eed  Rep., 
41.  If  this  be  true,  and  a  carrier  can  refuse 
to     make     such     through     arrangement,     certainly     it 
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can  refuse  them  after  being  made,  if  for  suffi- 
cient reasons  it  does  not  desire  to  do  so.  The 
case  of  Bird  v.  Railroad  Co.,  99  Tenn.,  719, 
recognizes  the  right  of  the  carrier  to  refuse  to 
carry  beyond  its  own  line,  or,  if  doing  so, 
to  limit  its  liability.  If  it  can  impose  the  con- 
dition of  limited  liability,  it  can  certainly  re- 
fuse to  carry,  if  the  privilege  of  selecting  its 
connecting  agencies  is  not  given  to  it.  In  the 
110  U.  S.  and  i  Supreme  Court  case,  cited 
above,  the  rule  is  stated  that,  in  the  absence  of 
statutory  regulation,  the  carrier  may  select  the 
agency  it  chooses  to  use.  See  also  Pullmans 
Palace  Car  Co.  v.  Missouri  Pacific  Railway  Co., 
115  U.  S.,  587  (6  Supreme  Court,  194);  Chi- 
cago    Railway     Co.     v.     Pennsylvania     Railway     Co., 

1  Interstate  Commerce  Com.  E.,  86;  Kentucky  & 
I.  Bridge  Co.  v.  Louisville  &  Nashville  Railroad 
Co.,  37  Fed.  Rep.,  567;  Chicago  &  N.  W.  Ry. 
Co.  V.  Oshome,  3  C.  C.  A.,  347  (52  Fed.  Rep., 
915);  Little  Rock  &  Memphis  Railroad  Co.  v.  St. 
Louis  S.  W.  Ry.  Co.,  11  C.  C.  A.,  417  (63 
Fed.  Rep.,  775) ;  St.  Louis  Drayage  Co.  v.  Louis- 
ville  &  Nashville  Railroad  Co.,  65  Fed.  Rep., 
39 ;  Detroit,  0.  II.  &  M.  Ry.  Co,  v.  Interstate 
Commerce  Commission,  21  C.  C.  A.,  103  (74 
Fed.     Rep.,     838) ;     Mattingly     v.     Pennsylvania     Co., 

2  Interstate    Commerce    Com.    R.,    806. 

The    reasons    why    carriers    should    have  this   right 
to     desifi^iate     routes     arc     forciblv     stated     by     the 
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witness,  Cnlp,  wlio,  it  is  shoAvn,  has  an  experi- 
ence of  twenty-eight  years  in  the  traffic  depart- 
ments of  railroads.  He  savs:  "Satisfactory  ar- 
rangements  necessary  to  be  made  with  all  parts 
of  the  line  for  operation  of  through  rates  include 
proportions  to  be  allowed  each  carrier;  the  ability 
of  the  connecting  lines  to  transport  the  traffic 
with  the  utmost  speed;  the  solvency  of  different 
parts  of  the  line;  their  willingness  to  and  ability 
to  promptly  settle  claims,  either  for  loss  to  prop- 
erty, overcharge  in  rates,  or  loss  of  cars  or  other 
property  of  the  company;  reciprocity  on  the  part 
of  the  connexsting  lines  in  delivering  freights  to 
the  defendant  for  transportation  over  its  line  in 
return  for  freights  delivered  to  such  connecting 
lines  by  it;,  participation  in  salaries  and  expenses 
of  agencies  established  for  procurement  of  traffic; 
compliance  -with  the  law,  State  and  national,  with 
respect  to  rates  applying  to  traffic  over  such 
other  lines;  friendly  co-operation  of  connecting 
lines,  and  performance  of  the  duty  so  as  to 
satisfy  patrons  and  increase  business;  that  it  may 
not  be  compelled  to  send  its  cars  over  connect- 
ing lines  wliich  will  not  promptly  return  them, 
in  order  to  select  such  connections  as  are  able 
to  furnish  it  a  proportion  of  cars  needed  by  the 
through  linea;  that  it  may  not  be  required  to 
haul  cars  to  Memphis  empty,  to  meet  require- 
ments of  shippers,  in  order  to  load  their  freight, 
while    it    may    have    a    supply    of    empty    cars    on 
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hand  to  be  returned  hy  other  routes;  so  to  dis- 
tribute its  ton^aage  as  not  to  congest  one  or  more 
of  the  roads,  while  forwarding  so  little  traffic 
over  other  lines  as  to  cause  them  to  form  other 
connections,  to  the  disadvantage  of  the  Southern 
Railway."  He  continues:  "To  promptly  handle 
freight,  defendant  should,  from  time  to  time, 
select  some  particular  carrier  as  against  others. 
It  is  necessary  at  times  to  send  a  larger  per- 
centage of  business  than  usual  via  a  particular  line, 
in  order  to  return  loaded  cars  which  would  other- 
wise return  empty,  or  t^  furnish  loads  for  steam- 
ships which  would  otherwise  be  compelled  to  sail 
from  port  without  loads."  Illustrating  this,  he 
cites  cases  of  steamships  plying  from  the  ports 
of  Brunswick,  Piners'  Point,  and  other  South 
Atlantic  seajwrts,  to  ^ew  York,  Philadelphia, 
and  other  Korth  Atlantic  seaports,  nmning  in 
connection  with  the  Southern  Railway  Company. 
It  may  be  necessary,  in  order  to  load  a  ship 
sailing  from  Brunswick  at  one  particular  time,  to 
route  all,  or  practically  all,  of  its  freight  to 
that  port,  when  the  next  day  the  situation  may 
be  reversed,  and  it  may  have  to  send  all  of  its 
freight  to  Norfolk;  the  making  of  arrangements 
to  increase  the  efficiencv  of  the  carriers;  the 
necessity  of  looking  to  the  solvency  of  lines  over 
which  their  business  is  to  be  transported  and 
their  cars  sent;  and  the  willingness  and  ability 
of    such     connecting    lines    to    pay     claims     for    loss 
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of  property,  and  for  car  mileage.  See,  on  this 
subject,  Ray  on  Nee.  Imp.  Duties  (Freight  Car- 
riers),   pp.     668,     669. 

The  case  of  Coe  v.  Railroad  Co,,  8  Fed. 
Rep.,  775,  is  cited  by  complainants'  counsel  as 
holding  a  doctrine  contraiy  to  this,  but  we  think 
that  case  is  not  in  point.  It  was  a  case  where 
a  stock  yard  had  been  constructed  and  used  for 
a  number  of  vears  as  a  mutual  convenience  be- 
tween  the  o'woier  and  the  railroad.  The  latter 
then  entered  into  a  contract  "with  a  rival  stock 
yard  company,  and  agi-eed  to  give  it  a  monopoly 
of  the  stock  business,  and  required  the  former 
stock  yard  OTMier  to  ship  through  the  latter.  The 
railroad  had  no  yards  of  its  own,  and  it  was 
held  that  the  railroad  could  not,  in  this  manner, 
require  the  complainant  to  transact  his  business 
through  a  competitor  at  an  increased  expense. 
And  a  number  of  authorities  are  in  accord  with 
this  holding.  Elliott  on  Railroads,  1551;  Stock 
Yards  Cow.pany  v.  Keith,  130  U.  S.,  128  (11 
Supreme  Court,  461).  But  we  do  not  consider 
this    case    as    applicable    to    the    present    one. 

The  case  of  Express  Company  v.  Koontze,  8 
Wall.,  342,  is  also  relied  on  for  complainants. 
That  was  a  shipment  of  gold  dust,  and  at  the 
time  of  the  shipment  one  of  the  two  connecting 
lines  was  in  territorv  in  which  a  state  of  war 
existed,  and  was  dangerous,  and  the  express  com- 
pany   had    notice    of    this    fact,    and    was    cautioned 
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not  to  ship  over  that  line.  It  did  so,  however, 
and  the  freight  was  seized  by  a  body  of  armed 
men.  There  was  a  recovery  from  the  express 
company  upon  the  ground  that  it  was  negligent 
in  shipping  over  a  dangerous  ground,  when  it 
should  have  shipped  over  a  safe  one;  but  the 
question  of  the  absolute  right  in  the  shipper,  no 
sufficient  circumstances  or  reasons  appearing  to  the 
contrary,  to  direct  how  his  freight  should  bo 
carried,  was  not  considered  and  was  not  necessarily 
involved. 

The  case  of  Railroad  Co.  v.  Odil,  96  Tenn., 
61,  64,  is  also  referred  to  and  relied  on  by 
complainants,  but  that  is  a  case  where  the  rail- 
road company  and  the  shipper  had  agreed  upon  a 
route,  and  the  carrier  had  deviated  from  it  with- 
out the  consent  of  the  shipper,  and  without  notice 
to  him,  when  notice  could  have  been  given^  and 
the    railroad    was    held    liable    for    the    deviation. 

The  case  of  Rea  v.  Railroad  Co.,  reported  in 
7  Interstate  Commerce  Com.  R.,  pp.  43-54,  is  in 
point,  and  in  favor  of  complainants'  contention. 
In  that  case  the  complainant  offered  the  Mobile 
&  Ohio  Railroad  Co.  a  car  load  of  potatoes  at 
Verona,  Miss.,  anti  asked  that  they  be  forwarded 
to  Cleveland,  Ohio,  over  what  is  denominated  the 
Big  Four  route,  with  which  the  initial  railroad 
company  had  at  the  time  through  billing  arrange- 
ments and  through  rates,  and  which,  it  appears, 
was    a    more    expeditious    route,    but    the    agent    of 
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the  railroad  company  refused  to  receive  and  route 
the  shipment  in  accordance  with  such  directions, 
and  complainant  was  thereby  damaged  to  the  ex- 
tent of  one  hundred  dollars.  The  Commission 
held  that  the  complainant  was  entitled  to  have 
this  merchandise  carried  over  the  route  which  he 
directed,  and  that  the  failure  to  receive  and  for- 
ward the  shipment  was  a  discrimination  against 
complainant  in  violation  of  the  Act  to  regulate 
commerce,  and  reparation  was  ordered.  The  rail- 
road company  attempted  to  show  that  this  refusal 
was  due  to  the  fact  that  at  the  time  the  strike 
was  in  effect  on  the  Big  Four  route,  and  it 
could  not  handle  the  potatoes;  but  upon  this 
point  the  proof  vvas  not  sufficient  to  sustain  the 
contention  of  the  railroad.  The  commissioner 
cites  in  his  report  of  his  ruling  two  cases;  one, 
MacLoon  v.  Railroad  Co.,  5  Interstate  Commerce 
Com.  R.,  84  (8  Interstate  Commerce  Com.  R, 
711),  and  the  other,  Pankey  v.  Railroad  Co.,  3 
Interstate  Commerce  Com.  R.,  658  (3  Interstate 
Conmierce  Com.  R.,  33).  In  the  first  of  these 
cases  the  complainant  was  a  shipper  of  coal,  and 
the  railroad  refused  to  switch  complainant's  cars 
to  his  shed  unless  he  '^vould  pay  demurrage  after 
a  certain  number  of  hours,  a  condition  not  ex- 
acted of  other  shippers  similarly  situated;  and 
the  only  point  really  decided  was  that  all  ship- 
pers must  be  treated  alike  by  the  carrier,  and 
no     discrimination     could     be     made     between     them. 
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It  is  not  contended  there  was  any  discrimination 
against  complainants  in  the  case  at  bar  as  be- 
tween themselves  and  otiier  Memj^is  shippers.  In 
the  latter  ease  of  Pankey  ▼.  Railroad  Co.  eom- 
plain  ant  shipped  some  boxes  of  books  from  Troupe^ 
Texas^  to  Port  Lawn,  South  Carolina,  and  di- 
rected the  sliipment  to  be  made  "via  Vicksburg," 
and  the  goods,  were  so  billed.  It  so  appeared  that 
this  was  the  cheaper  of  the  two  routes,  but,  after 
giving  the  bill  of  lading  for  them,  consenting  to 
the  shipment  by  the  cheaper  route,  the  books 
were,  by  the  railroads,  sent  the  other  and  more 
expensive  route.  As  reported,  this  case  was  merely 
one  of  deviation  from  an  agreed  route,  and 
stands  upon  the  same  basis  as  the  case  of  Rail- 
road Co.  V.  Odil,  96  Tenn.,  64.  The  report 
is  apparently  confused,  inasmuch  as  it  states  in 
one  part  that  the  goods  were  billed  by  the  way 
of  Yicksburg,  and  in  another  that  there  was 
no  shipping  directions  on  the  waybill  t )  iiuli- 
cate  the  route.  We  gather  from  these  state- 
ments that  the  goods  were  billed  to  the  shipper 
"via  Vicksburg,"  but  this  direction  was  omitted 
from  the  waybill  to  the  connecting  carriers,  and 
it  was  upon  this  ground  the  initial  carrier  was 
held  liable  for  the  difference  between  the  charges 
of  the  two  routes.  We  think  these  cases  do  not 
support  the  ruling  of  the  Commissioner,  and  that 
the  report  cannot  be  considered  as  controlling. 
The     main     question     as     to     the     right     of     the 
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shipper  to  route  the  goods  is  assumed  rather 
than  considered  and  decided  upon  reason  or  au- 
thority. As  a  result  of  the  authorities,  we  are 
of  opinion  that  when  the  shipper^  by  the  as- 
sent of  the  carrier,  designates  the  route,  tiiat 
route  must  be  pursued,  and  a  deviation  there- 
from is  at  the  risk  of  the  carrier.  BaUroad  Co. 
V.  Odil,  96  Tenn.,  64;  Railroad  Co.  v.  Cole,  68 
Georgia,  623;  Railroad  Co.  v.  Day,  20  HI.,  375; 
Cougar  v.  Railroad,  17  Miss.,  477;  RoiLroad  Co. 
V.  Thomas,  89  Ala.,  294  (7  South.,  762);  Johnr 
son  V.  Railroad  Co.,  33  N.  Y.,  610;  Hutch,  on 
Carriers,  pp.  14,  112,  314;  Redf.  on  Carriers,  p. 
34.  When  no  special  instructions  are  given  and 
assented  to  as  to  routes,  the  initial  carrier  may 
select  the  route  or  use  that  commonly  employed 
by  it  to  the  point  of  destination  named.  The 
absence  of  special  instructions  given  and  acceded 
to  amounts  to  an  assent  that  the  carrier's  usual 
course  of  business  may  be  followed,  and  it  may 
designate  the  route  as  its  convenience  may  sug- 
gest. Snow  V.  Railroad  Co,,  109  Ind.,  425  (9 
K  E.,  702) ;  Frank  v.  Railroad  Co.,  52  Miss., 
570;  Railway  Co.  v.  Duncan,  40  Kansas,  503 
(20  Pac,  195);  Hostetter  v.  Railroad  Co.  (Pa. 
Sup.),  11  Atl.,  609;  LeSage  v.  Railway  Co.,  1 
Daly,  306;  Ray  on  Neg.  Imp.  Duties  (Freight 
Carriers),  pp.  97,  318,  393,  668,  669.  But  when 
goods  are  tendered  for  shipment  to  a  point  be- 
vond     the     carrier's     line,     and     there     are     two    or 
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more  routes  equally  safe,  prompt,  and  reliable,  the 
carrier  cannot  be  compelled  to  accept  the  goods 
to  be  carried  over  one  route  in  preference  to  an- 
other, at  the  option  of  the  shipper,  unless  some 
reason  appears  therefor;  and  especially  is  this  so 
when  the  carrier  shows  that  in  the  conduct  of 
its  business  the  use  of  one  route  may  be  ad- 
vantageous to  it  without  injury  or  sacrifice  to 
the  interests  of  the  shipper.  In  order  that  the 
shipper  may  have  the  right  to  dictate  the  route 
under  such  circumstances,  he  must  show  some  le- 
gitimate advantage  or  some  detriment  to  himself 
in  the  selection  of  one  route  over  another,  and, 
in  the  absence  of  such  showing,  he  is  not  en- 
titled to  dictate  the  route  against  the  wishes  of 
the  carrier,  and  especially  is  this  the  case  when 
the  carrier  shows  that  such  designation  will  oper- 
ate   to    its    prejudice    and    injury. 

In  the  case  at  bar  it  is  not  insisted  that 
there  is  any  discrimination  as  between  shippers 
at  Memphis.  It  is  not  insisted  that  there  is 
any  difference  in  charges  as  between  the  several 
lines.  It  is  not  insisted  that  the  rates  are  un- 
reasonably high,  or  in  any  way  oppressive,  but, 
on  the  contrary,  it  appears  that,  owing  to  fierce 
competition  of  different  roads  and  the  river,  the 
rates  are  lower  tban  elsewhere;  and  it  is  not 
shown  that  the  complainants  would  receive  any 
special  benefit  by  shipping  over  the  lines  selected 
by    them,    or    would     suffer     any    loss     by    shipping 
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over  any  other  line.  It  was  attempted  to  be 
shown  that  the  shippers^  by  using  the  lines  se- 
lected by  them,  would  indirectly  receive  benefits 
in  the  way  of  rebates  from  the  Star  Union,  a 
fast  feight  line  owning  no  road  of  its  own,  and  not 
entering  Memphis  at  all,  and  some  evidence  is  given 
tending  to  show  such  is  the  fact  If  such  fact  be 
true,  it  would  result  that  complainants  would  not  be 
entitled  to  the  extraordinary  relief  prayed  by  them, 
that  they  might  gain  an  illegal  advantage  over 
other  shippers.  And  while  complainants  had  the 
right  to  refuse  disclosure  of  this  feature  of  the 
case,  because  it  might  tend  to  incriminate  them 
in  an  unlawful  act,  still  it  leaves  them,  in  view 
of  the  proof  offered,  in  a  situation  that  they  do 
not  come  into  the  Court  with  a  dear  right  and 
with  clean  hands  to  ask  a  relief  which  is  extra- 
ordinary, and  should  be  granted  only  in  the  clear- 
est case.  The  rule  is  that  a  mandatory  injunc- 
tion, such  as  is  asked  for  in  this  case,  will  not 
be  granted  except  in  extreme  cases,  and  when 
Courts  of  Law  are  unable  to  afford  adequate 
redress,  or  when  the  injury  complained  of  cannot 
be  compensated  in  damages.  Gib.  Suits  in  Chan- 
cery, pp.  784-806;  1  High  on  Inj.,  p.  3;  3 
Pom.  Eq.  Jnr.,  p.  1350;  Hall  v.  Railroad  Co., 
12  Am.  &  Eng.  R.  R.  Cas.,  41.  As  bearing 
upon  the  question  of  good  faith  in  bringing  this 
suit  to  redress  real  injuries  actually  inflicted  or 
imminent,    some    facts    developed    in    the    record    are 
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very  significant.  It  appears  that  prior  to  De- 
cember 20,  1898,  there  was  no  shipment  of  do- 
mestic cotton  via  Alexandria,  and  that  from 
December  20,  1898,  to  February  18,  1899,  there 
were  shipped  over  the  Southern  Railway  six  thou- 
sand eight  htmdred  bales  of  unrouted  cotton,  of 
which  five  thousand  nine  hundred  and  sixty-three 
bales  were  sent  by  it  via  Alexandria,  and  eight 
hundred  and  forty-six  bales  by  the  way  of  Cin- 
cinnati, the  sending  of  the  cotton  over  these 
routes  being  at  the  will  and  by  the  selection  of 
the  carrier;  and  that  from  February  18,  the  date 
of  the  injimction,  to  March  1,  1899,  the  de- 
fendant company  carried  four  thousand  one  hun- 
dred and  fortv-two  bales  of  cotton,  of  which  one 
thousand  eight  hundred  and  ninety-seven  bales 
were  unrouted,  and  were  sent  one  thousand  two 
hundred  and  seventy-nine  bales  via  Alexandria, 
two  hundred  bales  via  Bristol,  four  hundred 
bales  via  Norfolk;  and  the  shippers  giving  this 
unrouted  cotton — parties  to  the  bill  herein — ^were 
Porter,  Deming  &  Co.,  one  thousand  tliree  hun- 
dred and  seventy-nine  bales;  in  other  words,  from 
December  20,  1898,  to  March  1,  1899,  there  were 
delivered  to  defendant  company  eight  thousand 
six  himdred  and  eighty-eight  bales  of  cotton  upon 
which  no  routing  directions  were  given,  and  since 
February  18  there  were  given  two  thousand  two 
hundred  and  sixtv-three  bales  routed  since  the 
injunction,    and  that   of  the   unrouted   cotton.    Porter, 


218  JACKSON : 


Post  V.  Bailroad. 


Deming  &  Co.  shipped  one  thousand  three  hun- 
dred and  seventy-nine  bales,  F.  M.  Cnunp  &  Co. 
three  hundred  and  forty-two  bales,  W.  M.  BoUes 
&  Son  five  hundred  bales,  and  other  complain- 
ants twenty-four  bales.  So  that  although  the  bill 
alleges  that  the  right  to  send  the  cotton  over 
this  particular  line  was  indispensable  to  the  com- 
plainants, and  they  were  being  irreparably  dam- 
aged by  the  refusal  of  the  defendant  to  route 
the  cotton,  we  have  only  three  firms  out  of  the 
eleven  complainants  shipping  any  cotton  over  that 
line,  and  of  these  three  firms  one  (Porter,  Dem- 
ing &  Co.)  giving  to  the  defendant  one  thousand 
three  hundred  and  seventy-nine  bales  of  cotton 
upon  which  no  routing  is  desired  by  them.  In 
view  of  the  proof  to  the  effect  that  none  of  the 
complainants,  prior  to  the  filing  of  the  bill  in 
this  case,  had  shipped  cotton  over  the  route  now 
contended  for,  and  that  eight  of  the  firms,  while 
the  injunction  was  in  force,  and  they  had  the 
right  to  do  so,  shipped  no  cotton  by  this  route, 
and  that  of  the  four  thousand  one  hundred  and 
fifty-two  bales  shipped  by  the  other  three  firms 
since  the  injunction  has  been  in  force,  one  thou- 
sand three  hundred  and  seventy-nine  bales  were 
not  routed  by  the  shipper,  it  does  not  appear 
from  the  proof  that  this  particular  route  was  a 
necessity,  or  that  cx)mplainants  have  been  irrep- 
arably   injured    in    not    shipping    over    it. 

We    think     it     clearly     developed     by     this     record 
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that  neither  the  complainants  nor  other  Memphis 
shippers  desire  to  ship  cotton  to  eastern  points 
by  the  Alexandria  route,  and  this  is  virtually 
conceded,  but  this  route  was  selected  in  making 
up  the  test  '  case,  because  by  it  the  defendant 
selected  to  be  used  had  the  longest  haul,  and 
could  therefore  make  complaint  with  the  least 
good  grace.  But  the  principle  is  the  same  if 
defendant  had  only  ten  miles  of  the  through 
route  instead  of  several  hiuidred,  and  imder  com- 
plainants' contention  the  defendant  could  be  com- 
pelled to  carry  over  its  shortest  connecting  line 
as  well  as  over  its  longest.  It  also  clearly  ap- 
pears^ so  far  as  this  record  shows,  that  the  mat* 
ter  of  routing  cotton  is  one  of  indifference  to 
shippers  at  Memphis,  except  so  far  as  it  is  re- 
quired by  the  demands  of  eastern  consignees; 
and  it  further  appeared  'that  these  demands  are 
made  in  the  interest  of  the  Star  Fnion,  a  fast 
freight  line  operating  in  eastern  territory,  having 
no  road  of  its  own,  and  not  entering  the  city 
of  Memphis  over  the  line  of  any  other  road,  but 
proposing  to  so  bill  and  route  cotton  at  Memphis 
as  to  secure  its  carriage  over  its  own  line  when 
it  reaches  its  eastern  field  of  operation.  Whether 
shippers  or  consignees  receive,  directly  or  in- 
directly, any  rebates  or  concessions  as  a  result  of 
shipments  over  this  fast  freight  line,  is  the  ques- 
tion which  complainants  refuse  to  answer,  because 
it    might    tend    to    incriminate    them;    but    there    is 
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other  evidence  that  by  some  secret  arrangement 
such  rebates  ai'e  secured.  The  effort,  then,  re- 
solved itself  into  one  by  which  eastern  consignees 
seek  to  create  a  monopoly  in  the  carriage  of 
cotton  bv  the  Star  Union  line  wherever  it  enters 
or  passes  through  its  territory,  and  this  because 
of  some  undisclosed  secret  arrangement  by  which 
either  consignees  or  shipjiers  obtained  rebates  and 
concessions  not  enjoyed  by  other  freight  or  rail- 
road lines.  The  Courts  cannot  he  used  to  carry 
such  an  arrangement  into  effect.  It  is  true  other 
reasons  are  assigned  why  this  fast  freight  line  is 
preferred,  but  they  are  to  a  considerable  extent 
specious,  and  the  fact  remains  that  the  rebate  or 
concession  is  an  important,  if  not  controlling, 
feature.  The  effect  upon  insurance  in  transit  is 
mentioned  as  a  matter  of  great  importance,  but 
it  appears  that  the  defendant  did  not  desig- 
nate the  route  in  the  bill  of  lading  so  that 
the  insurance  could  not  be  effected  on  the  line 
designated.  It  is  said,  also,  that  the  initial  car- 
rier may,  and  probably  would,  select  an  insolvent 
connection:  but.  if  this  was  done,  it  would  be 
groimd  of  liability  imder  all  the  cases  upon  the 
initial  carrier,  for  the  carrier's  right  does  not 
extend  to  the  selection  of  insolvent  lines  or  un- 
certain and  unreliable  agencies.  We  are  of  the 
opinion  that  upon  the  main  questions  as  to  the 
right  of  carrier  and  shipper  to  designate  the 
route    of    through    shipments     at    through    rates,     all 
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other  questions  being  out  of  the  way,  the  law  is 
and  should  be  that,  in  the  absence  of  any  suffi- 
cient or  controlling  reason  to  the  contrary,  the 
carrier  should  have  that  right.  We  are  also  of 
opiijtion  that  the  facts  in  the  case^  leaving  out 
of  view  the  New  Orleans  arrangement,  do  not 
show  such  a  right  in  the  complainants  as  en- 
titles   them    to    a    mandatory    injunction. 

It  only  remains  to  consider  the  effect  of  the 
agreement  or  action  of  the  carriers  at  New  Or- 
leans in  regard  to  cotton  shipments  at  Memphis. 
We  think  it  appears  from  the  record  that  prior 
to  that  meeting  the  question  of  the  abstract  right 
to  routes  had  not  arisen  between  shippers  and 
the  carriers  at  Memphis  or  elsewhere,  but  that 
routing  had  been  a  matter  of  consent  or  assent, 
express  or  implied,  between  the  two.  While  there 
was  a  declaration  of  policy  at  New  Orleans  that 
applied  only  to  Memphis  cotton  shipments,  it  did 
not  concede  the  question  or  assent  to  the  claim 
of  the  shipper  to  route  as  to  other  points  or 
different  freights,  but  left  these  untouched;'  and 
the  naming  of  Memphis  was  not  a  discrimination 
prejudicial  to  it,  but  was  simply  because  the  ques- 
tion had  arisen  there,  and  had  not  arisen  else- 
where, and  had  not  become  a  matter  of  impor- 
tance elsewhere.  Now,  if  it  had  been  made  to 
appear  that  in  consequence,  and  as  a  result  of 
this  declaration  or  agreement,  rates  had  advanced, 
or    any    injury    had    resulted,    or    any    shipper    had 
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been  prejudiced,  or  that  such  was  the  purpose  of 
the  declaration,  or  its  direct  or  inevitable  result, 
it  would  have  been  clearly  illegal,  and  an  at- 
tempt to  execute  and  enforce  it  coul4,  by  a 
proper  proceeding,  have  been  prevented;  but  if 
the  declaration  \^'a8  simply  an  expression  of  a 
right  which  the  carriers  had  without  such  decla- 
ration, and  not  made  for  an  illegal  purpose,  and 
did  not  operate  prejudicially  to  shippers,  such 
declaration  would  not  be  unlawful,  nor  would  it 
furnish  ground  for  injunction.  It  does  not  ap- 
pear that,  in  consequence  of  this  declaration,  rates 
were  advanced,  but,  on  the  contrary,  it  appears 
that  they  were  reduced,  and  that,  too,  in  the 
territory  where  the  demand  originated.  It  is  said, 
however,  on  the  next  day  after  the  New  Orleans 
agreement,  rates  on  export  cotton  were  advanced 
nineteen  cents  per  hundred,  but  we  do  not  think 
the  record  sustains  the  contention  that  this  was 
in  consequence  of  the  New  Orleans  agreement, 
but  such  export  rates  are  sho'wn  to  be  liable  to 
suddeYi  and  violent  fluctuation  from  a  number  of 
causes.  Nor  does  it  appear  that  the  advance  was 
caused  by  the  failure  to  reach  the  New  York 
and  Boston  market,  for  the  defendant  offered  to 
put  cotton  in  these  markets  over  such  terminal 
lines  as  the  shipper  might  desire.  We  think  the 
maintenance  of  uniform,  reasonable  rates  a  matter 
of  the  highest  importance  to  both  shippers  and 
carriers,    and,     on    the    other    hand,    the    prevention 
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of  cut  rates  and  discrimination  is  equally  im- 
portant to  both.  The  carrier  is  worthy  of  his 
hire — ^that  is,  to  receive  reasonable  compensation 
for  his  service  and  risk — ^while  the  shipper  is  en- 
titled, in  the  iirst  place,  to  reasonable  rates  for 
the  service  rendered  him,  and,  in  the  next  place, 
to  have  the  same  rat^,  no  more,  no  less,  than 
other    shippers. 

So  the  shipper  is  not  entitled  to  receive,  nor 
the  carrier  to  give,  directly  6r  indirectly,  rebates 
and  concessions  to  some  ix^ich  are  not  given  to 
others,    and    all    of    thi»    is    virtually    conceded. 

We  are  of  opinion  the  action  taken  at  New 
Orleans^  if  in  violation  of  the  provisions  of  the 
Act  of  July  2,  1890,  known  as  the  "Sherman 
Anti-Trust  Law,"  cannot  be  reviewed  in  this  action. 
That  Act  has  been  construed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  United 
States  V.  Joint  Traffic  Associations,  171  U.  S., 
505  (19  Supreme  Court,  25),  and  in  the  case 
of  United  States  v.  Trans-Missouri  Freight  Asso- 
ciation, 166  U.  S.,  290  (17  Supreme  Court, 
540).  The  opinion  in  each  case  was  that  of  a 
bare  majority  of  the  Court.  While  it  is  not 
our  purpose  in  the  slightest  degree  to  question 
or  criticize  the  holding  of  the  majority,  we  feel 
justified  in  saying  that  it  gives  a  force,  effect, 
and  scope  to  the  provisions  of  the  Act  which 
cannot  be  reached  by  applying  the  general  prin- 
ciples    of    the    law,     but    must    be     sustained     alone 
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by  the  provisions  of  the  Act,  and  an  enforce- 
ment of  them  to  the  letter,  and,  in  some  cases, 
contrary  to  the  purpose  and  spirit  of  the  Act 
As  we  understand  these  cases,  the  difference  be- 
tween the  majority  of  the  Court  and  the  minor- 
ity is  that  the  majority  hold  the  Act  to  prohibit 
all  contracts  and  combinations  which  shut  out  the 
operation  of  the  freest  and  most  imlimited  com- 
petition, and  the  fact  that  competition  of  any 
kind,  and  to  any  extent,  is  restrained  is  con- 
clusive of  the  question  that  the  contract  is  in 
restraint  of  trade;  while  the  opinion  of  the  minor- 
ity holds  that  a  contract  or  agreement  is  not  in 
violation  of  the  Act  unless  its  direct  and  im- 
mediate effect  is  to  restrain  trade  and  commerce, 
and  the  mere  fact  that  competition  is  not  un- 
limited, is  not  conclusive  upon  this  point,  and  it 
is  not  sufficient  to  render  an  arrangement  obnox- 
ious to  the  Act,  that  its  effect  might  be  in  re- 
straint of  trade  or  commerce,  but  such  must  be 
its  direct  and  immediate  effect  It  is  said  in 
the  opinion  of  the  majority  that,  even  though  the 
rates  are  reasonable,  the  agreement  cannot  be  sus- 
tained, because  they  may  (under  the  agreement) 
easily,  and  at  any  time,  be  increased.  But  it 
appears  that  imder  the  declaration  of  policy  in 
this  case  rates  are  not  to  be  advanced,  but  are 
to  be  maintained  at  the  reasonable  rates  where 
competition  had  placed  them  before  the  agreement 
was    made.      The    Court    said:    "It    is    the    combina- 
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tion  of  these  large  and  powerful  corporations, 
covering  vast  sections  of  territory,  and  influenc- 
ing trade  throxighout  the  whole  extent,  and  act- 
ing as  one  body  in  all  the  matters  over  which 
the  combination  extends,  that  constitutes  the  al- 
leged evil,  and  in  regard  to  which,  so  far  as 
the  combination  operates  and  restrains  interstate 
commerce.  Congress  has  power  to  legislate  and  to 
prohibit.  The  prohibition  of  such  contract  may, 
in  judgn^nt  of  Congress,  be  one  of  the  reason- 
able necessities  for  the  ])roper  .regulation  of  com- 
merce, and  .C(>ngress  it^  the  judge  of  ^uch  neces- 
sity and  propriety."  And  again:  "The  power  to 
regulate  conimorce  has  no  limitations  other  than 
those  described  in  the  Constitution.  .  .  And  the 
constitutional  riglit  of  tthe  ^^iti^en  to  make  con- 
tracts relating  'to  his  Jjawfnl  business  is  not  in- 
consistent with  the  .exei^oise  .of  the  power  of  Con- 
gress 'to  .prc^ibit  OQntfacts  of  the  ^nature  involved 
m    this    fMiae." 

In  res)x^ise  ^to  .the  earnest  contention  of  coun- 
sel that  CQpipetition  rmay  itself  be  carried  to  the 
extent  of  b(?u»g  a  restrait  upon  trade  and  com- 
merce in  runsettling  rates,  provoking  wars,  and 
impoverishing  and  destroying  the  carriers  them- 
selves, the  Court  admits  that  such  a  result  is 
possible,  but  remote,  and  closes  the  opinion  by 
saying:  "An  agreement  of  -the  nature  of  this  one, 
which  'direct^y  and  -eflFeetiially  stifles  competition, 
must    be    regsarded,    under    the    statute,     as     one     in 
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restraint  of  trade,  notwdthstanding  there  are  pos- 
sibilities that  a  restraint  of  trade  may  also  follow 
competition  that  may  be  indulged  in  until  the 
weaker  roads  are  completely  destroyed,  and  the 
survivors  thereafter  raise  rates  and  maintain  them.'' 
It  is  added:  "It  is  not  only  possible,  but  prob- 
able, that  good  sense  and  integrity  of  purpose 
would  prevail  among  the  managers  (of  the  rail- 
roads), and,  while  making  no  agreement  and  en- 
tering into  no  combination  by  which  the  whole 
railroad  interest  as  herein  presented  should  act  as 
one  combined  and  consolidated  body,  the  managers 
of  each  road  might  yet  make  such  reasonable 
charges  for  the  business  done  by  it  as  the  facts 
might    justify." 

We  are  of  opinion  that  the  declaration  of  the 
several  roads  in  this  case  does  not  make  them 
a  combination  or  consolidated  bodv,  boimd  to- 
gether  by  a  contract  or  a  legal  agreement,  but 
thev  can  only  be  considered  as  a  declaration  bv 
each  road  of  its  individual  policy,  and  there  is 
no  stipulation  to  make  a  change  in  rates,  but  to 
observe  those  already  made  under  competition,  and 
for  the  purpose  of  preventing  a  practice  which 
conld  not  be  for  the  general  interest  of  shippers, 
but  was  only  to  subserve  the  secret  purposes  of 
a  line  extending  cut  rates  to  its  customers,  the 
effect  of  which  would  be  to  restrict  commerce  in- 
stead of  to  further  and  enlarge  it.  We  think 
the     provisions     of    this     Act,     and     the     statutes    of 
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the  States,  can  be  enforced  only  in  the  manner 
and  by  the  Courts  pro^aded  in  the  Acts,  and 
not  bv  the  State  Courts  in  the  exercise  of  their 
equitable    jurisdiction. 

In  order  to  obtain  relief  in  Courts  of  Equity, 
it  must  appear,  not  simply  that  there  is  a  con- 
cert of  action,  but  that  its  direct  and  immediate 
effect  is  to  restrain  commerce  and  trade,  and  not 
merely  that  it  may  be  hereafter  used  for  that 
purpose  by  a  departure  from  its  present  purposes 
and  practices,  and  there  need  be  some  special 
ground  for  equitable  interference.  That  this  dec- 
laration of  policy  by  the  several  roads  may  here- 
after be  made  the  basis  for  illegal  acts  and  prac- 
tices, is  not  sufficient  ground  for  a  present  in- 
junction unless  such  illegal  act  is  its  direct  and 
necessary  effect ;  and  it  must  be  borne .  in  mind 
that  the  bill  in  this  case  is  not  framed  to  set 
aside  the  "New  Orleans  agreement  as  illegal,  but 
that  it  is  used  as  matter  merely  collateral  to  the 
main  question,  which  is  the  right  of  the  shipper 
to  route  his  cotton,  a  right  which,  on  the  one 
hand,  is  claimed,  and,  on  the  other,  denied,  with- 
out regard  to  the  "New  Orleans  arrangement,  and 
as  though  it  had  never  been  made.  The  object 
of  anti-pooling  and  anti-trust  laws  is  to  prevent 
unlawful  restrictions  and  restraints  upon  commerce 
and  trade,  and  provide  for  each  and  all  equal 
facilities,  free  competition,  and  reasonable  rates; 
but    they    were    never    intended    to    be    used    by    one 
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agency  or  individual  to  create  or  sustain  a  mo- 
nopoly in  its  own  favor,  under  the  guise  of  de- 
feating an  arrangement  which  certainly  defeats  it 
in  its  unlawful  purpose,  but  which,  it  is  alleged, 
may  be  used  hereafter  for  harmful  and  injurious 
purposes  and  objects.  The  Act  of  July  2,  1890, 
distinctly  provides  that  an  agreement  of  this  kind 
cannot  be  enjoined  except  by  the  suit  of  the 
United  States,  through  its  District  Attorney,  upon 
the  authority  of  the  Attorney-general;  and  such 
has  been  the  holding  of  the  Courts  in  construing 
it.  The  remedy  given  to  third  persons  by  the 
Act,  after  its  violation,  is  to  .recover  threefold 
dfimaffes   -with    c^sts    and    attomevs'    fees. 

In  the  ease  of  Chilf.  B.  '&  8.  F.  Ry.  v. 
Sr-himi  S.  8.  Cv.,  reported  in  30  C.  C.  A.,  142 
(86  Fed.  Rep.,  407),  being  an  opinion  rendered 
by  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  in  construing  the  Act  of  July  2,  1890, 
the  Court  says:  **The  appellee  contends  that  the 
defendant  railway  companies  entered  into  such  a 
combination,  conspiracy,  and  figreement  as  'is  pro- 
hibited by  'the  Act  to  jwotect  trade  and  commerce 
against  unlawful  monopoly,  approved  July  2,  1890, 
for  the  purpose  tmd  with  intention  tif  monopoliz- 
ing the  traffic  and  interstate  commerce  between 
New  York  and  Galveston  in  restrait  of  such 
commerce,  and  for  the  purpose  of  preventing  com- 
plainant from  carrying  on  its  business  of  common 
carrier    for    such    traffic.     Counsel    cites    Sees.     1,    2, 
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3,  4,  and  7  of  the  Act  named.  Sees.  1  and  2 
are  strictlj'^  penal.  So  far  aa  Sec.  4  confers  any 
new  jurisdiction  upon  the  Circuit  Court  of  the 
United  States  to  prevent  and  restrain  violations 
of  this  Act,  such  new  jurisdiction,  if  any  ia 
conferred,  appears  to  be  limited  in  its  exercise 
to  suits  on  behalf  of  the  government,  instituted 
bv  tliB  District  Attornevs  of  the  United  States 
in  their  respective  districts,  and  under  the  direc- 
tion of  the  Attorney-general'*  Further  discussing 
the  question,  the  Court  says:  "But  it  (the  Act 
in  question)  gives  no  new  right  to  bring  a  suit 
in  equity,  and  a  careful  study  of  the  Act  leads 
to  the  conclusion  that  suits  in  equity  or  injunction 
suits,  by  any  other  than  the  government  of  the 
United  States,  are  not  authorized  by  it."  In  the 
later  case  of  Southern  Indiana  Express  Co.  v. 
United  States  Express  Co.,  88  Fed.  Rep.,  663,  Baker, 
J.,  thus  announces  the  rule:  "The  anti-trust  law  of 
July  2y  1890,  has  wrought  no  such  change  in  law  as 
will  enable  the  Court  to  enforce  its  provisions  in 
favor  of  a  private  party  by  bill  in  equity.  Under  this 
Act  the  only  remedy  given  to  any  other  party 
than  the  government  of  the  United  States  is  an 
action  at  law  for  threefold  damages,  with  costs 
and  attorneys'  fees;  and  the  only  party  entitled 
to  maintain  a  bill  in  equity  for  injunctive  relief 
for  an4  alleged  violation  of  its  provisions  is  the 
United  States,  by  the  District  Attorney,  on  the 
authorization     of     the     Attorney-general,"       And     so 


280  JACKSON : 


PoBt  V.  Railroad. 


the  law  of  the  State  relating  to  the  formation 
of  trusts  is  placed  among  and  ranked  as  one 
of  the  criminal  laws  of  the  State,  under  the  head 
of  oflFenses  against  public  and  private  property, 
dnd  its  violation  is  made  a  misdemeanor,  and  a 
penalty  is  prescril)ed  of  a  fine  of  not  less  than 
$250  and  a  tax  fee  of  $50  to  the  'Attorney- 
general,  besides  50  per  cent  of  all  money  ac- 
tually received  on  such  crimes;  and  the  Courts 
are  required  to  give  the  Act  in  charge,  and  the 
grand  jury  is  given  full  inquisitorial  power  in 
such  cases,  and  such  contracts  cannot  be  enforced 
in  the  State,  whether  made  by  citizens  of  this 
or  any  other  State.  The  Acts  still  further  pro- 
vide for  a  forfeiture  of  the  franchise  of  any 
corporation  guilty  of  violating  the  law  by  suit 
in  the  name  of  the  State.  This  is  the  remedy 
which  the  statutes  provide  for  its  violation;  and, 
if  an  injunction  is  sought  instead  of  this  rem- 
edy, it  will  be  sustained  only  upon  such  grounds 
as    would    warrant     injunction     in    other    cases. 

It  is  insisted  that  under  the  agreement  between 
the  connecting  lines  set  out  in  this  case,  they 
must  be  considered  and  treated  as  partners  in 
the  handling  of  freights,  but  we  are  of  opinion 
such  is  not  the  case,  but  each  line  is  independ- 
ent of  the  other,  and  they  simply  have  a  mere 
traffic  agreement  between  themselves  as  to  the 
terms  upon  which  each  will  carry  freights  for 
the     other;     and     the     rule     governing     partnerships 
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and  the  liabilities  and  duties  attaching  to  that 
relation  do  not  exist  under  the  facts  in  this 
record.  The  authorities  are  hard  to  reconcile,  if, 
indeed,  they  do  not  positively  conflict,  upon  this 
question  of  partnership  or  no  partnership  arising 
out  of  such  agreements,  but  we  think  it  may 
safely  be  said  that  a  mere  traffic  agreement,  as 
in  this  case,  prodding  for  a  proportionate  divis- 
ion of  freight  charges,  does  not  constitute'  a  part- 
nership. 6  Am.  &  Eng.  Enc.  L.,  p.  667,  and  notes, 
and  numerous  cases  cited.  Upon  a  consideration 
of  the  whole  case,,  we  are  of  opinion  the  com- 
plainants are  not  entitled,  under  the  facts  in  this 
record,  to  designate  the  route  of  their  shipments 
over  the  objection  of  the  carrier,  and  they  are 
not  entitled  to  the  injunction  prayed  as  to  the 
twenty-four  bales,  or  as  to  other  and  future  ship- 
ments; that  complainants  are  not  entitled  to  en- 
force tJie  provision  of  the  Act  of  Congress  or 
the  State  of  Tennessee  referred  to  by  the  pro- 
cess and  means  and  under  the  proceedings  in 
this  case,  and  that  the  declaration  of  the  carriers 
at  New  Orleans,  and  the  proceedings  then  taken 
do  not  furnish  any  ground  for  the  relief  prayed 
in  this  ease;  and,  hence,  there  is  error  in  the 
diecree  of  the  Court  below  and  it  is  reversed, 
and  the  injunction  is  dissolved,  and  bill  is  dis- 
missed,   at    cost    of    complainants. 
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Stone   v.    Manning. 

(Jackson.     June    2,    1899.) 

1.  Resulting  Tbust.    Exists,  when, 

A  reaulting  trust  arises  in  favor  of  the  wife^s  heirs  where  she  de- 
▼ised  l)er  land  to  her  husband,  upon  his  promise  that,  if  he 
survived  her,  he  would  devise  same  to  her  heirs,  and  he  sur- 
vived and  failed  to  perform  his  promise.    (Posit  PP*  233-235. ) 

2.  Same.    Proof  that  will  sustain. 

To  sustain  a  resulting  trust,  upon  parol  evidence,  in  the  teeth  of 
the  terms  of  a  written  instrument,  it  is  not  essential  that  the 
evidence  be  of  a  character  to  remove  all  reasonable  doubt,  but 
only  that  it  be  so  clear,  cogent,  and  convincing  as  to  overcome 
the  opposing  evidence,  coupled  with  the  presumption  that  ob- 
tains in  favor  of  the  written  instrument.     (PosU  pp.  234^  235.) 

Cases  cited:  MbCammon  v.  Pettitt,  3  Sneed,  346;  McBee  v.  Bow- 
man, 89  Tenn.,  133;  Sanford  u  Weeden,  2  Heis.,  76. 

3.  SupBEME  Court.     WUl  not  reverse,  when. 

This  Court  will  not  reverse  for  the  admission  or  exclusion  of  evi- 
dence where  the  record  fails  to  show,  in  any  way,  the  action  of 
the  lower  Court  in  regard  to  the  matter.     (Post,  p,  236,) 

Cases  cited:  Anderson  v.  Railroad,  91  Tenn.,  44;  Kelly  v,  Fletcher, 
94  Tenn.,  14. 


FROM     SHELBY. 


Appeal    from    Chancery    Court    of    Shelby    County. 
F.    H.    Hetskeix,    Sp.    Ch. 
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T.  J.  Br\dex.  and  Malone  &  Malone  for 
Stone. 

H.  W.  Laugh  LIN  and  J.  M.  Gregory  for 
Manning. 

McAlister,  J.  This  bill  was  filed  to  set  up 
a  parol  trust  in  land.  The  land  in  controversy 
was  owned  by  John  ¥.  Huds^peth  during  his  life 
and  he  had  acquired  it  by  will  from  his  wife, 
Lizzie  M.  Hudspeth.  Hudspeth  and  wife  lived 
for  many  years  in  Shelby  County,  and  had  accu- 
mulated, by  their  joint  efforts,  a  considerable  es- 
tate. It  appears  they  invested  their  earnings  in 
small    farms    from    35    to    50    acres    in    size. 

The  title  to  several  of  these  farms  was  taken 
in  his  name,  two  in  her  name,  and  several  in 
their  joint  names.  It  appears  that  the  family 
residence  was  erect;ed  on  one  of  her  tracts.  Hav- 
ing no  children,  each  desire^l  that  the  survivor 
should  have  the  property^  of  the  other.  Accord- 
ingly, on  February  13,  1897,  John  F.  Hudspeth 
executed  his  will,  by  which  he  bequeathed  and 
devised  to  his  wife  his  entire  estate,  appointing 
her  executrix  without  bond.  On  March  12,  1897, 
one  month  thereafter,  Mrs.  Hudspeth  executed  a 
will  devising  her  property  to  her  husband  and 
appointing    him    executor    without    bond. 

Mrs.  Hudspeth  died  on  the  20th  of  October, 
1898,     and     thereafter,     on     the     4th     of     January, 
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1899,  John  F.  Hudspeth,  the  surviving  husband, 
also  died.  Complainants,  who  are  the  brother  and 
sisters  and  mother  of  [Mrs.  Hudspeth,  filed  this 
bill  on  the  l7tJi  of  January,  1899,  against  Mrs. 
Mary  Manning  and  Robert  Williams,  sister  and 
nephew  of  John  F.  Hudspeth,  and  his  heirs  at 
law,  alleging  a  parol  trust  by  which  John  F. 
Hudspeth  agreed,  as  an  inducement  for  Mrs.  Hud- 
speth to  execute  a  will  in  his  favor,  that  in  the 
event  Mrs.  Hudspeth  died  before  her  husband  the 
property  which  her  husband  had  acquired  under 
her    will    should    be    devised    bv    him    to    her    heirs. 

Proof  was  taken  and,  on  the  final  hearing,  the 
Hon.  F.  H.  Heiskell,  sitting  as  Special  Chancel- 
lor, pronounced  a  decree  in  favor  of  complainants 
for  the  real  estate  in  controversy  under  the  parol 
trust     alleged. 

The  second  assignment  of  error  is  that  the 
decree  cannot  be  sustained  because  the  evidence 
does  not  show  such  a  contract  or  agreement, 
clearly,  convincingly,  and  irrefragably  leaving  no 
doubt    as    to    the    real    character    of    the    transaction. 

In  the  case  of  McCammon  v.  Pettiit,  3  Sneed, 
246,  it  was  held  that  a  trust  may  be  raised 
on  a  written  will,  absolute  and  unconditional  on 
its  face,  but  in  order  to  do  this  the  proof  must 
be  clear,  convincing  and  irrefragable.  The  rule 
thus  laid  down  has  been  well  expounded  by 
Chancellor  Gibson  thus:  "When,  therefore,  we  read 
in    the    books    that    in    various    cases,    such    as    suits 
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to  reform  writings,  to  set  up  a  resulting  trust, 
to  have  a  deed  declared  a  mortgage,  and  the 
like,  a  mere  preponderance  of  the  evidence  will 
not  suflSce.  nothing  more  is  meant  than  that  a 
mere  preponderance  of  evidence  on  the  side  of 
complainant  will  not  overcome  the  defendant's  evi- 
dence, reinforced,  as  the  latter  is,  by  a  presump- 
tion in  favor  of  the  writing  assailed.  If,  how- 
ever, the  complainant's  evidence  outweighs  both 
the  presumption  and  the  other  evidence  in  favor 
of  the  defendant,  then  the  complainant  has  made 
out  his  case,  even  though  the  preponderance  in 
his  favor  be  very  slight,  and  this  is  true  what- 
ever the  character  of  the  suit  and  howsoever 
strong  the  presumption  to  vbe  overcome."  Gibson's 
Suits  in  Chancery,  Sec.  446,  p.  404;  McBee 
V.    Bowman^    89    Tenn.,    182-141. 

So  that  the  position  of  defendants'  counsel  that 
the  evidence  produced  by  complainant  must  con- 
vince the  Court  bevond  a  reasonable  doubt  is  not 
correct. 

In  Sanford  v.  Weeden,  2  Ueis.,  76,  Chief  Jus- 
tice Nicholson  said:  ''TJifferent  Judges  have  em- 
ployed different  language  in  declaring  the  charac- 
ter and  the  weiglit  of  the  proof  which  is  nec- 
essaiy  and  sufficient  to  .set  up  a  resulting  trust. 
The  result  of  all  the  attempts  to  define  the  rule 
as  to  the  amount  of  parol  proof  necessary  in 
such  cases  is,  that  the  conscience  of  the  Court 
should    be    fuHv    satisfied    that    the    facts    relied     on 


286  JACKSON : 


stone  V,  ManniD^. 


to  raise,  the  trust  are  true  and  sufficient  to  create 
the    trust." 

The  third,  fourth,  and  fifth  assignments  of 
error  •  are  based  upon  the  Chancellor's  loilings  on 
questions  of  evidence.  We  find,  however,  from  an 
examination  of  the  record,  that  the  action  of  the 
Chancellor  on  these  exceptions  is  not  shown, 
hence  there  is  nothing  for  this  Court  to  review. 
There  was  ixo  bill  of  exceptions  taken  at  the 
time,  nor  is  the  action  of  the  Court  recited  in 
the  decree  or  in  any  interlocutory  order.  Ander- 
son V.  Railroad  Co.,  91  Tenn.,  44;  Kelly 
V.  Fletcher,  94  Tenn.,  1-4;  Gibson's  Suits 
in    Chancery,    Soc.     1045,    p.     991. 

The  preponderance  of  the  evidence  ''is  that  John 
F.  Hudspeth  procured  his  wife  to  make  a  will 
in  his  favor,  promisina;  that  if  he  outlived  her 
he  would  devise  her  pi'operty  to  her  heirs  and 
not    to    his    heirs    at    law. 

The    decree    is    affirmed. 
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Mehfris  Trust  Co.    v.   Blessing. 
(Jackson.      Jiuie    10,     1899.) 

Qxs^AXDiJLS  AJUB  WiA.BD.    RigHtse  of  enuuwipcOed  nonreatdent  ward  de- 
fined, 

A  minor,  domiciled  in  another  State,  by  whose  laws  he  is  eman- 
cipated frooi  all  disabilities  of  infancy,  is  entitled  to  receive 
and  recover,  in  the  same  manner,  as  an  adult,  his  real  estate,  as 
well  as  his  personal  funds,  having  a  situs  and  being  in  the 
hands,  oontrol,  and  posseBsion  of  b  guardioai  appointed  and 
resident  in  this  State.  The  lex  domiclUi  controls  as  to  ward*s 
capacity. 

Case  cited  and  approved:  Woodward  v.  Woodward,  87  Tenn.,  644. 


FROM     BIIELBT. 


Appeal  /from  «the  iPTobate  Court  of  Shelby  County. 

J.    fi.     GUlXOWAT,    J. 

TuRLET  &  Wright  for  Trust  Company. 

Thob.  H.  Jackson  for  iBleasing. 

McAl.ister,  3".  The  question  presented  for  deter- 
mination upon  this  record  is  whether  a  minor 
eighteen  years  of  age,  but  emancipated  *by  the 
law  of  lier  domicile,  is  entitled  to  a  settlement 
with  her  guardian  in  Tennessee,  so  as  to  take 
possession    of    her    realty    and    collect    her    rents. 


238  JACKSON  : 


Memphis  Trust  Co.  v.  Blessing. 


In  February,  1899,  the  petitioner.  May  Bless- 
ing, a  resident  and  citizen  of  Chicago,  HL,  filed 
her  petition  in  the  Probate  Court  of  Shelby 
County  against  the  Memphis  Trust  Company,  her 
guardian,  for  a  settlement.  It  was  alleged  that  M. 
J.  Blessing,  the  father  of  petitioner,  died  intes- 
tate, a  citizen  of  Shelby  County,  Tenn.,  in  Sep- 
tember, 1889,  leaving  a  widow  and  the  said  May 
Blessing  as  his  only  heirs  at  law,  and  a  large 
estate,  both  personal  and  real,  in  said  State;  that  J. 
N.  INolan  was  appointed  regular  guardian  of  May 
Blessing  by  the  Probate  Court  of  Shelby  County, 
and  qualified  as  such;  that  afterwards  he  filed  his 
bill  against  May  Blessing  in  the  Chancery  Court 
of  Shelby  County,  Tenn.,  for  the  purpose  of  hav- 
ing sold  a  portion  of  her  real  estate,  on  the 
groimd  that  such  sale  was  for  her  manifest  in- 
terest and  advantage.  Such  proceedings  were  had 
as  that  by  decree  of  said  Court,  the  property 
was  sold,  and  realized  something  over  sixte^i  thou- 
sand dollars.  It  is  further  alleged  that  said  17'olan 
was  unwilling  to  give  the  special  bond  required 
by  law  for  said  fund,  and  thereupon,  *  at  his  instance 
and  request,  the  Memphis  Trust  Company  was 
appointed  special  guardian  for  May  Blessing  by 
the  Probate  Court  of  Shelby  County,  to  take  charge 
of  said  fund;  that  Nolan  died  in  1897,  and 
thereupon  the  Memphis  Trust  Company  was  ap- 
pointed regular  guardian  of  May  Blessing  by 
the    Probate    Court    of    Shelby  County.      It    is    fur- 
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ther  alleged  that,  in  addition  to  the  special  fund 
just  mentioned,  the  Memphis  Trust  Company, 
as  the  regular  guardian  of  May  Blessing,  had  in 
its  custody  about  $6,000  in  money  and  more 
than  $29,000  of  bonds  and  stocks  belonging  to 
said  ward;  that  it  likewise  had  charge  of  several 
pieces  of  real  estate  lying  in  Shelby  County, 
Tenn.,  which  May  Blessing  had  inherited  from 
her  father,  the  said  M.  J.  Blessing.  It  id 
further  alleged  that  soon  after  the  death  of  M. 
J.  Blessing,  his  widow  and  the  said  May  Bless- 
ing removed  to  the  city  of  Chicago,  HI.,  where 
they  both  acquired  a  new  domicile;  that  after 
removing  to  Chicago,  her  mother  intermarried 
with  one  Charles  McCarty,  a  citizen  and  resident 
of  Illinois,  and  that  she  and  her  husband  have 
continued  to  reside  in  Illinois  ever  since,  and 
that  the  said  May  Blessing  has  lived  with  them 
since  as  a  member  of  their  family,  and  that  she 
is    now    a    resident    and    citizen    of    Illinois. 

It  is  further  shown  that  May  Blessing  is 
now  eighteen  years  of  age,  and  that  under  the 
laws  of  the  State  of  Illinois  she  has  attained 
full  age;  and  the  object  and  prayer  of  her  pe- 
tition is  to  have  her  said  guardian,  the  Mem- 
pliis  Trust  Company,  settle  with  her  and  put  her 
in  possession  of  her  estate,  both  real  and  per- 
sonal. 

The  answer  of  the  Memphis  Trust  Company  ad- 
mits   substantially    the     allegations     of    the    petition. 
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It  does  not  admit  that  uuder  the  laws  of  Illi- 
nois  a  woiu^n  reaches  her  nmjority  at  the  age 
of  eighteen  years,  and  it  submits  to  the  Court 
the  queation  whether  the  said  May  Blessing  is 
entitled  to  the  relief  asked  in  her  petition,  and 
especially  does  it  aubmit  the  question  Whether  in 
such  ease  the  law  of  Illinois  would  control  as 
respects  the  real  estate  rbeloiiging  to  the  said  May 
I'lessing  in  Shelby  .County,  Tenn.,  and  the  special 
fimd    realized    from    the    sate    of  ireal  estate. 

Proof  was  itaken,  and  <m  final  hearing  the  Chan- 
cellor decreed  in  favor  of  the  ipetitioner,  and  di- 
rected the  Hemi^bis  Truat  Company,  as  her  guard- 
ian, to  turn  over  to  her  all  her  property,  .real 
and   ^personal,    in    its    i)o«9easion. 

The  i&rempbis  Jniat  .Coinpany,  jguardian  aa  afoi«- 
aaid,   appealed^   ^nd  .fans   assigned  larrora,  as   {<^wa: 

:Fir8t* — The  Court  enred  in  /grantiiig  petitioner 
relief,  iltisluould  hare  radjudged  that  ahe  was  net 
entitled  ^to  a^y  liinal  49ettlemeii;t  vrith  her  guardian 
until    ihe    arrived    at  ithe    age  lof    twenty-one    yeai^s. 

Sectmd.'^m  the  decree  of  the  Court  bdow  ww 
right  with  reference  to  the  personal  property  in 
the  hands  of  the  guardiaQ,  it  was  numifestly 
erroneous  as  to  the  ireal  instate  .and  !the  special 
fund  derived  from  the  aale  of  real  .estate.  As  to 
said  real  estate  anid  aaid  special  ,fund,  it  should 
have  decreed  that  the  laws  of  Tennessee  ;Con- 
trolkd,  and  that  petitioner,  Maj  '^leaaipg,  was  not 
.eutitlied    to    demand    .pc«8eE»ion    of  isame    from    b^ 
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guardian  until  she  arrived  at  the  age  of  twenty- 
one    years. 

Third. — In  any  event,  the  decree  of  the  Court 
below  was  erroneous  in  so  far  as  it  adjudged 
that  May  Blessing  was  entitled  to  the  immediate 
possession  of  her  real  estate.  It  should  have  ad- 
judged that  she  was  not  entitled  to  such  posses- 
sion until  she  arrived  at  the  age  of  twenty-one 
vears. 

It  will  be  observed  that  while  tie  first  assign- 
ment of  error  denies  that  petitioner  was  entitled 
to  any  settlement  with  her  guardian  until  she  ar- 
rives at  the  age  of  twenty-one  years,  learned 
coimsel  concede,  in  argument,  that  so  far  as  the 
personal  property  in  the  hands  of  the  guardian 
is  involved,  the  case  would  be  governed  by 
Woodward  v.  Woodward,  87  Tenn.,  644.  In  that 
case  it  was  expressly  decided  that  a  minor  domi- 
ciled in  another  State,  but  emancipated  under  its 
laws  from  all  disabilities  of  infancy,  can  receive 
or  recover  in  the  same  manner  as  an  adiilt  per- 
sonal funds  to  which  he  is  entitled  by  the  law 
of  his  domicile  held  for  him  by  a  guardian  ap- 
pointed and  resident  in  this  State,  and  adminis- 
tered under  our  laws.  The  lex  domicilii  controls 
as    to    ward's    capacity. 

It  is  insisted,  however,  by  the  able  counsel  for 
appellant  that  the  case  of  Woodward  v.  Wood- 
ward is  not  controlling  either  as  to  the  real  es- 
tate   or    as    to    the    special    fund    in    the    hands    of 
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the  guardian.  Counsel  concedes  that  he  has  been 
nnable  to  find  any  case  where  this  particular 
question  has  l)een  decided.  It  is  insisted,  how- 
ever, that  while  the  civil  statiLs,  including  ques- 
tions of  minority  and  majority,  may  be  deter- 
mined by  the  laws  of  the  country  in  which  the 
person  holds  his  actual  domicile,  it  is  equally  true 
that  real  estate  or  immovable  property  is  exclu- 
sively subject  to  the  laws  of  the  government 
within  whoso  territory  it  is  situated.  It  is  then 
insisted  that  under  the  laws  of  Tennessee  the 
guardianship  must  continue  until  the  minor  ar- 
rives at  the  age  of  twenty-one  years.  The  sec- 
tion   of   the    Code    relied    on    is    as    follows: 

"Every  minor  upon  attaining  the  age  of  twen- 
ty-one years,  and  every  female  ward  when  she  is 
married,  upon  the  receipt  of  money  or  estates  due 
either,  shall  receipt  the  guardian  for  the  same,  in  the 
same  manner  as  legatees,  distrubutees,  or  others 
interested  in  the  distribution  of  estates."  Shan- 
non's   Code,     Sec.  4318. 

In  Woodward  v.  Woodward,  87  Tenn.,  this  Court, 
in    considering    this    very    statute,    said,    viz.: 

"But  does  the  statute  in  question  do  more  than 
provide  for  wards  domiciled  in  our  own  State? 
Is  it  aimed  at  nonresident  wards?  We  do  not 
so  read  or  understand  our  statute.  We  consider 
that  the  reference  to  the  age  of  twenty-one  years 
is  for  Tennessee  wards,  and  is  not  for  the  pur- 
pose    of     fixing     arbitrarily     that     particular     age    at 
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which  the  guardian  shall  settle  with  wards  domi- 
ciJed  in  other  States,  but  it  uses  that  age  in 
consequence  merely  of  the  fact  that  under  lie 
law  of  this  State  a  party  is^  a  minor  imtil  that 
age  is  attained,  and  that  the  statute,  therefore, 
must  be  read  as  though  it  had  merely  provided 
that  the  guardian  should  settle  when  the  ward 
attained  his  majority.  The  statute  referred  to  by 
counsel  as  fi^ng  the  age  of  twenty-one  as  the 
earliest  period  at  which  a  Tennessee  guardian  can 
be  called  on  to  settle,  does  not  declare  a  trust 
in  the  hands  of  all  guardians  until  the  ward 
attains  twenty-one,  as  is  argued.  .  .  .  The  v.ord 
'twenty-one'  happens  to  be  used  in  the  statute 
merely  because  that  is  the  age  of  majority  at 
common  law,  which  is  the  law  of  this  State  on 
that  subject,  there  being  no  statute  declairing  it, 
and  the  word  ^twenty-one'  is  used  as  synonjonous 
with  'full  age'  or  coming  of  'age,'  as  shown  by 
the  title  to  the  article,  etc.  ...  So  that  there 
is  nothing  in  our  statute  fixing  twenty-one  years 
as  the  age  at  which  a  guardian  shall  settle  with 
wards  who  are  of  full  age  in  the  State  of  their 
domicile.  The  only  provisions  on  the  subject  are 
the  two  referred  to,  to  wit,  that  the  ward  on 
coming  of  age  shall  give  a  receipt;  and  that  if 
a  guardian  fails  to  turn  over  property  to  ward 
at  'his  majority'  or  Tier  marriage,'  he  is  guilty 
of  a  misdemeanor.  So  that,  imder  our  law,  he 
is  required   to   settle  when  ward   is   of  full   age,    and 
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under    the    jiis    gentium    the    petitioner    is    of    full 
age,    and-  he    must    settle." 

We  think  this  construction  of  our  statute  con- 
clusive of  tJiis  case,  whether  the  property  involved 
be  realty  or  personalty.  The  statute  was  designed 
to  fix  a  time  for  final  settlement  with  wards  in 
this  State,  and  has  no  application  to  wards  who 
have  arrived  at  full  age  by  the  law  of  their 
domicile.  The  Court  below  so  held,  and  the  de- 
cree   18    affirmed. 
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Guarantee  &  Tkust  Co.  v.  Jones. 

{Jackson,       June     10,     1899.) 

1.  FoREieN  Corporation.    Mortgage  of,  taken  before  qucUiflcaMon 

validated,  when. 

A  mortgage  taken  by  a  foreign  corporation  before  it  has  quali- 
fied to  do  business  in  the  State,  is  validated  by  subsequent  reg- 
istration of  its  charter  in  the  office  of  the  Secretary  of  State 
and  of  abstract  thereof  in  the  county  where  the  land  is  situ- 
ated, as  required  by  the  curative  Act  of  1805,  and  the  mortga- 
gee may  enforce  same  for  the  amount  of  money  actually  loaned, 
with  six  per  cent,  interest.     {Post,  p.  250,) 

Act  construed:  Acts  1895,  Ch.  119. 

Case  cited  and  approved:  Butler  v.  Association,  97  Tenn.,  679. 

2.  Will.     (Hves  absolute  jymoer  of  dieposttion. 

Under  a  will  devising  lands  to  the  children  of  two  of  testator's 
sons,  and  providing  that  the  two  sons,  respectively,  shall  '*  have 
the  power  to  sell  or  convey,  by  deed  or  otherwise,  or  to  dispose 
of  the  land  in  any  way  they  see  proper,  for  the  benefit  of  their 
children,  they,  my  [his]  two  sons,  being  the  judges  of  what  is 
best  for  their  children,"  the  two  sons  take  an  absolute  power 
of  disposition,  not  incumbered  with  any  sort  of  trust  in  favor 
of  testator's  grandchildren,  and  may  mortgage  the  property 
to  raise  money  for  any  purpose  they  may  choose,  especially 
where  no  fraudulent  purpose  in  entertained  by  the  mortgagors, 
•  or,  if  entertained,  not  disclosed  or  known  to  the  mortgagee. 
{Poet,  pp.  251-257.) 

Cases  cited:  Webster  v.  Helm,  93  Tenn.,  325;  Steifel  v.  Clark,  9 
Bax.,  470;  Bostick  v.  Winton,  1  Sneed,  534;  136  Pa.  St.,  367;  116 
Pa.  St.,  547;  147  Mass.,  616;  37  Hun,  476. 

3.  MoRTeAess  and  Deeds  of  Trust.    Recital  of  power  to  make. 

And,  in  such  case,  it  is  not  essential  that  the  mortgage  should 
recite  or  refer  to  the  power  in  the  will  pursuant  to  which  it  is 
made.     (Post,  pp.  254-256.) 
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Cases  cited  and  approved:  Young  v.  Mutual  Ins.  Ck>.,  K)I  Tenn., 
311;  Pate  v.  Pierce,  4  Cold.,  113;  134  U.  S.,  572;  56  Minn.,  216; 
33  N.  Y.,  383. 

4.  Trusts.    Application  of  proceeds  of  trust  property. 

Nor,  in  such  case,  is  the  mortgagee  under  obligation  to  see  to 
the  proper  application  of  the  money  borrowed  on  the  mort- 
gage.    {Post,  p.  256.) 

Cases  cited:  Young  v.  Mutual]  ns.  Co.,  101  Tenn.,  311;  Williams 
V.  Otej,  8  Hum.,  563;  Lough  millerv.  Harris,  2  Heis.,  553;  Har- 
ris V.  Smith,  98  Tenn.,  286;  Brown  v.  Foote,  2  Tenn.  Ch.,  225. 


FBOM    HAYWOOD. 


Appeal  from  Chancery  Court  of  Haywood  County, 
J.    S.    Cooper,    Ch. 

Smith  &  Trezevant  for  Guarantee  and  Trust  Co. 

J.  W.  E.  Moore  for  Jones. 

McAlister,  J.  Complainant  filed  this  bill  in 
the  Chancery  Court  of  Haywood  County  to  fore- 
close a  deed  of  trust.  This  instrument  was  exe- 
cuted on  the  1st  of  October,  1891,  by  H.  F.  Jones 
and  wife  and  J.  W.  Jones  to  Samuel  M.  Jar^ 
vis,  trustee,  conveying  certain  lands  in  Haywood 
County  to  secure  a  note  for  $5,650  and  inter- 
est for  a  loan  that  day  made  by  the  Jarvis- 
Conklin  Mortgage  Trust  Company.  The  note  and 
mortgage  were  afterwards — ^to  wit,  on  the  15th  of 
October,    1892 — assigned    to    complainant,     a    London 
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corporation.  The  land  embraced  in  the  deed  of 
trust  had  been  devised  by  Mrs.  EKzabeth  Jones, 
deceased,    under    the    following    will: 

"Know  all  men,  that  I,  Elizabeth  Jones,  being 
of  sound  mind,  do  make  this,  my  last  will  and 
testament.  My  daughter-in-law,  Ellen  Jones,  hav- 
ing an  equitable  right  to  two-fifths  of  my  landed 
estate^  I  therefore  make  her  a  l^al  right  to 
the  same  two-fifths  of  mv  land.  The  other  three- 
fifths  I  divide  between  my  grandchildren,  giving 
the  children  of  my  son,  J.  W.  Jones,  three-tenths, 
and  to  children  of  my  son,  H.  E.  Jones,  three- 
tenths,  my  two  sons,  J.  W.  and  H.  F.  Jones, 
to  have  the  power  to  sell  or  convey,  by  deed  or 
otherwise,  or  to  dispose  of  the  land  in  any  way 
they  see  proper,  for  the  benefit  of  their  children, 
they,  my  two  sons,  being  the  judges  of  what  is 
the  best  for  their  children — ^that  is,  my  son,  J. 
W.  Jones,  has  the  power  to  dispose  of  the  land 
I  give  to  his  children,  and  my  son,  H.  F. 
Jones,  has  the  power  to  dispose  of  the  land  I 
give  his  children.  All  the  personal  property  I 
have,  I  give  in  the  same  way  as  I  give  my  real 
property.^' 

It  will  be  observed  that  the  deed  of  trust  was 
executed  by  H.  F.  and  J.  W.  Jones,  the  fathers 
of    the    infant    devisees. 

It  is  alleged  in  the  bill  that  the  Jarvis-Oonk- 
lin  Mortgage  Trust  Company  is  a  foreign  cor- 
poration,   with    its    sitiLS    in    Kansas    City,    Mo.,    and 
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that  it  filed  its  charter  with  the  Secretary  of 
State  at  Nashville,  Tenn.,  on  March  30,  1892, 
and  that  it  filed  an  abstract  thereof  in  the  office 
of  the  Eegister  of  Haywood  County  on  August 
16,  1896,  but  it  is  admitted  that  at  the  time  the  loan 
was  made  it  had  done  neither.  It  is  further 
shown  in  the  bill  that  the  grandchildren  of  the 
testatrix,  at  the  time  of  the  execution  of  the  deed 
of    trust,    were    minors. 

The  defendants  demurred  to  the  bill,  assigning, 
among    others,    the    following    grounds,    to    wit: 

First. — That  under  said  will  an  absolute  title 
to  three-tenths  of  said  land  vested  in  the  chil- 
dren of  11.  F.  Jones  and  three-tenths  of  same 
vested  in  the  child  of  J.  W.  Jones,  and  that 
said  deed  of  trust  was  nugatory  and  inoperative 
so    far    as    the    same    might    aifect    said    interests. 

Second, — That  H.  F.  and  J.  W.  Jones  had  no 
right  or  power  to  mal^e  the  deed  of  trust  as 
to    six-tenths    interests    of    said    grandchildren. 

Third. — That  said  deed  of  trust  only  undertook 
to  convev  the  individual  interests  of  said  H.  F. 
Jones  and  wife,  Ellen,  and  J.  W.  Jones  in  said 
land,  and  did  not  undertake  to  convey,  and  was 
not  intended  to  convey,  the  six-tenths  interest  of 
the    grandchildren. 

The  Chancellor  overruled  the  demurrer,  but  per- 
mitted defendants  to  rely  upon  said  causes  in 
their  answer.  Defendants  answered  the  bill.  The 
grandchildren,    who    were    minors,     answered    through 
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their  guardian  ad  litem,  averring  they  knew  nothing 
of  such  deed  of  trust  or  its  alleged  assignment 
to  complainant.  They  relied  upon  the  demurrer 
theretofore  filed,  and  insisted  that  if  any  power 
was  created  by  said  will  in  H.  F.  and  J.  W. 
Jones,  it  was  only  for  the  benefit  of  their  chil- 
dren,  and  tliat  the  deed  of  trust  could  not  have 
been  for  the  benefit  of  the  children;  that  it 
did  not  recite  that  it  was  for  the  benefit  of 
the  children,  and  that  the  will  is  not  even  re- 
ferred to ;  and  that,  as  a  matter  of  fact,  the 
children  received  no  benefit  whatever  from  the 
deed  of  trust.  It  is  insisted  that  if  II.  F.  and 
J.  W.  Jones  had  any  right  or  power  to  convey 
the  interests  of  their  cliildren  in  said  lands,  it 
was  under  said  will,  and  the  power  should  have 
been    recited    in    the    deed    of    trust. 

It  is  alleged  that  said  deed  of  trust  was  made 
by  said  IT.  F.  and  J.  W.  Jones  for  their  own 
benefit,  and  they  received  the  money  and  used 
it  for  their  own  purposes,  and  said  grandchil- 
dren   were    in    no    way    benefited    thereby. 

Proof  was  taken,  and  on  the  final  hearing 
the  Chancellor  decreed  that  under  said  will  H. 
F.  and  J.  W.  Jones  were  vested  with  full  power 
to  borrow  money  and  mortgage  said  land  and 
thereby  bind  and  charge  the  estates  of  their  chil- 
dren in  said  lands;  that  said  deed  of  trust  was 
valid  and  enforcible  to  collect  the  amounts  actu- 
ally   received    by    the    borrowers,    to    wit,     $5,003.50 
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and  interest  at  six  per  cent.,  and  a  decree  was 
pronounced  in  favor  of  complainants  for  $6,- 
073.52  and  costs,  and  the  land  was  ordered  to 
be  sold  for  its  satisfaction.  Defendants  appealed, 
and    have    assigned    errors. 

Two  questions  are  presented  by  the  assignments 
of    error. 

First. — That  the  Jarvis-Oonklin  Mortgage  Trust 
Company  was  not  a  qualified  corporation,  and 
hence    the    mortgage    is    void. 

Secotid. — That  there  was  no  power  in  .the  grant- 
ors, under  this  will,  to  mortgage  the  interest  of 
the    minors. 

In  respect  of  the  nonregistration  of  the  char- 
ter it  does  appear  that  when  this  loan  was  made 
and  the  moi*tgage  executed,  complainants  had  not 
complied  with  the  law  on  tliis  subject.  But  it 
appears  that  afterwards,  on  the  30th  of  March, 
1892,  the  company  filed  its  charter  "^ith  the  Sec- 
retary of  State  at  !N'ashville,  and  on  the  16th  of 
May,  1892,  it  filed  an  al>stract  of  its  charter 
with  the  Segister  at  Brownsville,  where  this  trans- 
action occurred,  and  on  April  4,  1892,  at  Mem- 
phis, where  the  matter  was  in  part  negotiated. 
The  curative  Act  of  1875  validated  this  trans- 
action to  the  extent  of  the  money  actually  loaned 
and  six  per  o^nt.  interest.  I'he  Chancellor's  decree 
was  only  for  the  amount  actually  received  by  the 
mortgagees  and  six  per  cent  interest.  Butler  v. 
Association,    33    Pickle. 
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The  main  question  in  the  case  is  presented  by 
the  demurrer  to  that  part  of  the  bill  which  sets 
out  the  will  of  Mrs.  Jones,  whereby  a  six-tenths 
interest  in  the  land  was  devised  to  the  children 
of  her  sons,  with  an  unlimited  power  in  their 
fathers  to  dispose  of  same,  and  the  remaining 
four-tenths    to    Mrs.    Ellen    W.    Jones. 

The  language  of  the  will  is  that  the  fathers 
of  these  children  shall  have  the  power  to  sell 
or  convey  by  deed  or  otherwise,  or  to  dispose  of 
the  land  in  any  way  they  see  proper  for  the 
benefit  of  their  children,  the  two  sons  being  th<9 
judges    of    what    is    best    for    their    children. 

It  is  plain,  we  think,  from  the  terms  of  the 
will,  that  these  sons,  H.  E.  Jones  and  J.  W. 
Jones,  were  not  constituted  trustees  for  their  chil- 
dren, but  held  a  mere  power  of  appointment, 
which  they  were  authorized  to  exercise  at  their 
discretion.  ^^In  some  cases  the  donor  makes  a 
direct  gift  to  one  party,  but  subjects  the  gift 
to  the  discretion  or  power  of  some  previous 
taker  or  other  party."  Perry  on  Trusts,  Vol.  1, 
Sec.  250.  "A  power  of  sale  may  override  estates 
in  fee."  13  Am.  and  Eng.  Ency.,  p.  907.  "A 
donee  with  general  power  of  appointment  is  prac- 
tically the  owner."  Id.,  916.  See  Lawrence's  Es- 
tate, 136  Penn.  St.,  p.  367;  Beck's  Appeal,  116; 
Id.,  547;  Iloxey  v.  Finney,  147  Mass.,  616;  Kull 
V.  Kull,  37  Hun,  476.  "It  is  obvious  that  every 
power      of      appointment      is,      strictly      speaking,      a 
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power  of  revocation;  but  still  there  is  a  striking 
distinction  between  estates  actually  limited  in  a 
settlement  with  a  power  of  revocation,  and  es- 
tates limited  in  default  of  the  exercise  of  a  pre- 
ceding power  of  appointment.  In  the  first  case, 
the  estates  are  vested  subject  to  be  revoked  or 
defeated  by  the  exercise  of  the  power.''  2  Siigden 
on  Powers,  pp.  2,  3.  "The  distinction  between  a 
power  and  a  trust  has  been  clearly  defined  by 
the  Court.  A  mere  power  is  not  imperative,  but 
leaves  the  action  of  the  party  receiving  it  to  be 
exercised  at  his  discretion — that  is,  the  donor  or 
grantor,  having  full  confidence  in  the  judgment, 
disposition,  and  integrity  of  the  party,  empowers 
him  to  act  according  to  the  dictates  of  that 
judgment  and  the  promptings  of  his  ovm  heart. 
A  trust  is  imperative,  and  is  made  with  strict 
reference  to  its  faithful  execution.  The  trustee  is 
not  empowered,  but  is  required  to  act  in  accord- 
ance with  the  will  of  the  one  creating  the  tnist." 
TiflFany  &  "BuUard  on  Trusts  and  Trustees,  pp. 
209,  210.  If  there  were  a  trust  in  this  Avill,  a 
Court  of  Equity  would  enforce  it;  but  it  would 
never  enforce  this  power.  It  is  a  mere  discre- 
tionary power,  with  the  discretion  absolute  in  the 
sons,  they  lieing  the  sole  judges.  See  2  Sugden 
oil  Powers,  star  page  158,  quoting  the  language 
of  Lord  C.  J.  Wilmot,  as  follows:  "Powers  are 
never  imperative;  they  leave  the  act  to  be  done 
at     the     will     of     the     party     to     whom     they     are 
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given.  Trusts  are  always  imperative  and  obliga- 
tory upon  the  conscience  of  the  party  intrusted." 
And  see  1  Perry,  Sees.  248,  252,  511;  Hill  on 
Trustees,  4  Ed.,  760;  2  Sto.  Eq.  Sec.  1070.  "It 
sometimes  happens  that  a  person  having  property 
or  money  to  dispose  of,  intrusts  the  disposition 
thereof  to  the  judgment  and  discretion  of  an- 
other; and  where  the  intention  of  the  donor  or 
grantor  is  to  trust  entirely  to  such  discretion  be- 
cause of  the  confidence  he  has  that  such  person 
will  do  better  than  he,  at  the  time  of  making 
the  gift  or  grant  can  dictate,  such  intention  con- 
fers a  mere  power,  and  equity  will  not  inter- 
fere with  the  execution  of  it."  Bullard  and  Tif- 
fany   on    Trusts    and    Trustees,    p.  •  209. 

It  is  insisted  that  the  predominant  idea  of  this 
will  is  that  the  sons  should  have  absolute  power 
over  the  property,  and  that  an  imlimited  i)0wer 
of  disposition  includes  unlimited  power  to  charge 
as  the  groater  includes  the  less.  Webster  v.  Helm, 
9    PieJde,     325;     Stiefel     v.     Clark,     9     Bax.,     470. 

It  Is  argued,  however,  that  while  this  will  con- 
stitutes the  fathers  the  exclusive  judges  of  what 
is  best  for  their  children,  yet  the  power  to  con- 
vey must  be  exercised  for  the  benefit  of  the  chil- 
dren.  The  record  shows  that  the  money  borrowed 
was  appropriated  by  the  grantors  to  their  own 
use,  and  that  the  children  never  received  any 
benefit  froiri  it  There  is  no  proof,  however,  that 
the    trust    C/Ompany,     or    its     agents    who    negotiated 


264  JACKSON : 


Guarantee  and  Trust  Co.  v,  Jones. 


the  loan,  had  anv  notice  that  the  fund  was  to 
bo  misappropriated;  nor  did  they  know  it  was 
the  intention  of  the  mortgagors  to  use  this  fund 
for    their    private    purposes    or    to    misappropriate    it 

In  Bostick  v.  Winton,  1  Sneed^  524,  it  was  said, 
viz. :  "A  power  of  appointment  must  be  exer- 
cised in  good  faith  for  the  benefit  of  those  who 
are  intended  beneficiaries  nnder  it  If  it  appear 
that  it  has  been  exercised  collusively  and  for  the 
benefit  of  the  party  exercising  it,  such  exercise 
is  a  fraud  upon  the  power,  and  cannot  be  main- 
tained." In  that  case,  however,  the  Court  found 
as  a  fact  that  the  purchaser  had  full  notice  or 
knowledge  of  all  the  circumstances  attending  the 
conveyance. 

It  is  insisted,  however,  that  because  the  deed 
of  trust  does  not  recite  on  its  face  that  it  was 
executed  in  pursuance  of  the  power  given  by  the 
will,  it  must  be  construed  to  convey  simply  the 
grantor's  interest.  It  is  now  settled  by  this  Court 
that  it  is  not  necessary  that  the  intention  to 
execute  a  power  should  appear  by  express  recitals 
in  the  deed.  Young  v.  Mutual  Ins.  Co.,  101  Tenn., 
311.  In  that  case  this  Court  approved  the  rules  laid 
down    by    Mr.    Justice    Story,    in    Blagge    v.    Miles, 

m 

1  Story  Eep.,  426,  which  are  held  to  indicate 
a  sufficient  intention  to  execute  the  power:  "First, 
when  there  is  some  reference  in  the  will  or  other 
instrument    to    the    power;  or,    second,     a    reference 
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to  the  property  which  is  the  subject  of  the 
power;  or,  third,  when  the  instrument  executed 
would  be  ineffectual  and  a  nullity,  and  could 
have  no  operation  as  an  execution  of  the  power." 
See,  also,^  Lee  v.  Simpson,  134  TJ.  S.,  672;  Pate 
V.  Pierce,  4  Cold.,  113.  If  there  is  a  reference 
to  the  property  which  is  subject  to  the  exercise 
of  the  x)ower,  and  the  grantors  have  no  right  to 
convey  except  under  the  power,  it  is  sufficient. 
2  Wash.,  Real  Property,  618,  (3d  Ed,);  2  Perry 
on  Trusts,  Sec.  611c  Mth  Ed.).  It  is  sufficient  if 
the  intention  to  execute  the  power  appears  by 
act,  words,  or  deeds,  demonstrating  the  intention. 
Pate  V.  Pierce,  4  Cold.,  113.  In  this  case  it 
is  insisted  that  the  act  of  both  donees  and  the 
wife  of  one  joining  shows  the  purpose  to  con- 
vey   the    whole    estate. 

"As  to  four-tenths  of  this  property,  it  is  true 
H.  F.  Jones  might  have  conveyed  simply  as  hus- 
band; but  as  to  the  other  six-tenths  he  had  no 
right  to  convey,  except  under  this  will;  and  J. 
W.  Jones  had  no  right  at  all,  except  under  this 
will;  and  the  joinder  of  J.  W.  Jones  with  H. 
F.  Jones  shows  clearly  that  they  intended  to  con- 
vey under  the  power  given  them  by  the  will. 
If  it  had  been  the  intention  of  IT.  F.  Jones  to 
convey  only  his  wafers  interest,  he  would  have 
so  expressed  it;  but  he  conveys  the  whole  esj;ate, 
and  as  she  did  not  own  the  whole,  his  deed 
would     be     insensible     and     a    mere     absurdity.       If 
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the  words  of  the  conveyance  cannot  be  satisfied 
without  supposing  an  intention  to  execute  the 
power,  it  will  be  referred  to  the  power,  on  the 
eupposition  that  the  party  executing  it  purposed 
doing  an  effective  act  Yates  v.  Clark,  66  Miss., 
216,  citing  White  v.  Hicks.  33  N.  Y.,  383.  In 
this  case,  Clark's  widow  was  donee  of  a  power 
to  employ  the  testator's  (her  husband)  property  in 
such  manner  as  she  might  think  for  the  interest 
and  advantage  of  herself  and  her  children,  and 
she  sold  and  conveyed  the  fee.  Campbell,  J., 
said,  as  she  was  made  the  sole  judge  of 
their  mutual  advantage,  her  power  to  dispose  of 
the  propery  was  unlimited.  It  was  not  necessary 
to  refer  to  the  po^\'er  if  the  act  shows  that  the 
donee  had  in  view  the  subject  of  the  power,  and 
intended    to    execute    it.     Id/' 

In  this  case  the  deed  of  trust  purported  to 
convey  the  fee,  which  would  be  impossible  without 
the  exercise  of  the  power.  Again,  it  is  well  setr 
tied  in  this  State  that  a  honn  fide  purchaser  of 
trust  property  is  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money.  Young  v.  Mutual 
Ins.  Co.,  47  *S.  W.  R,  428;  Williams  v.  Otey, 
8  Hum.,  503 ;  Loughmiller  v.  Harris,  2  Heis., 
553;  Brovm  v.  Foote,  2  Tenn.  Ch.,  255,  263; 
Harris  v.  Smith,  14  Pickle,  286;  Whatley  v.  Ogles- 
by,    44    S.    W.    K.     (Texas),    44. 

There    was    nothing    on    the    face    of    the    deed    of 


trust    in    this    case    indicating    an    intention    on    the 
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part  of  the  sons  to  misappropriate  the  money 
borrowed,  and  the  mortgagee  had  no  actual  notice 
or  knowledge  of  any  such  intention.  The  pur- 
chaser from  a  trustee  is  not  bound  to  see  to  the 
proper  investment  of  the  proceeds  of  the  sale, 
imless  he  knows  that  the  trustee  intends  to  de- 
fraud the  beneficiary,  or  the  instrument  itself  dis- 
closes  such  intention.  The  mortgagee  must  have 
been  a  party  to  the  fraud  or  had  notice,  actual 
or  constructive,  of  the  intended  breach  of  trust. 
Affirmed. 
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SiiANER    t\    Railroad. 
(Knoxville.     September  28,  1899.) 

1.  Wbit  of  EiBBOB.    DUmUsed  for  want  of  bond, 

A  writ  of  error  granted,  upon  the  applicant  g^iving  bond  for 
costs,  will  be  dismissed  on  motion  if  bond  is  not  (fiven  as  re- 
quired. 

2.  Paupeb  Oath.    Cannot  be  svbstUfuted  for  bond. 

Where  the  fiat  granting  writ  of  error  requires  bond  for  costs  to- 
be  given,  a  pauper  oath  will  not  suffice. 
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3.  Sams.    Insufficient. 

A  pauper  oath  made  more  than  a  year  before  it  is  filed  or  used 
is  bad. 


FEOM     CARTER. 


Appeal  in  error  from  Circuit  Court  of  Carter 
County.     H.   T.   Campbbi-l,  J. 

FoLSOM.  Brown  &  Edens  and   Simerly  &  Allen 
for    Shaner. 

KiRKPATRicK,  Williams,  and  Bowman  for  Rail- 
road. 

Caldwell,  J.  Shaner's  action  against  the  South- 
em  Railway  Company  was  dismissed  in  the  Cir- 
cuit Court  upon  demurrer.  He  filed  a  transcript 
of  the  record  with  the  Clerk  of  this  Court  for 
writ  of  error,  but  gave  no  notice  and  executed  no 
bond.  One  year  later,  having  abandoned  his  first 
effort  to  obtain  a  writ  of  error,  he  presented  the 
record  with  proper  petition  and  assignment  of 
-errors  to  a  member  of  this  Court,  and  obtained 
a  fiat  directing  the  issuance  of  a  writ  of  error 
"on  petitioner's  giving  bond  in  the  usual  form 
and  penalty  for  cost."  No  bond  was  given,  and 
for  that  reason  the  defendant  now  moves  the 
'Court    to    dismiss    the    writ    of    error. 
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The  motion  is  well  made,  and  the  writ  of 
error  is  dismissed  because  petitioner  failed  to  exe- 
cute a  bond.  Attached  to  the  assignment  of  er- 
rors is  a  pauper's  oath  taken  by  Shaner  before 
the  Clerk  of  the  Circuit  Court.  That  oath,  how- 
ever,  does  not  entitle  Shaner  to  prosecute  his  writ 
of  error.  In  the  first  place,  the  fiat  required  a 
bond  as  a  condition  precedent  to  the  issuance  of 
the  writ,  and  nothing  short  of  an  actual  bond 
can  answer  that  requirement;  and,  in  the  next 
place,  if  a  pauper  oath  had  been  authorized  by 
the  fiat,  that  now  relied  on  would  be  insuffi- 
cient, because  made  more  than  twelve  months  be- 
fore the  fiat  was  sought  and  granted.  Neither 
this  Court  nor  its  Clerk  would  be  justified  in 
presuming  that  petitioner's  financial  condition  had 
not  so  improved  in  that  time  that  he  could  now 
execute    a    cost    bond. 

The    writ  is  dismissed. 
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SiNOBB  Mfg.  Co  v.  Dbapbb 

AND 

SnroxB  Mfg.   Co.   v.  Lookbt. 

(Knoxville.    September  27,  1899.) 

Contract.    lUegctl. 

Where  an  occupation,  e.  g.,  selling  sewing  machines,  has  been 
declared  a  privilege,  not  to  be  pursued  without  license  and 
payment  of  tax,  one  who  makes  a  sale  without  compliance 
with  the  law,  cannot  maintain  an  action  to  recover  back  the 
property,  under  a  provision  of  the  contract  reserving  that 
right  upon  the  seller's  default  in  making  payment  of  the  pur- 
chase price.  The  contract  is  in  such  case  illegal,  and  the 
Courts  will  not  aid  in  its  enforcement. 

Act  construed:  Act  1805,  Ch.  120. 

Cases  cited  and  approved:  Stevenson  v.  Ewing,  87  Tenn.,  48; 
Carey  Lombard  Co.  v,  Thomas,  92  Teun.,  587. 


FSOM     HAWKINS. 


Appeal    in   error    from    Circuit    Court    of  Hawkins 
County.     H.  T.  Campbell^  J. 

A.  T.  BowBN  for  Singer  Company. 

ITuFFMASTEK  &  Chestitutt  for  Draper  and  Looney. 
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Wilkes^  J.  These  two  suits  are  actions  of  re- 
plevin, and  involve  substantially  the  same  questions 
of    law. 

On  the  18th  of  November,  1896,  the  Singer 
Manufacturing  Company,  through  its  local  agent 
in  Kawkins  County,  sold  to  H.  M.  Draper  a 
sewing  machine,  and  on  the  21st  of  February, 
1896,  sold  a  machine  to  Mary  Looney,  the  con- 
tracts in  each  case  being  in  writing  and  the  same, 
the  company  in  each  case  retaining  the  title  to  the 
machines  until  paid  for,  together  with  a  right  to 
retake  them  on  default  of  payment.  Default  was 
made  on  each  machine  after  partial  payments  had 
been  made,  and  replevin  was  brought  before  a  Justice 
of  the  Peace  for  each,  the  machine  in  the  Draper 
case  being  valued  at  $50  and  in  the  Looney 
case  at  $40.  The  machines  were  taken  out  of  the 
possession  of  the  purchasers  and  put  into  the  pos- 
session of  the  company.  On  trial  in  the  Circuit 
Court  the  Judge  held  that  the  company  was  not 
entitled  to  retake  the  machines,  and  gave  judg- 
ment in  the  Draper  case  for  $50,  the  value  of 
the  machine,  and  $19.50  damages  for  the  deten- 
tion, and  in  the  Looney  case  for  $40  and  $2.50 
damages  for  detention,  and  the  company  has  ap- 
pealed to  this  Court  and  assigned  the  same  errors 
in  each  case.  The  cases  were  heard  upon  an 
agreed  statement  of  facts,  and  among  others  not 
necessary  to  mention  is  one  that  when  these  sales 
vere    made   the    company    had    not    paid    any    license 
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tax  for  1896  to  sell  machines  in  Hawkins  County, 
as  required  by  statute,  and  had  paid  none  for 
five  or  more  years  previous  to  that  date.  The 
learned  Circuit  Judge  held  that  for  this  failure 
to  comply  with  the  law  the  company  ooujd  not 
sue  to  enforce  the  contract  and  could  have  no 
standing  in  the  Courts  for  any  purpose  whatever. 
The  company  assigns  this  holding  as  error.  At 
the  time  these  contracts  were  made,  the  Act  of 
1895,  Chap.  120,  was  in  force.  Sec.  65  of  that 
Act  provides  that  the  occupations  and  business 
transactions  that  should  be  deemed  privileges  would 
be  enumerated  in  the  revenue  law^  and  should 
be  taxed  and  not  pursued  or  done  without  license. 
The  revenue  Act  placed  a  tax  upon  dealers  or 
*  agents  selling  sewing  machines.  It  has  been  held 
that  such  provisions  are  an  express  prohibition 
against  persons  pursuing  or  exercising  any  of.  such 
])rivilege8  without  license,  and  if  they  do  so  their 
acts  are  in  violation  of  law,  and  all  contracts 
for  their  enforcement  or  benefit  are  illegal  and 
unenforceable.  Stevenson  v.  Ewing,  3  Pickle,  46; 
Carey  Lombard  Co,  v.  Thomas,  8  Pickle,  587. 
This  holding  has  been  followed  and  repeated  too 
often  to  require  further  citation.  The  courts  will 
not  enforce  contracts  made  in  open  violation  of 
law,  and  will  give  no  relief  either  by  way 
of  enforcing  the  contract  or  giving  damages  for 
its  breach.  It  is  said  by  the  company,  how- 
ever,    that     it     is     not     suing     to    enforce     the     con- 
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tracts^  but  to  recover  the  machineSy  and  this  it 
has  the  right  to  do,  even  if  the  contract  be  void. 
The  contract  upon  its  face  provides  that  on  de- 
fault of  payment  the  company  may  retake  the 
machines.  To  allow  it  to  do  so  will,  it  is  plain^ 
be  to  enforce  the  contract.  To  allow  it  to  do  so 
would  be  to  put  a  premium  upon  its  violation  of 
law.  In  other  words,  it  is  to  permit  it  to  make 
an  illegal  contract,  receive  part  payment  thereon, 
and  then  repudiate  it  and  retake  the  property 
and  retain  the  amount  paid.  It  may  be  remarked 
that  the  suits  were  commenced  before  a  Justice 
of  the  Peace;  one  involves  $50  and  the  •  other 
less.  The  statute  requires  them  to  be  heard  upon 
equitable  principles  in  the  same  manner  as  in 
Courts  of  Chancery.  Now  if  we  could  hold  (which 
we  do  not)  that  plaintiff  could  retake  the  ma- 
chines as  upon  a  repudiation  of  the  contracts  it 
could  only  do  so  upon  condition  that  it  refund 
the  amounts  received  upon  the  sales.  This  it  has 
not  done  nor  offered  to  do.  It  must  be  borne 
in  mind  that  as  between  the  parties  the  contract 
is  not  void  and  the  principle  which  prevents  the 
plaintiff's  recovery  is  that  the  Courts  will  not  lend 
their  aid  to  enforce  contracts  and  transactions 
made  in  fraud  and  violation  of  its  laws,  and 
which  it  has  impliedly  prohibited;  nor  will  it 
lend  its  aid  to  repudiate  them,  in  order  to  enable 
a  party  making  them  to  reap  a  benefit  therefrom, 
and  this  on  grounds  of  public  policy. 
The   judgments   are  affinned   with   costs. 
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Artenbeery  v.  Railroad. 
(Knoxv^ille.     September  27,  1899.) 

1.  DSMX7BBBB  TO  EVIDENCE.    Su^lMency  of. 

;  It  is  not  essential  that  a  demnirer  to  evidence  should  set  out  and 
specify  in  what  particulars  the  evidence  is  insufficient  to  war- 
rant a  judgment.  It  is  sufficient  to  set  out  the  evidence  there- 
in in  detail,  admit  its  truth,  and  all  proper  and  legal  deduc- 
tions to  be  drawn  therefrom,  and  aver  generally  that  no 
recovery  is  warranted  thereby.     (Post,  pp.  267,  268.) 

Cases  cited:  Hopkins  v.  Railroad,  06  Tenn.,  409;  Summers  v. 
Railroad,  96  Tenn.,  459;  Corbettv.  Smith  <fe  Co.,  101  Tenn.,  368. 

Id.  Railroads.  PlaintijJTs  negUgenoe  does  not  defeat  statutory  action 
against. 

In  actions  against  railroad  companies  for  injuries  resulting  from 
failure  to  observe  the  statutory  precautions  for  prevention  of 
accidents,  the  plaintiff's  negligence,  thoug'h  **  the  direct  and 
proximate  cause  "  of  his  injury,  will  not  defeat  his  recovery, 
but  only  mitigates  the  damage.     [Post,  PP-  268.  269.) 

Cases  cited:  Railroad  v.  Foster,  88  Tenn.,  673;  Patton  u  Rail- 
road, 89  Tenn.,  370. 

3.  Sams.     Compliance  with  preoauUions  relieves  of  UaMUty. 

It  is  a  complete  defense  to  an  action  for  an  injury  caused  by  a 
collision  that  the  railroad  company  employed  every  possible 
precaution  and  means  to  prevent  the  accident,  brought  about 
by  the  plaintiff's  negligence.  Impossibilities  are  not  re- 
quired.    (Post,  pp,  269-271.) 

Code  construed:  {  1574  (8.);  1 1298  (M.  A  V.);  {  1166  (T.  &  S.). 

Cases  cited:  Railroad  v.  Scales,  2  Lea,  688;  Railroad  v.  Swaneyi 
5  Lea,  119;  Railroad  v.  House,  96  Tenn.,  555. 


FROM     OREKNE. 


Appeal    in    error    from    Circuit    Court    of    Greene 
County.     H.   T.  Campbell,  J. 
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J.   C.   Pabk   for  Artenberry. 
Shoun   &   SusoNG   for  Railroad. 

CAijywmjLj  J.  James  x\rtenberry,  while  attempt- 
ing to  cross  the  track  of  the  Southern  Railway 
Company,  was  struck  and  killed  by  one  of  its 
trains.  His  widow  brought  this  action  to  recover 
damages.  The  company  demurred  to  the  evidence, 
the  Court  sustained  the  demurrer,  and  she  ap- 
pealed   in    error. 

The  substance  of  the  plaintiff's  insistence  in 
this  Court  is  that  defendant's  demurrer  to  the 
evidence  is  insufficient  in  form,  and  that  the  evi- 
dence shows  a  good  cause  of  action;  and,  hence, 
that  for  either  and  both  of  these  reasons,  the 
judgment  of  the  Court  below  should  have  been 
in    her    favor. 

First. — The  demurrer  is  clearlv  sufficient  in 
form.  It  sets  out  in  written  detail  all  the 
testimony  introduced  by  the  plaintiff,  admits  that 
it  and  all  proper  and  legal  deductions  and  infer- 
ences to  be  drawn  therefrom  are  true;  avers  that 
tliey  present  no  legal  ground  for  recovery  against 
defendant,  and  prays  that  the  plaintiff  join  there- 
in, and  that  the  Court  give  judgment  accordingly. 
More  than  this  is  not  required.  Hopkins  v.  Rail- 
road,  96  Tenn.,  409;  Summers  v.  Railroad,  lb.,  459; 
Corbeti  v.  Smith  &    Co.,  101  Tenn.,  368. 

It  is  not  essential,  as  contended  by  the  plain- 
tiff,   that    a    demurrer    to    evidence    should    "set    out 
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and  specify  in  what  particulars  the  evidence  is 
insiiiScient  to  warrant  a  judgment."  On  the  con- 
trary, the  rule  of  practice  as  to  that  part  of 
the  demurrer  is  fully  met,  when  the  pleader  avers 
generally  that  no  recovery  is  warranted  by  tiie 
testimony  adduced  and  the  legitimate  deductions 
and    inferences    to    be    drawn    therefrom. 

Second. — ^At  the  time  of  the  collision  in  which 
the  deceased  lost  his  life  he  was  driving  a  spike 
team,  consisting  of  a  mule  and  a  yoke  of 
oxen,  over  the  defendant's  track  at  a  public 
crossing  near  the  corporate  line  of  the  town  of 
GreeneviUe.  He  had  started  from  the  town  to  his 
home  in  the  country,  and  when  one  of  the  de- 
fendant's incoming  trains  sounded  its  whistle  at 
"the  mile  post,"  a  few  hundred  yards  from  the 
crossing,  he,  being  about  forty  or  fifty  yards  from 
the  crossing,  rose  to  his  feet  in  the  wagon  and 
whipped  his  team  vigorously  with  a  view  of  cross- 
ing the  track  before  the  train  should  reach  that 
point.  Two  or  three  bystanders  called  to  him 
and  urged  him  not  to  make  the  hazardous  effort 
He  gave  no  heed  to  the  friendly  warning,  but 
seemed  to  urge  his  team  the  more;  and  when  the 
team  had  passed  over  and  the  wagon  .was  on  the 
track  the  engine  collided  with  the  wagon  and 
knocked  the  deceased  about  fifty  feet  away  and 
caused    his    immediate    death. 

These  facta  show  great  recklessness  on  the  part 
of    the     plaintiff's     husband,     and     fully     justify     the 
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Circuit  Judge's  opinion  that  his  negligence  ^Vas 
the  direct  and  proximate  cause"  of  his  death;  they 
do  not,  however,  justify  the  conclusion  that  the 
plaintiff  has  no  ground  of  recovery.  Statutory  ac- 
tions, such  as  this  is,  are  not  barred  by  the 
negligence  of  the  injured  party — ^the  damages  other- 
wise recoverable  are  only  mitigated  thereby.  Bail- 
way  V.  Foster,  88  Tenn.,  672;  Patton  v.  Railway,  89 
Tenn.,  370. 

Third, — ^But    other    proof    produced    by    the    plain- 
tiff   shows    that    she    has    no    cause    of    action. 

There  was  a  deep  cut  on  one  side  of  the  railroad, 
which  obstructed  the  view  of  the  deceased  and  of 
the  fireman  and  engineer  to  such  an  extent  that  they 
could  not  see  him  and  he  could  not  see  the 
train  until  he  was  within  a  few  feet  of  the 
crossing.  He  suddenly  emerged  from  this  cut  with 
his  team  in  a  trot,  and  went  at  once  upon  the 
track.  The  alarm  whistle  was  sounded  and  brakes 
were  put  on  as  soon  as  the  head  of  the  team 
appeared  on  the  track,  but  the  train  was  then  so 
near  the  crossing  that  it  could  not  be  stopped  in 
time  to  prevent  the  collision.  The  alarm  whistle 
was  sounded  twice  in  rapid  succession,  the  second 
blast  being  unfinished  when  the  engine  struck  the 
wagon,  and  the  application  of  brakes  was  so 
prompt  and  effective  as  to  stop  the  train  in  a 
short    distance    after  passing    over    the    crossing. 

These    facts    disclose     a     compliance    on     the    part 
of    the     defendant     with     tbe    statutory     requirements 
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as  to  obstructions  upon  the  track  (Code,  Sec.  1166, 
Subsec.  4;  M.  &  Y.,  Sec.  1298,  Subsec.  4;  Shannon, 
Sec.  1574,  Subsec.  4),  and  constitute  a  complete  de- 
fense to  plaintifi's  action.  They  show  the  requi- 
site lookout  ahead,  a  prompt  sounding  of  the 
alarm  whistle,  and  application  of  the  brakes. 
Under  the  circumstances  no  other  ^^means"  could 
have  been  employed  to  stop  the  train  and  pre- 
vent the  accident.  If  anything  else  could  have 
been  done  in  an  ordinary  case,  the  failure  to 
do  it  in  this  case  is  excused  by  ihe  sudden  ap- 
pearance of  the  deceased  upon  the  track  so  near 
the  train  as  to  render  the  doing  of  it  impossible. 
Railroad  v.  Scales,  2  Lea,  688;  Railroad  v.  Swaney, 
5  Lea,  119;  Railroad  v.  House,  96  Tenn.,  655.  The 
statute  calls  for  the  employment  of  "possible 
means"    only;    it    does    not    require    impossibilities. 

It  is  further  shown  by  the  plaintiflf^s  proof  that 
the  defendant,  up  to  the  time  of  the  accident, 
had    complied    with    the    other    statutory    requirement  < 

(Code,  Sec.  1166,  Subsec.  3;  M.  &  V.,  Sec.  1298, 
Subsec.  3;  Shannon,  Sec.  1574,  Subsec.  3),  to  sound 
the  beJl  or  whistle  on  approaching  a  town  or  city 
when  the  train  is  at  a  distance  of  one  mile 
therefrom,  and  at  short  intervals  until  it  reaches 
the  depot  or  station.  Several  witnesses  say  posi- 
tively that  the  whistle  was  blown  at  "the  mile 
post,"  and  they  and  others  relate  facts  and  cir- 
ciunstances  from  which  it  is  natural  and  reason- 
able   to    infer    that    the    Ijpll    was    thereafter    sounded 
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at     short     intervals     until     the     appearance     of     the 
team    of    the    deceased    upon    the    track. 

It  follows  that  the  Circuit  Judge  rightly  sus- 
tained the  demurrer  to  the  evidence,  and  the  judg- 
ment   dismissing    the    suit    is    affirmed. 
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Gilmer  v.  Savings  &  Loan  Co. 
(Knoxville.     September  27,  1899  ) 

1.  MoRTGAOKB  AND  DsBDS  OF  Tbust.    Enforcement  and  setting  oHde 

of. 
Where  complainant  seeks  to  set  aside  a  mortg>agfe  upon  his  prop- 
erty as  illegal  and  void,  but  offers  to  refund  the  amount  bor- 
rowed thereon,  with  legal  interest,  and  the  defendant  seeks 
by  cross  bill  to  foreclose  and  enforce  the  mortgfage,  the  Court, 
finding  the  mortgage  void,  will  refuse  relief  on  the  cross  bill, 
and  will  render  decree  against  complainant,  in  accordance 
with  the  offer  of  his  bill,  for  the  amount  borrowed,  with  in- 
terest, and,  in  the  absence  of  a  tender  of  this  amount,  for  costs 
also. 

2.  Sams.    Illegal  and  voidable^  when.  I 

A  mortgage  taken  by  a  foreign  corporation  before  it  has  quali- 
fied to  do  business  In  the  State  is  yold,  and  a  subsequent  | 
mortgage,  taken  after  the  corporation  has  qualified  to  do 
business  in  the  State,  for  the  secret  purpose  of  validating  the 
first,  but  under  pretense  of  making  concessions  to  the  mort- 
gagor, is  likewise  void,  as  being  without  consideration  and 
obtained  under  a  false  pretense. 


FROM    WASIIINQTOX. 


Appeal      from      Chancery      Court      of     Washington 
County.       John  P.   Smith,  Ch. 

H.  H.   Cabb  and  A.  R.  Johnson  for  Gilmer. 

W.    W.    Faw    and    Thad.    A.    Cox   for    Savings  & 
Loan    Co. 
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WiLK£S^  J.  This  is  an  action  by  complainant  to 
have  t\vo  mortgages  executed  by  her  to  the  defendant 
company  canceled  and  the  debt  discharged.  The  com- 
pany filed  a  cross  bill  and  seeks  to  enforce  what 
is  called  the  second  mortgage  executed  in  the  case. 
The  Chancellor  held  that  the  company  was  en- 
titledy  imder  the  Act  of  1895,  to  enforce  tiie 
mortgage  of  1892,  but  that  the  subsequent  mort* 
gage  of  1803  was  void  for  fraud.  He  therefore 
directed  a  foreclosure  of  the  mortgage  of  1892 
for  the  debt  secured  by  it,  which  he  found  to 
be  $1,481.58,  and  from  this  decree  complainant 
appealed.  The  cause  was  heard  by  the  Court  of 
Chancery  Appeals,  and  that  Court  was  of  opinion 
that  complainant  was  entitled  to  no  relief  under 
her  bill,  and  the  defendant  company  to  none  under 
its  cross  bill;  but  that,  inasmuch  as  complainant 
had  offered  to  pay  the  balance  due  from  her  for 
money  borrowed,  calculated  upon  a  basis  of  6  per 
cent,  interest,  and  to  submit  to  a  decree  for  the 
sale  of  the  land  to  satisfy  such  balance,  relief 
to  this  extent  would  be  granted,  and  the  cause 
was  reman4ed  to  the  Chancery  Court  of  Wash- 
ington County  to  ascertain  the  amount  due,  after 
applying  credits  on  the  basis  of  partial  payment, 
and  for  a  sale  of  the  land  if  the  amount  was 
not  paid  by  a  date  to  be  fixed  by  the  Chan- 
cellor. The  costs  were  equally  divided.  The  de- 
fendant company  has  appealed  and  assigned  errors. 
The    complainant     also    insists     that     she     should     be 
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taxed    with    no    oost^    inasmuch    as    she    proffered    to 
do    what    the    Court    decreed    she    should    do. 

It  appears  that  the  contract  of  loan  was  made 
November  4,  1892,  and  the  first  mortgage  was 
then  executed.  At  that  time  the  defendant  was 
a  foreign  corporation,  had  not  complied  with  the 
Act  of  1891  in  regard  to  foreign  corporations, 
and  on  December  16,  1893,  in  order  to  cure  any 
defects  arising  out  of  this  state  of  affairs,  it 
procured  the  second  mortgage  to  be  executed,  and 
as  a  consideration  to  complainant  therefor  extended 
time  for  payment  of  an  arrearage  of  $42  and 
made  a  reduction  of  $1.50  per  month  in  her 
monthly  dues.  While  these  were  the  inducements 
to  complainant  to  execute  the  new  mortgage,  the 
real  consideration  and  purpose  of  the  company 
wafl  to  validate  and  make  legal  a  contract  which 
was    then    illegal    and    unenforceable. 

When  the  second  mortgage  was  executed,  the 
Court  of  Chancery  Appeals  finds  that  the  first  was 
canceled  of  record.  The  Company  had  in  the 
meantime  filed  its  charter  for  registration  and 
complied  with  the  statute. 

The  Court  of  Chancery  Appeals  finds  that  no 
fraud  or  artifice  was  practiced  to  prevent  com- 
plainant from  reading  and  understanding  the  terms 
of  the  first  and  second  mortgages,  and  that  com- 
plainant was  a  lady  of  over  average  intelligence, 
but  of  limited  business  experience,  and .  she  was 
not    entitled    to    have    the    mortgages    set    aside    for 
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fraud,  but  inasmuch  as  she  had  profFered  to  re- 
pay the  amount  borrowed,  with  legal  interest  less 
proper  credits,  and  to  have  the  mortgage  for©* 
closed  for  that  purpose  and  to  that  extent,  it 
would  be  done.  It  is  said,  however,  by  way  of 
assignment  of  errors,  that  the  company  should  bo 
allowed  to  foreclose  its  second  mortgage  accord- 
ing to  its  terms,  and  to  have  a  judgment  for 
the  amount  found  due  on  that  mortgage  by  the 
Court  of  $1,424.68.  The  Court  refused  the  com- 
pany any  relief,  because  it  did  not  come  into 
Court  with  clean  hands,  in  that,  by  false  pretense 
a?  to  its  objects,  it  induced  the  complainant  to 
execute  the  second  mortgage  ostensibly  in  order 
tJiat  her  monthly  payments  might  be  reduced  $1.50 
per  month  and  extension  granted  as  to  the  ar- 
rearage of  $42,  when  the  real  purpose  was  to 
validate    a    void    contract. 

That  Court  was  of  opinion  the  extension  of 
time  and  reduction  of  monthly  payments  was  no 
consideration,  inasmuch  as  they  were  based  upon 
or  rose  out  of  the  first  or  void  mortgage,  and 
so  the  company  stands  in  the  attitude  of  a  per- 
son with  a  contract  without  consideration  and  ob- 
tained   under    false    pretense. 

We  are  satisfied  with  the  decree  of  the  Court 
of  Chancery  Appeals.  Complainant  will  not  be 
required  to  do  more  than  she  has  proffered  to 
do,  and  it  is  no  more  than  in  equity  and  good 
conscience    she    should    do.     On    the    other    hand,    we 
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think  the  deoeption  practiced  by  the  oompany  in 
obtaining  the  second  mortgage  will  repel  it  from 
enforcing  Jt  according  to  its  terms.  The  deoree  of 
the  Conrt  of  Chancery  Appeals  is  therefore  af- 
firmed, and  costs  will  remain  as  taxed  by  it 
Complainant  has  made  no  tender  and  is  iiot  en- 
titled   to    immimity    from    costs. 
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'  Johnson    City   v.    Wolfe. 
(KnoxvUle.     September  29,  1899.) 

1.  Municipal  Cobporations.     LiaMlUyfor  tort  of  policeman. 

The  rule  that  protects  a  municipal  corporation  from  liability  for 
the  personal  tort  of  its  policeman  does  not  apply  if  the  police- 
man*s  act  had  the  sanction  of  the  city  authorities.  {Poat^  p. 
279.) 

Cases  cited:  Conelly  v.  Nashville,  100  Teno.,  262;  Irvine  v,  Chat- 
tanooga, 101  Tenn.,  291. 

2.  Same.    Ra4iJU!aUon  of  policeman^s  rmvngful  €ict. 

A  municipal  corporation  cannot  be  held  to  have  ratified  its  po- 
liceman *s  wrongful  act  in  removing  a  fence  by  the  fact  that 
its  Recorder  fined  the  owner  for  restoring  the  fence  to  its 
original  location.     (Post,  p.  279,) 

Case  cited:  Pesterfield  v.  Vickers,  3  Cold.,  205. 

3.  Dbdication.     WfuU  con8tUtUe8. 

The  owner  of  land  will  be  held  to  have  irrevocably  dedicated  it 
to  public  use,  notwithstanding  an  undisclosed  intent  to  the 
contrary,  where  his  acts  and  conduct  have  been  such  as  should 
fairly  and  reasonably  lead  an  ordinarily  prudent  man  to  Infer 
an  intent  to  dedicate,  and  have  been  so  received  and  acted 
upon  by  the  public  for  such  length  of  time  that  the  public  ac- 
commodation and  private  rights  would  be  materially  affected 
by  a  denial  or  interruption  of  the  enjoyment  of  the  easement. 
(Post,  pp.  27^-282.) 

4.  Same.    By  married  woman. 

A  feme  covert  is  estopped  to  deny  the  dedication  of  her  property 
to  public  use,  where  to  permit  such  denial  would  operate  as  a 
fraud  upon  others  who  had  acquired  rights  upon  the  faith  of 
her  acts  and  declarations  evidencing  the  dedication.  {Post, 
pp.  282,  283,) 

Cases  cited:  Galbraith  v,  Lunsford,  87  Tenn.,  89;  Pilcher  v. 
Smith,  2  Head,  208;  Howell  v.  Hale,  5  Lea,  405. 
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5.  Sams.    Length  of  time  requisite  to. 

The  use  of  property  by  the  public  for  twenty  years,  or  any  other 
specific  time,  is  not  essential  to  the  creation  of  implied  ease- 
ment therein.  The  manner  of  its  use  is  more  material  than 
the  length  of  time  the  use  has  continued.     {Post,  pp.  283,  284,) 

6.  Sams.    IU(iU£8t  for  iristrticticns  errwieously  refused. 

In  this  particular  case  the  Court  holds  it  error  for  the  Judge  to 
refuse  to  charge  on  behalf  the  city  as  follows,  to  wit:  **  If  the 
fence  of  Mrs.  Wolfe  was  set  back  on  a  line  with  other  fences 
by  her  husband,  and  she  allowed  it  to  remain  set  back  for 
eight  years,  and  she  allowed  the  strip  of  ground  in  question  to 
be  used  by  the  public  as  a  part  of  the  street  or  sidewalk  with- 
out objection  on  her  part,  said  acquiescence  by  her  would 
amount  to  a  dedication  of  said  strip  of  land  to  the  public  use, 
*  and  this  would  be  true  although  she  did  not  authorize  or  con- 
sent to  the  setting  back  of  the  fence  in  the  outset."  (Post^ 
p.  284.) 


FROM    WASniNaTON 


Appeal  in  error  from  Circuit  Court  of  Wash- 
ington   County.     H.    T.    Campbkll,  J. 

HoBT.  BuBBOw  and  S.  £.  Millbb  for  Johnson 
Oity. 

A.  R.   Johnson  and  E.   C.  Reeves  for  Wolfe. 

Beabd^  J.  This  is  an  action  of  treapasB  brou^t 
by  the  defendants  in  error  to  recorer  damages 
for  injuries  sustained  by  Mrs.  Wolfe  in  the  tear- 
ing down  of  her  fence  and  the  destruction  of 
the  shrubbery  on  her  lot.  There  was  a  verdict 
for    $250. 
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The  record  shows  that  the  wrong  complained  of 
was  done  by  a  policeman  of  plaintiff  in  error, 
and  it  is  insisted  that  this  was  a  personal  tort 
of  the  wrongdoer,  for  which  the  municipality  is 
not  liable.  The  rule  of  law  here  invoked  is  well 
settled.  Connelly  v.  Nashville,  100  Tenn.,  262;  It- 
mne  v.  Chattanooga,  101  Tenn.,  291.  But  the  diffi- 
culty which  plaintiff  in  error  encounters  is,  that 
while  the  testimony  is  that  the  fence  was  torn 
down  and  thrown  upon  the  shrubbery  growing  on 
the  lot  of  Mrs.  Wolfe  by  the  policeman,  yet 
there  is  enough  in  the  statement  of  the  witnesses, 
as  found  in  the  bill  of  exceptions,  to  warrant 
the  jury  in  making  the  inference  that  this  action 
was  done  'wath  the  sanction  of  the  authorities  of 
the  corporation.  This  being  so,  the  plaintiff  in 
error  is  not  in  a  position  to  avail  itself  of  this 
rule  of  law,  especially  as  evidently  it  is  invoked 
for  the  first  time  in  this  Court.  It  is  proper  to 
add  that  the  act  of  the  Recorder  of  this  cor- 
poration in  CMising  the  husband  of  Mrs.  Wolfe 
to  be  arrested  and  amercing  him  with  a  fine 
for  setting  tibis  fence  back  in  the  place  from 
which  it  had  been  torn  by  the  police  officer, 
could  not  of  itself  be  held  to  ratify  the  alleged 
wrongful  act  so  as  to  make  it  the  act  of  the 
municipality.     Peslerfield  v.   Vickers,  8  Cold.,  205. 

The  real  giound  upon  which  this  case  was  de- 
fended in  the  Court  below  is  that  the  fence, 
when     taken     do\)(ii,     was     standing    on     a     strip     of 
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ground  which  had  been,  by  iinplication,  dedicated 
by  Mrs.  Wolfe  to  the  public  as  a  part  of  the 
street,  and  which  had  been  accepted  and  improved 
as  such  by  the  corporation,  and  which  for  many 
years  was  used  by  the  public  as  a  portion  of 
the  street.  If  sucli  are  the  facts,  the  law  is 
that  this  dedication  was  irrevocable  by  the  owner 
(Rich  V.  City  of  Rock  Island,  5  Biss.,  96),  and  that 
the  town  authorities  had  a  right  to  remove  the 
fence  as  an  obstruction.  Elliott  *  on  R.  &  S., 
491,    492;    Beach    on    Pub.    Corp.,    Sec.    1235. 

The  facts  bearing  upon  dedication,  as  disclosed 
:n  the  record,  are  as  follows:  The  lot,  of  which 
the  strip  in  controversy  formed  a  part,  fronted 
on  Maple  Street  at  the  point  of  its  intersection 
with  Spring  Street,  in  Johnson  City.  Several 
years  before  the  wrong  complained  of,  an  effort 
was  made  by  manv  lot  owners  on  Maple  Street, 
to  have  it  widened  by  a  donation  of  a  strip 
on  each  side  of  ten  feet.  All  these  owners  on 
the  side  on  which  Mrs.  Wolfe's  property  lies 
agreed  to  this  except  herself.  The  objection  on 
her  part  defeated  this  original  plan,  but  about 
eight  years  or  more  before  the  institution  of  this 
euit  Mr.  Wolfe  did  move  back  the  fence  which 
stood  along  the  front  of  his  wifo^s  lot  some  four 
and  one-half  feet.  At  the  time  of  -  this  removal 
the  fence  was  an  ordinary  wooded  or  pailing  one. 
Afterwards  there  was  erected  by  him  in  its  place 
an    iron    fence    of    a    valuable    and    permanent    char- 
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acter.  When  this  was  done,  other  lot  owners  on 
Maple  Street  aligned  on  the  fence  of  the  Wolfe's, 
and  the  mnnicipal  authorities,  assuming,  as  is 
clearlv  inferable  from  the  evidence,  that  it  was 
the  intention  of  the  parties  to  dedicate  this  open 
strip  to  the  public,  graded  it  up  to  the  'line  of 
the  fence  and  made  gutters,  and  treated  it  as  a 
part  of  the  street.  ISTot  only  that,  but  stepping 
stones  on  a  line  with  this  strip,  in  front  of  the 
,  Wolfe  property  and  extending  across  Spring  Street, 
were  laid  down,  and  for  eight  years  the  public, 
without  interruption,  had  used  the  strip  as  a 
part  of  the  street,  and  also  the  crossing  thus 
connected  with  it.  This  use  was  for  the  first  time 
interfered  with  when  the  defendants  moved  their 
fence  out,  and  once  more  took  within  its  indos- 
ure    the    strip    in    controversy. 

With  regard  to  the  original  act  of  setting  the 
fence  back  so  as  to  throw  out  this  strip,  Mrs. 
Wolfe  says  it  was  done  by  her  husband  without 
her  consent,  but  she  adds  that  she  did  not  ob- 
'  ject  to  the  public  using  it  as  a  part  of  the 
street  or  sidewalk,  and  that  she  knew  of  its  use 
during  all  the  years  it  was  thus  outside,  and 
was  also  aware  that  the  authorities  of  the  town 
had  caused  to  be  constructed  the  crossing  already 
referred  to  and  of  its  extension  from  this  strip. 
Mr.    Wolfe    corroborates    this    testimony    of    his    wife. 

On  the  subject  of  implied  dedication  the  law 
is    well    settled    that,    so    far    as    the    owner    of    the 
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property  is  concerned,  it  is  a  question  of  inten- 
tion, not  an  intent  which  is  kept  concealed  in 
the  mind,  but  that  which  is  manifest  in  the  visi* 
ble  conduct  and  open  acts  of  the  owner.  Elliott 
on    Roads    and    Streets,    92. 

The  'true  rule  is  clearly  stated  by  Mr.  Elliott 
on  page  92  of  the  work  just  referred  to,  in  the 
following  terms:  "The  public,  as  well  as  indi- 
viduals, have  a  right  to  rely  on  the  conduct  of 
the  owner  as  indicative  of  his  intent.  If  the 
acts  are  such  as  would  fairly  and  reasonably  lead 
an  ordinarily  prudent  man  to  infer  an  intent  to 
dedicate,  and  they  are  so  received  and  acted  upon 
by  the  public,  the  owner  cannot,  after  aoceptanee 
by  the  public,  recall  the  appropriation."  And  we 
think  while  it  is  true  that  in  the  case  of  a 
married  woman  a  stronger  case  must  be  made 
out  than  if  she  was  discovert  to  induce  the  Court 
to  apply  the  rule  of  implied  dedication  to  her, 
yet  when  a  case  is  made  in  favor  of  the  pub- 
lic, the  doctrine  of  estoppel  in  pais  may  be  in- 
voked against  her.  In  such  a  case  she  is  held 
bound,  because  it  would  be  a  fraud  upon  the 
rights  of  others  to  permit  her  to  gainsay  what 
she  had  done  and  deprive  others  of  rights  they 
have  acquired  upon  the  faith  of  what  her  acts 
and    declarations    implied.    Idem.,    p.     103. 

This  rule  of  estoppel  in  pais  has  been  applied 
by  this  Court,  in  cases  of  private  rights,  to  femes 
covert,     Oalbraith  v.  Lunsford,  87  Tenn,,  89;  Pitcher 
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V.  Smith,  2  Head,  208;  Howell  v.  Hale,  5  I^a,  405. 
And  while  ordinarily  an  easement  that  does  not 
rest  upon  express  grant  can  only  be  created  after 
an  adverse  use  of  twenty  years,  yet  in  the  matter 
of  streets  and  highways  a  mucli  less  period  of 
use  by  the  public  has  been  held  sufficient.  In 
the  case  of  Rugby  v.  Merriweather,  11  East,  395, 
a  period  of  eight  years  was  held  quite  a  suf- 
ficient time  for  presuming  a  dedication  of  the 
way  to  the  public,  and  in  a  great  case  which 
Tx>rd  Eenyon  said  was  much  contested,  six  years 
was  held  sufficient.  To  the  same  effect  are  the 
cases  of  Begina  v.  Patrie,  30  Eng.  Com.  L.  &  Eq , 
207,  and  Jarvia  v.  Dean,  3  Bing.,  447. 

It  is  true  that  there  are  other  English  cases 
and  some  AmiericaA  cases  holding  that  a  mtieh 
longer  period  is  necessary  to  create  the  easement, 
yet  the  weight  of  authority,  at  least  in  this  coun* 
try,  siliioe  the  leading  case  of  the  City  of  Cincm- 
nati  v.  The  JjBasee  of  White,  decided  by  the  Supreme 
Court  of  the  United  States  in  1832,  and  reported 
in  6  Pet,  431,  is  that  the  right  of  the  public 
to  the  street  or  highway  dedicated  by  implication 
does  not  rest  upon  the  length  of  time  it  is  used. 
In  formulating  the  propositions  settled  by  this 
case  in  Vol.  2,  Sec.  631,  of  his  work  on  Mu- 
nicipal Corporations,  Judge  Dillon  states  the  fifth 
and  last  of  these  propositions  in  these  words:  ^!N'o 
specific  length  of  time  is  essential  to  constitute  a  valid 
dedication;     all    that    is    required    is    the    assent    of 
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the  owner  of  the  soil  to  the  public  use  and  the 
actual  enjoyment  bv  the  public  for  such  a  length 
of  time  that  the  public  accommodation  and  pri- 
vate rights  would  be  materially  affected  by  a  de- 
nial   or    interruption    of    the    enjoyment." 

In  view  of  this  rule  and  as  applying  to  the 
issue  in  this  case  the  plaintiff  was  entitled  to  a 
submission  to  the  jury  of  the  following  special 
request,  which  was  declined  by  the  trial  Judge, 
to  wit:  "If  the  fence  of  Mrs.  Wolfe  was  set 
back  on  a  line  with  other  fences  by  her  hus- 
band, and  she  allowed  it  to  remain  set  back  for 
eight  years,  and  she  allowed  the  strip  of  grotmd 
in  question  to  be  used  by  the  public  as  a  part 
of  the  street  or  sidewalk  without  objection  on  her 
part,  said  acquiescence  by  her  would  amount  to 
a  dedication  of  said  strip  of  land  to  the  public 
use;  and  this  would  be  true  although  she  did 
not  authorize  or  consent  to  the  setting  back  of 
the    fence    in    the    outset." 

For  error  in  declining  to  give  this  request  the 
judgment    must    be    reversed. 
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BuREM    V.    Winstead.  •{{J  gj 

(KnoxviUe.      September    80,    1899.) 

1.  Pbivy  Examination.    Effect  of  certificate. 

The  certificate  in  proper  form  of  a  married  woman's  privy  ex- 
amination to  a  deed  cannot  be  avoided  by  extrinsic  proof  that 
her  examination  was  not  as  full  and  technical  as  the  statute 
requires.  Such  certificate  cannot  be  attacked  for  mere  irreg- 
nlarities,  but  only  for  fraud  or  duress  imputable  to  the  con- 
veyee. 

Cases  cited:  Campbell  u  Taul,  3  Yer.,  548;  Shields  v.  Netherland, 
5  Lea,  194;  Bonner  v,  Welcker,  99  Tenn.,  636. 

2.  Sams.    Not  assaUable  by  answer. 

The  certificate  of  privy  examination  of  a  married  woman  to  a 
deed,  if  in  proper  form,  cannot  be  assailed  even  for  fraud  or 
duress,  even  if  imputable  to  the  convey ee,  by  a  mere  answer  to  a 
bill  seeking^  to  enforce  the  deed.  Such  certificate  is  assailable 
only  by  orif^inal  or  cross  bill. 


FROM    HAWKINS. 


Appeal  from  Chancery  Court  of  Hawkins  County. 
Hugh    G.    Kyle,    Ch. 

J.  O.  Phii-lips  for  Bnrem. 

HuFFMASTFB    &    CiiisHNUTT    for    Winstesd. 

Beard,    T.      The    complainant      filed    the    present 
bill    to    foreclose    a    deed,    absolnte    on    its    face,    as 
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a  mortgage  in  the  event  it  was  held  to  be  sucL 
The  defendants  to  the  bill  are  now,  and  were  at 
the  execution  of  the  deed,  man  and  wife,  and 
they  resist  a  foreclosure  so  far  as  the  homestead 
right  is  concerned,  first,  on  the  ground  of  fraud- 
ulent imposition  upon  the  wife  as  to  the  char- 
acter of  the  instrument;  and,  second,  because,  as 
she  alleges,  her  privy  examination  was  not  taken 
as    the    statiKte    requires. 

The  facts  are  that  in  1896  the  husband,  B. 
G.  Win  stead,  being  the  owner  in  fee  of  the  tract 
of  land  in  controversy,  executed  a  trust  deed  con- 
veying it  to  a  trustee  to  secure  a  debt  then  due 
to  the  complainant,  and  also  a  smaller  debt  due 
to  Nice  &  Smith.  A.t  the  time  of  the  making 
of  this  trust  deed  the  mortgagor  was  unmarried. 
The  debts  secured  by  this  instrument  matured  in 
1897,  and  the  maker,  being  unable  to  pay,  he 
entered  into  negotiations  for  an  extension,  which 
resulted  in  complainant  (who  seems  to  have  con- 
trolled the  Nice  &  Smith  debt  as  well  as  his 
own),  agreeing  to  grant  further  time  upon  con- 
dition that  the  debtor  (who,  in  the  meantime,  had 
married)  and  his  wife  would  execute  a  deed  se- 
curing a  note  embracing  the  amount  due  on  the 
trust  deed  of  1896,  as  well  as  an  account  con- 
tracted by  the  husband  with  the  complainant  after 
the  date  of  that  deed.  This  arrangement  was 
carried    out    by    the    making    of    the    instrument    in 
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question,  which,  it  is  conceded,  is  a  mortgage  in 
effect,    though    in    form    a    deed    in    fee. 

All  pretext  of  fraud  or  imposition  on  the  de- 
fendants in  obtaining  this  deed  is  removed  by  the 
proof  in  the  ease.  She  knew  the  purpose  of 
this  instrument  was  to  secure  a  debt  due  by  her 
husband  to  this  complainant,  and  this  record  dis- 
closes that  she  freely  joined  in  its  execution.  Her 
examination  was  taken  by  a  Justice  of  the  Peace 
of  Hawkins  County,  under  a  commission  issued  to 
him  by  the  clerk  of  the  County  Court  of  that 
countv,    and    this    commission    and    the    certificate    of 

to     7 

her  privy  examinatioft  made  by  the  officer,  are 
in  the  form  required  by  the  statute.  The  effect 
of  this  certificate  she  now  seeks  to  avoid  by  ex- 
trinsic evidence  that  her  examination  was  not  as 
full    and    technical    as    the    statute    requires. 

This  she  cannot  do.  What  she  complains  of 
is  a  mere  irregularity  that  will  not  be  permitted 
to  invalidate  a  writing  bo  ceremonious  in  form, 
and  which  is  of  such  importance  to  the  security 
of  titles,  as  is  the  certificate  of  probate.  As  early 
as  Campbell  v.  Taul,  3  Yer.,  547,  it  was  an- 
nounced that  a  Court  of  Equity  could  not  inquire 
whether  the  privy  examination  of  a  married  woman 
taken  in  a  (?ourt  of  Law  was  regular  or  not. 
The  authority  of  this  case  was  rec(^ized  5n 
Shields  V.  Netherland,  5  Lea,  194,  and  it  was 
there  held  that  the  probate  could  only  be  attacked 
for     fraud.        This     doctrine     was     repeated     in     the 
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late  case  of  Bonner  v.  Welcker,  99  Tenn.,  626, 
in  the  following  terms:  ^^If  the  certificate  is  in 
proper  form,  and  signed  by  the  proper  officials, 
it  can  only  be  attacked  for  fraud  or  surprise, 
not  for  mere  irr^ularities  in  taking  the  privy 
examination,  and  the  fraud  must  be  that  of  the 
conveyee    or    his    agent." 

It  is  proper  to  say  that  the  word  "surprise," 
in  the  paragraph  just  quoted,  by  a  clerical  or 
typographical  error,  has  been  substitued  for  the 
word    "duress,"    used    in    the    original    opinion. 

In  addition,  even  if  fraud  in  the  taking  of 
Mrs.  Winstead's  privy  examination  existed,  the  de- 
fendants could  not,  in  the  attitude  they  occupy 
in  this  record,  avail  themselves  of  it  While  fraud 
vitiates  everything,  yet  a  defendant  could  not  de- 
feat a  judgment  rendered  by  a  Court  of  compe- 
tent jurisdiction  by  setting  up  the  fraud  in  his 
answer,  and  no  more  should  parties  who  seek  to 
impeach  a  certificate  of  probate,  which  is  evidence 
of  an  act  judicial  in  nature,  be  permitted  to  do 
so    in    the    absence    of    an    original    or    cross    bill. 

For  these  reasons  the  decree  of  the  Court  of 
Chancery    Appeals    is    affirmed. 
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JIsTDEB    V,    Butler. 
(Knoxville.      September    30,     1899.) 

1.  Shbbiff's  Deed.    Essentials  to  vaMdUy  of. 

To  be  valid  the  deed  of  a  Sheriff  must  show  a  proper  judgment, 
execution,  levj,  and  sale.     (Post,  p.  292.) 

Cases  cited  and  approved:  Byers  v.  Wheatley,  3  Bax/,  160;  Har- 
lan V.  Harlan,  14  Lea,  120. 

2.  Execution.    Authority  to  issiie. 

An  execution  issues,  as  a  matter  of  course,  upon  a  judgment  at 
law  or  a  decree  in  chancery  for  a  specific  sum  of  money,  with- 
out any  order  awarding  or  directing  its  issuance  in  express 
terms.  The  judgment  or  decree  is  in  and  of  itself  an  award  of 
execution.     (Post,  pp.  292-295.) 

Code  construed:  {{4698,  4728,  4732,  4736(8.);  {}  3684,  3714,  3718, 
3722  (M.  A  v.);  {{  2970,  2998,  3002,  3007  (T.  &  S.). 

Cases  cited  and  approved:  Johnson  v.  Ball,  1  Yer.,  291;  Daley  v. 
Perry,  9  Yer.,  442;  Bank  v.  McClung,  9  Hum.,  95;  Battle  v.  Be- 
ring, 7  Yer.,  529. 

3.  Same.    Same. 

When,  in  a  vendor *s  suit  to  recover  purchase  money  and  enforce 
his  lien,  there  is  a  decree  for  a  specific  sum  and  for  sale  of  the 
land,  if,  after  the  sale  and  application  of  proceeds,  there  re- 
mains a  balance  due  on  the  decree,  execution  issues  as  a  mat- 
ter of  course,  though  not  awarded  in  terms  by  the  Court.  In 
such  case  the  issuance  of  execution  is  suspended  until  after  the 
sale.     {Poatj  pp.  292-295.) 

4.  Same.    Same. 

And,  in  such  case,  the  execution  issues  without  an  order, 
although  the  decree  directing  the  sale  of  the  land  states  that 
the  Court  reserves  the  right  to  enter  a  decree  enforcing  any 
balance  remaining  due  the  vendor  after  the  sale.  This  res- 
ervation possesses  no  force  or  virtue  whatever.  (Post,  pp, 
295,296.) 
19p— 19 
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5.  Same.    Runs  against  whom. 

Where  a  decree  adjudges  distinct  and  separate  amounts  against 
each  of  several  defendants,  the  executions  thereon  should 
issue  against  each  defendant  separately  for  the  sum  ad- 
judged against  him.     (Posty  p.  296,) 

6.  Ejectment.     Claiming  UUe  from  comnum  source. 

The  purchaser  of  land  at  execution  sale  can  recover  it  from  one 
claiming  a  junior  and  inferior  title  under  the  execution  debtor, 
upon  the  production  and  proof  of  a  valid  Sheriff's  deed,  without 
further  deraignment  of  title.  Both  parties  claim  from  a  com- 
mon source,  and  are  estopped  to  deny  title  originally  in  the 
execution  debtor.     (Post,  W-  ^^,  297-) 

Cases  cited  and  approved:  Wortham  v.  Cherry,  3  Head,  469;  Al- 
len u  Moss,  1  Leg.  Rep.,  354  (S.  C,  2  Shannon's  Rep.,  317); 
Moss  V,  Bank,  7  Bax.,  216;  Earley  v.  Beecher,  7  Lea,  256. 

7.  Same.    Title. 

A  purchaser  of  land  at  Sheriff's  sale,  made  within  one  year  after 
rendition  of  judgment,  acquires  a  title  superior  to  that  of  a 
purchaser  from  the  execution  debtor  after  the  judgment  lien 
attaches,  but  before  sale.     (Post^  p.  297.) 

Code  construed:  §{  4708,  4710  (S.);  {{  3694,  3696  (M.  &  V.);  {{  2980, 
2982  (T.  &  S.). 

Case  cited  and  approved:  Bridges  v.  Cooper,  98  Tenn.,  394. 

8.  Homestead.     Defeated  by  absolute  deed. 

The  owner  of  land  who  conveys  it  in  fee  by  an  absolute,  uncon- 
ditional deed,  defeats  his  right  of  homestead  therein.  {Post, 
p.  297.) 


FROM     CARTER. 


Appeal     in    error    from     Circuit    Court    of    Carter 
County.      H.    T.   C.xMPiiKLT.j    J. 


r 
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Tipton    &    Mit-leu    for    Hvder. 
A.    R.    JouNsoN    for    Butler. 


Caldwell^  J.  Hyder  brought  this  action  of 
ejectment  to  recover  possession  of  a  small  tract 
of  land  in  Carter  County.  The  Circuit  Judge, 
who  tried  the  case  without  a  jury,  rendered  a 
judgment  in  his  favor,  and  Butler,  the  defendant, 
appealed    in    error. 

The  plaintiff's  title  depends  upon  a  Sheriff's 
deed,  which  the  defendant  assails  as  void  upon 
its  face.  The  deed  recites  that  the  present  plain- 
tiff, Hyder,  and  others,  filed  a  bill  in  the  Chan- 
cery Court  of  Carter  County  against  Pressley  Maupin 
and  others,  to  enforce  a  vendor's  lien  on  certain 
tracts  of  land  sold  to  these  defendants — that  sepa- 
rate decrees  were  rendered  against  them  for  the 
amount  of  purchase  money  due  from  them,  re- 
spectively, that  against  Maupin  being  for  the  sum 
of  $448.17;  that  these  decrees  were  declared  to 
be  liens  upon  the  respective  tracts  of  land,  which 
the  Master  was  directed  to  sell,  unless  the  recov- 
eries should  be  paid  within  sixty  days;  that  in 
default  of  payment,  sales  were  duly  made,  reported, 
and  confirmed;  that  the  amount  for  which  Mau- 
pin's  land  was  sold  was  insufficient  to  satisfy  the 
decree  against  him,  in  consequence  of  which  an 
execution  was  issued  against  him  for  the  balance; 
that  this  execution  came  into  the  hands  of  ^  the 
Sheriff,    and    was    by    him    levied    on    the    land    now 
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in  question  as  the  property  of  Maupin,  and  that, 
after  proper  advertisement,  the  land  so  levied  on 
was    sold    to    the    plaintiff,    Hyder. 

The  contention  of  Butler  is  that  these  recitals 
show  a  lack  of  authority  for  the  issuance  of  the 
•xecution  under  which  the  present  land  was  sold, 
and,    hence,    that    the    deed    is    a    nullity. 

If  the  premise  be  true,  the  conclusion  is  inev- 
itable. 

To  be  valid,  the  deed  of  a  Sheriff  must  show 
a  proper  judgment,  execution,  levy,  and  sale.  Byers 
V.  Wheatley,  3  Bax.,  !160;  Harlan  v.  Harlan,  14 
L«a,    120. 

Does  the  deed  here  impeached  show  a  lack  of 
authority    to    issue    the    execution? 

As  has  been  seen,  it  recites  that  a  bill  was 
filed  in  the  Chancery  Court  to  enforce  a  vendor's 
lien  on  other  land;  that  the  vendor's  debt  was 
ascertained,  the  lien  declared  and  enforced  by  a 
sale  of  the  land,  and  that  the  execution  here 
involved  was  thereafter  issued  for  the  unpaid  bal- 
ance of  the  decree,  but  it  does  not  follow  from 
these  recitals  that  the  execution  was  issued  with- 
out authority.  They  in  no  sense  negative  the 
existence  of  the  requisite  authority.  It  is  true 
that  the  recitals  of  the  deed  imply,  and  that  the 
record  upon  which  it  is  based  distinctly  shows, 
that  the  Chancellor  did  not,  in  terms,  order  the 
issuance  of  the  execution.  Such  order,  however, 
was     not     necessary     to     the     validity     of     the     writ 


SEPTEMBER  TERM,  1899.  293 

Hyder  v.  Butler. 

Both  the  deed  and  the  supporting  record  show 
a  formal  decree  for  $448.17,  a  specific  sum;  that 
it  was  adjudged  to  be  a  lien  on  the  land  in- 
volved in  that  cause,  and  that  a  part  of  that 
decree  remained  unsatisfied  after  the  enforcement 
of  that  lien.  More  than  this  was  not  essential 
to  authorize  the  Master  to  issue  an  execution  for 
the  unpaid  balance  of  the  decree.  It  is  not  re- 
quired in  a  money  recovery,  whether  a  decree  in 
chancery  or  a  judgment  at  law,  that  the  Court 
shall,  in  terms,  direct  the  issuance  of  an  execu- 
tion. Such  a  decree  or  judgment,  without  more, 
is,  in  and  of  itself  an  award  of  execution.  The 
Court  adjudges  the  party^s  right  to  recover  a  sum 
certain,  and  the  law  awards  the  writ  for  its 
collection.  Johnson  v.  Ball,  1  Yer.,  291 ;  Daley 
V.  Perry,  9  Yer.,  442;  Bank  v.  McClung,  9 
Hum.,  95;  Hist.  Lawsuit,  Sec.  442;  76.  Martin's 
edition,  pp.  166,  167;  Battle  v.  Bering,  7  Yer., 
529;  Freeman  on  Executions,  Sec.  23;  8  Ency. 
PI.    &    Pr.,    313;    11    Ency.    PI.    &    Pr.,    967. 

Though  most  of  these  authorities  refer  to  judg- 
ments at  law,  the  rule'  is  equally  applicable  to 
unqualified  money  decrees  in  chancery.  "A  decree 
in  equity  for  money  has  the  same  force  and 
effect  as  a  judgment  at  law."  Battle  v.  Bering, 
7  Yer.,  52^.  "All  judgments  and  decrees  of  any 
of  the  judicial  tribunals  of  this  State,  for  money, 
may  be  enforced  by  execution."  Code,  Sec.  2998; 
M.    &    v..    Sec.    3714;     Shannon,     Sec.    4728.      And 
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it  is  the  dutv  of  the  respective  clerks  of  the 
different  Courts  rendering  such  judgments  and  de- 
crees to  issue  executions  thereon  within  the  time 
prescribed  by  law,  and  without  demand  of  the 
parties  obtaining  the  recoveries.  Code,  Sees.  3002- 
8007;  M.  &  v.,  Sees.  3718-3722;  Shannon,  Sees. 
4732-4736.  "Judgments"  is  the  word  used  in  these 
sections,  but  recoveries  in  all  of  the  Courts  are 
expressly  included,  and,  besides,  by  a  positive  en- 
actment, the  words  "judgment"  and  "decree"  are 
declared  to  be  "interchangeable"  in  the  Code,  and 
to  embrace  each  other  "unless  limited  expressly  or 
by  the  context."  Code,  Sec.  2970;  M.  &  V.,  Sec 
8684;    Shannon,    Sec.    4698. 

The  rule  that  the  law  awards  an  execution  on 
a  decree  or  judgment  for  a  specific  sum  of  money 
is  not  entirely  superseded  by  the  Court's  declara- 
tion of  a  lien  on  particular  property  and  an 
order  of  sale.  The  only  effect  of  such  declara- 
tion and  order  upon  that  rule  is  to  delay  the 
issuance  of  the  execution  until  the  order  of  sale 
is  complied  with  and  the  net  proceeds  of  the 
sale  credited.  This  delay  fully  meets  the  pro- 
visional portion  of  the  decree  or  judgment,  and 
finds  the  unsatisfied  balance  of  the  recovery  in 
the  same  legal  plight  as  the  whole  recovery  would 
have  been  in  originally  if  there  had  been  no 
drclaration  of  lien  and  order  of  sale,  and,  this 
being  true,  the  clerk  is  authorized  to  issue  an 
execution   for  such  balance  without  the  Court's  special 
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direction  to  do  so.  This  nile  is  embodied  in 
the  statute,  which  says  the  clerk  may  issue  execu- 
tion for  imsatisfied  balance  of  the  Justice's  execu- 
tion in  condemnation  proceedings  (Code,  Sec.  8076; 
M.  &  v..  Sec.  3789;  Shannon,  Sec.  4804),  and 
in  the  other  statute,  which  says  like  authority  ex- 
ists in  attachment  cases.  Code,  Sec.  3538;  M.  & 
V.y  Sec  4272;  Shannon,  Sec.  5298.  The  latter 
statute  expressly  '  recognizes  the  rule,  in  that  it 
provides  that  execution  may  issue  for  the  residue 
of    the    recovery    "as    in    other   cases." 

It  should  be  further  stated  that  the  original 
decree,  which  appears  at  large  in  the  supporting 
record,  concludes  with  the  statement  that  if  the 
land  directed  to  be  sold  should  not  bring  enough 
to  satisfy  the  indebtedness  previously  adjudged, 
"the  Court  reserves  the  right  to  enter  a  decree 
enforcing  any  balance  remaining  as  a  lien,"  on 
other  land.  This  reservation  without  more,  how- 
ever, did  not  change  the  character  of  the  money 
decree,  nor  render  it  improper  for  the  Master  to 
issue  the  execution  for  so  much  thereof  as  re- 
mained impaid  after  the  enforcement  of  the  lien 
already  adjudged.  The  reservation,  as  such,  had 
no  effect  whatever  on  the  other  portions  of  the 
decree,  or  the  rights  and  liabilities  of  the  parties 
thereunder.  It  adjudged  nothing,  directed  nothing, 
suspended  nothing.  No  such  decree  as  that  sug- 
gested    in    the    resen^ation    was    ever    rendered,     nor 
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does  it  appear  that  there  was  other  land  on  which 
the    complainants  had    a    lien. 

It  is  said  in  still  further  impeachment  of  the 
SheriflF's  deed,  that  there  were  three  defendants  in 
the  chancery  proceeding  against  whom  recoveries 
were  had,  and  that  the  execution  under  which  the 
sale  was  made  ran  against  only  one  of  them. 
This  is  true,  and  it  is  also  true,  as  recited  in 
the  deed,  and  as  appears  from  the  decree  itself, 
that  separate  recoveries  were  had  against  the  three 
defendants.  With  a  separate  recovery  against  Mau- 
pin  alone,  it  would  have  been  improper  to  include 
the  other  two  defendants  in  the  execution  against 
him.  It  follows  from  all  the  foregoing  consid- 
erations that  the  execution  was  properly  issued, 
and  that  the  deed  of  the  Sheriff  is  in  due  form 
and    not    void    on    its    face. 

In  the  next  place,  it  is  urged  that  the  plain- 
tiff cannot  recover  the  land  now  in  dispute  be- 
cause he  has  not  made  a  full  deraignment  of  his 
title.  He  has,  in  fact,  produced  only  the  deed 
of  the  Sheriff  and  the  record  supporting  it,  yet 
that  is  sufficient,  since  he  and  the  defendant  both 
claim  under  Maupin.  Deraignment  to  the  com- 
:non  source  is  all  that  the  law  requires  in  such 
a  case,  the  defendant  being  estopped  to  gainsay 
the  title  of  the  person  under  whom  he  claims  to 
hold.  Wortham  v.  Cherry,  3  Head,  469;  Allen 
r.    Moss,    1    Leg.    Rep.,    354;    same    case,    2    Tenn. 
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Cases  (Shannon),  317;  Moss  v.  Banlc,  7  Bax., 
216;    Early    v.    Beecher,    7    Lea,    256. 

Maupin  resided  in  Carter  County,  and  upon 
this  land  when  the  decree  was  rendered  against 
him.  Afterwards,  and  before  levy  and  sale,  he 
conveyed  it  to  Boyd,  who  conveyed  it  to  Butler, 
the  defendant.  By  operation  of  law  the  decree  be- 
came a  lien  upon  the  land,  and  the  enforcement 
of  that  lien  by  execution,  levy,  and  sale  vnthin 
twelve  months  from  the  rendition  of  the  decree, 
as  was  in  fact  done,  gave  the  plaintiff,  Hyder, 
who  became  the  purchaser,  a  title  superior  to  that 
of  the  defendant,  Butler,  who  bought  the  land 
while  that  lien  was  upon  it.  Code,  Sees.  2980, 
2982;  M.  k  V.,  Sees.  8694,  3696;  Shannon,  Sees. 
4708,    4710;    Bridges    v.    Cooper,    98    Tenn.,    394. 

Finally,  it  is  said  that  Maupin,  the  execution 
debtor,  was  entitled  to  homestead  in  this  land, 
which  was  and  is  worth  only  $400  or  $500,  and 
that  for  this  reason  the  plaintiff  cannot  maintain 
this  suit.  It  may  be  that  Maupin  was  entitled 
to  a  homestead  in  the  land  before  he  sold  it, 
and  that  he  would  now  be  protected  in  the  en- 
joyment of  that  right  if  he  had  not  conveyed  the 
land,  and  still  that  fact  does  not  affect  the 
plaintiff's  title,  or  his  right  to  maintain  this  suit. 
Maupin 's  sale  and  conveyance  divested  him  of  his 
right  of  homestead  in  the  land.  His  deed  was 
absolutiB  and  unqualified .  in  its  terms,  and  being 
so,    it    left    in    him    no    right    or    interest    whatsoever. 
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He  neither  reserved  nor  sold  the  homestead  ri^t 
as  such,  but  simply  conveyed  the  land  in  fee. 
By  his  conveyance,  Boyd,  his  vendee,  became  the 
full  and  absolute  owner  of  every  right  and  inter- 
est in  the  land,  subject  alone  to  the  lien  of  the 
chancery  decree;  and  by  Boyd's  deed,  the  defend- 
ant, Butler,  his  vendee,  acquired  the  same  full 
and  absolute  title,  subject  to  the  same  lien.  That 
lien  covered  the  fee  in  Butler's  hands,  and  its 
completed  enforcement  divested  him  of  all  that,  he 
had  acquired  from  Boyd,  and  left  him  with  no 
right  or  interest  of  any  kind  in  the  land. 
Let    the   judgment    be  affirmed. 
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Xanz  V.  Park  Co. 

(Knoxville.      September    30,     1899.) 

1.  Mechanics*  Livir.    CoTistructUm  of  statutes  relating  to. 

Mechanics*  lien  statutes  are  strictly  oonstrned  against  those 
seekincr  to  be  admitted  to  their  benefits,  but  are  liberally  con- 
strued as  to  the  inclusion  of  property  and  subjecting-  it  to  the 
lien. 

Cases  cited:  Barnes  v.  Thompson,  2  Swan,  314;  Alley  v.  Lanier,  1 
Cold.,  540;  Bteger  u  Bef.  Ca,  89  Tenn.,  453;  Ragonv.  Howard, 
97  Tenn.,  334;  Thompson  u  Baxter,  92  Tenn.,  305. 

2.  Sams.    Does  not  atta^ih,  when. 

A  florist  is  not  entitled  under  our  statutes  to  a  mechanics*  lien 
upon  a  hotel  and  its  adjacent  grounds  for  his  labor  and  mate- 
rial, expended,  under  contract  with  the  owner,  in  adorning 
and  improving  the  proi>erty,  by  grading,  and  graveling  the 
grounds  and  walks,  and  by  putting  out  flowers,  shrubs,  and 
trees,  and  doing  other  work  of  like  character. 

Code  construed:  §3531  (S.);  {2739,  2740  (M.  &  V.);  {{ 1981,  1981a 

(T.  A  a.). 
Case  cited  and  approved:  Thompson  v.  Baxter,  92  Tenn.,  305. 
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Appeal  from  Chancery  Court  of  Claiborne  County. 
Hugh  G.  "Ktle,  Ch. 

Lucky,    Sanfobd    &    Fowler    for    Nanz. 
Jesse    L.    Bogebs    contra. 
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Wilkes,  J.  The  Cumberland  Gap  Park  Com- 
pany owned  certain  real  estate  at  Harrogate,  TemL, 
upon  which  was  erected  the  Four  Seasons  HoteL 
Nanz  &  Neuner  are  florists  at  Louisville,  Ky., 
and  made  a  contract  with  the  company,  in  writ- 
ing, to  furnish  and  plant  flowers  and  shrubbery, 
to  build  a  rustic  bridge,  and  grade  the  walks 
and  ways  about  the  premises,  for  the  aggregate 
sum  of  $3,000.  They  carried  out  their  contract, 
but  received  only  part  of  the  amount  agreed  to 
be  paid,  and  there  is  a  balance  owing  xmder  the 
contracl  of  $2,744.3*^,  besides  interest.  Nanz  & 
Neuner  insist  that  they  have  a  lien  upon  the 
buildings  and  grounds  of  the  company  for  the 
amount  due  them  bv  the  terms  and  under  the 
provisions  of  our  statutes  relating  to  liens  of  me- 
chanics, and  embodied  in  Sec.  3531,  of  Shannon's 
Code.  The  company  has  become  insolvent,  and  is  be- 
ing or  has  been  wound  up  under  a  proceeding 
in  the  Federal  Court,  and  the  purchaser  under 
decrees  in  that  cause  with  the  company  and  oth- 
ers, is  resisting  the  right  to  any  lien  as  claimed. 
The  Chancellor  held  "  that  a  lien  exists  under 
the  statute  for  the  character  of  work  done  and 
materials  furnished  in  this  case,  and  gave  decree 
for  such  lien,  and  judgment  for  the  amount  due, 
and  the  Court  of  Chancery  Appeals  has  affirmed 
this  holding,  and  there  is  an  appeal  to  this  Court, 
end    an    assignment    of    error.      The    statute    referred 


SEPTEMBER  TERM,  1899.  301 

Nanz  V.  Park  Co. 

to,     and     under    which    the     lien     is     claimed,     is  as 
follows : 

^^Mechanics  lien,  and  lien  for  labor  and  mate" 
rials. — There  shall  be  a  lien  upon  any  lot  of  ground 
or  tract  of  land  upon  which  a  house  has  been 
constructed,  built,  or  repaired,  or  fixtures  or  ma- 
chinery fumished  or  erected,  or  improvements 
made,  by  special  contract  with  the  owner  or  his 
agent,  in  favor  of  the  mechanic  or  undertaker, 
founder  or  machinist,  who  does  the  work,  or  any 
part  of  the  work,  or  furnishes  the  materials,  or 
any  part  of  the  materials,  or  puts  thereon  any 
fixtures,  machinery,  or  material,  either  of  wood 
or  metal,  and  in  favor  of  all  persons  who  do 
any  portion  of  the  work,  or  furnish  any  portion 
of  the  material  for  the  building  contemplated  in 
this    section.'*'     Shannon,     Sec.     8531. 

It  has  been  held  in  a  number  of  cases  in 
this  as  well  as  in  other  States,  that  a  liberal  con- 
struction should  be  given  to  mechanic's  lien  laws. 
Barnes  v.  Thompson,  2  Swan,  314;  Alley  v.  Lanier, 
1  Cold.,  540 ;  Steger  v.  Ref.  Co.,  5  Pick.,  453 ;  Ragon 
V.  Howard,  13  Pick.,  334;  Am.  &  Eng.  Enc.  L.,  Vol. 
15,  p.  179;  White  IxiJce  Co.  v.  Ritssell,  3  Am. 
St.  Rep.,  262;  Harrison  v.  Ass*n,  19  Am.  St. 
229;  Dugan  Stone  Co.  v.  Oray,  35  Am.  St.  Bep., 
767. 

And  this  liberal  construction  applies  to  the 
subject-matter — ^that  is,  the  property  to  which  the 
lien     attaches     and     against    which     it    may     be     en- 
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forcd.  Sieger  v.  The  Arctic  Co.,  5  Pick.,  463. 
While  we  recognize  these  rules  as  well  established, 
they  only  apply  in  favor  of  parties  who  are  clearly 
entitled  to  such  lien  under  the  statute.  In  Thompson 
V.  Baxter,  8  Pick.,  305,  it  is  said:  "The  claim- 
ant nriust  make  it  clearly  appear  that  he  has  a 
lien.  This  lien  is  purely  statutory  and  unknown 
to  the  common  law.  Only  those  enumerated  and 
embraced  in  the  statute  are  entitled  to  it.  A 
liberal  construction  of  the  mechanic's  lien  law  does 
not  mean  that  they  shall  be  liberally  construed  in 
embracing  or  including  others  than  those  enumer- 
ated in  the  statutes.  No  one  is  entitled  to  the 
lien  unless  the  statute  includes  him  or  theuL 
They  are  not  to  be  included  by  strained  con- 
struction. Unless  the  statute  gives  the  lien,  the 
party    has    none." 

The  mechanic's  lien  law  being  purely  a  crea- 
tion of  and  regulated  by  statute,  we  can  derive 
but  little  aid  in  the  proper  construction  of  our 
own  statute  from  the  decisions  of  other  States, 
unless  the  statutes  are  identical  in  terms,  which 
is  not  probably  the  case  in  any  two  States  in 
the  Union,  nor  are  the  holdings  uniform.  To 
illustrate:  The  decisions  in  many  States  hold  that 
architects  are  entitled  to  the  lien  of  mechanics. 
See  cases  collated.  StryJcer  v.  Cassidy,  76  N.  Y., 
50  (S.  C.,  32  Am.  Reps.,  262-264).  But  in  this 
State  it  is  held  they  are  not  entitled  to  such 
lien.       Thompson    v.     Baxter,     8     Pick.,     305.       And 
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this  is  the  holding  in  many  cases  in  other  States. 
See    32    Am.    Reps.,    265,    266,    note. 

The  statutes  in  the  several  States  are  more  or 
less  specific  in  enumerating  the  kind  of  work 
done,  labor,  and  material  furnished,  and  improve- 
ments made,  and  in  some  States,  in  express  terms, 
the  lien  is  given  for  fences,  walls,  pavements, 
etc.  But,  generally,  terms  are  used  which  indi- 
cate that  the  lien  is  to  exist  only  for  buildings, 
or  some  kind  of  structures  of  wood,  stone,  or 
metal  erected  on  the  land,  or  fixtures  or  machin- 
ery placed  in  the  buildings,  or  connected  there- 
with, and  under  such  statutes  it  has  been  held 
that  the  lien  does  not  extend  to  and  embrace 
fences,  walls,  swings,  bridges,  seats,  etc.  See  a 
collation  of  cases  in  La  Crosse  R.  R.  Co.  v.  Van- 
derpool,    78    Am.    Dec,    694,    and    notes. 

Thus  it  has  been  held  that  a  statute  which  gives 
a  lien  for  the  building,  repairing,  or  ornament- 
ing any  house,  or  other  building,  or  appurtenance 
thereto,  gives  no  lien  upon  a  lot  for  curbing, 
grading,  and  paving  the  street  in  front,  though 
done  under  a  contract  with  the  owner  of  the  lot. 
Smith    V.    Kennedy,    89    111.,    485. 

In  Indiana,  it  is  held  that  making  a  pave- 
ment in  front  of  a  lot,  or  abutting  thereto,  can- 
not be  regarded  in  any  sense  as  the  construction 
or  repair  of  a  building  on  such  lot.  Knaube  v. 
Kirschem,  39  Ind.,  217;  so  in  Yearsley  v.  Flan- 
nagan,    22    Pa.    St.,    489.     When,    however,  the  pave- 
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irent  is  laid  by  one  who  furnishes  the  brick  and 
stone  work  about  the  building,  including  the  pave- 
ment, the  contract  being  entire,  the  lien  will  cover 
cost  of  the  pavement  as  well  as  the  building. 
Yearsley  v.  Flannagan,  22  Pa.  St.,  489;  Dugan  Stone 
Co.  V.  Oray,  35  Am.  St.  Rep.,  767;  McDermott  v. 
ClasSj  104  Mo.,  14.  The  same  principle  is  applied 
in  Steger,  Assignee,  v.  Arctic  Co,,  89  Tenn.,  453.  In 
Henry  v.  Plitt,  83  Mo.,  237,  it  is  held  that  when 
walks  and  fences  are  constructed  tinder  one  en- 
tire contract,  the  mechanic  has  a  lien  for  the 
labor  and  material  expended  on  them  if  they  are 
appurtenant  to  the  building  and  constructed  at  the 
same  time.  In  Oregon  it  was  held  that  a  per- 
son employed  to  grade,  fill,  and  otherwise  improve 
a  lot  in  an  incorporated  city,  has  a  lien  for  his 
work  in  that  State.  Pills  v.  Collingsworth,  20  Or., 
432.  But  in  Minnesota  it  is  held  that  a  me- 
chanic has  no  lien  for  filling  in  and  grading 
earth  about  buildings  already  erected,  when  the 
work  does  not  enter  into  or  contribute  to  the 
erection,  alteration,  or  repair  of  any  building  or 
structure  upon  the  land.  Pratt  v.  Duncan,  36 
Minn.,  545  (1  Am.  St.  Rep.,  697).  Again,  in  Drew 
V.  Mason,  81  HI.,  498  (25  Am.  Rep.,  288),  it  is 
held  that  furnishing  and  fixing  a  lightning  rod  on 
a  house  is  not  within  the  statute  giving  a  lien 
for  labor  and  materials  in  building,  altering,  re- 
pairing, or  ornamenting  a  house.  In  Pratt  v.  Dun- 
can,  36  Minn.,  545   (S.  C,  1  Am.   St.  Rep.,  697),  it 
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i8  stated  that  the  statute  of  Minnesota  gives  a 
lien  for  the  erection,  alteration,  or  repair  of  any 
house,  mill,  manufacturing,  or  other  building  or 
appurtenances,  and  it  was  held  that  this  language 
would  not  authorize  a  lien  for  improvements  or 
operations  on  the  soil  merely  which  do  not  enter 
into  or  contribute  to  the  erection,  alteration,  or 
repair  of  any  building  or  structure  upon  the  land, 
and  which  are  wholly  unconnected  with  the  erec- 
tion of  or  work  upon  such  artificial  structures. 
The  lien  in  that  case  was  claimed  for  earth  fur- 
nished and  labor  done  in  banking  up  the  base- 
ment and  foundation  walls  of  buildings  on  the 
premises  and  in  filling  and  grading  the  grounds 
for  the  purpose  of  sodding,  and  the  lien  was  in 
that  case  refused.  These  holdings  are  largely  based, 
if  not  altogether,  upon  the  special  wording  and 
phraseology  of  the  statutes  under  which  they  are 
made,  and  while  they  are  instructive,  they  are 
not  controlling  under  our  statute.  In  the  present 
case  the  contention  is  that  the  lien  rests^  upon  a 
proper  construction  of  the  terms  used  in  the  stat- 
utes, "improvements  made;"  but  we  think  it  evi- 
dent from  a  reading  of  the  statute  that  the  im- 
provements therein  referred  to  are  such  as  build- 
ings and  structures.  The  latter  part  of  the  sec- 
tion uses  the  expression,  'T)uilding  contemplated  in 
this  section;"  and  this  construction  of  these  terms 
is  strengthened  by  the  use  and  the  connection  in 
which    they    are    used    in    Sees.     3533,    3534,     3540, 

19  p— 20 
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3542.  In  Missouri^  where  the  decisions  are  very 
liberal  in  sustaining  and  extending  the  lien,  it 
has  been  held  that  the  word  "improvements"  will 
not  cover  engines,  boilers,  etc.  Collins  v.  Mott,  45 
Mo.,  100.  In  Brown  v.  Wyman,  56  la.,  452  (S. 
C,  41  Am.  Rep.,  117),  it  is  held  that  a  person 
who  breakes  a  prairie  and  prepares  it  for  culti- 
vation is  not  entitled  to  a  lien  given  for  any 
building,  erection,  or  "improvement  upon  the  land." 
In  this  case  it  was  said  that  the  breaking  of 
the  prairie  was  an  improvement  of  the  land,  and 
so  was  each  annual  plowing.  Fertilizers  cause  an 
improvement  of  the  land,  but  the  party  who  fur- 
nishes them  to  be  put  into  the  land  has  no  lien 
for  furnishing  such  material  to  make  the  improve- 
ment. 

In  the  case  at  bar  the  complainants  "improved" 
the  'property  by  putting  on  it  flowers,  shrube,  trees, 
and  by  grading  and  probably  graveling  the  grounds 
and  walks,  but  they  made  no  erections,  structures, 
buildings,  fixtures,  or  machinery,  unless  the  rustic 
bridge  may  be  classed  as  such,  and  there  is 
nothing  to  show  how  or  out  of  what  it  was  con- 
structed, and  it  was  plainly  but  a  part  of  the 
grading  and  finishing  the  walks  and  drives,  and 
an  item  of  but  little  importance,  as  it  is  not 
separately  priced  and  enters  into  other  items  valued 
at  $1,200.  If  we  should  hold  that  a  mechanic's 
lion  exists  for  such  work  as  this  and  such  ma- 
terial   and    such     improvements,    we    must    also    hold 
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as  a  logical  sequence  that  the  person  who^  under 
a  contract,  fells  the  forest  trees  and  turns  the 
soil  and  puts  the  land  in  cultivation,  and  thus 
permanently  improves  it,  has  a  lien  for  such  serv- 
ices, and  we  must  also  hold  that  the  dealer  who 
furnishes  the  fertilizer  to  improve  the  ground  also 
has  a  lien,  and  that  the  laborer  who  undertakes 
to  do  clearing,  ditching,  and  grubbing  has  a  lien. 
Indeed,  we  can  draw  the  line  nowhere  if  it  would 
include  any  one  who  does  any  labor  or  furnishes 
any  materials  to  permanently  improve  the  land  at 
any  time.  We  think  the  statute  refers  to  erec- 
tions^ stnictures,  fixtures,  machinery,  and  buildings 
— ^things  constructed  upon  the  land — and  not  to 
the  enriching  of  the  soil  and  beautifying  the 
grounds  by  planting  flowers,  shrubs,  and  trees  on 
it.  We  are  of  opinion,  therefore,  that  the  Chan- 
cellor and  Court  of  Chancery  Appeals  were  in 
error  in  fixing  a  lien  in  this  case,  and  their 
holdings  are  reversed  and  the  complainants'  bill 
is    dismissed    at    their    cost. 

In  this  view  of  the  case  it  is  not  necessarry 
to  consider  the  other  questions  in  the  case,  ex- 
cept to  say  that  we  do  not  think  the  proceed- 
ings in  the  Federal  Court  would  prevent  or  estop 
complainants  from  asserting  or  enforcing  their  lien, 
if  they  had  one.  They  are  entitled  to  their  judg- 
ment against  the  company  with  which  they  con- 
tracted,   but    must    pay    all    costs. 
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Briscoe   v.   Vaughn. 

(Enoxville.     September  80,  1899.) 

1.  Homestead.     Transferable  as  a  life  estate. 

Homestead,  when  assigned,  becomes  a  vested  life  estate  in  the 
lands  embraced,  and  passes  by  deed  of  the  owner  in  the  same 
manner  as  any  other  life  estate.     {Post  pp.  311^316^  318,) 

Gases  cited:  Cowan  v,  Carson,  101  Tenn.,  593;  Thompsons.  Stacy, 
10  Yer.,  493;  White  v.  Nashville,  2  Swan,  364;  Latta  v.  Brown, 
96  Tenn.,  356. 

2.  Same.     AsslgnmeTtt  of, 

A  levy  on  lands  of  less  value  than  $1,000  ^*  subject  to  the  home- 
stead rights  "  of  the  debtor,  operates  as  an  assignment  of  home- 
stead  that  invests  him  with  a  life  estate  therein  that  he  may 
convey  by  deed.     {Post,  pp.  311-316.) 

3.  Same.     Aba7icUynment  of. 

Since  the  Act  of  1879  the  right  of  homestead  is  not  dependent 
upon  occupancy,  and  hence  assigned  homestead  is  not  aban- 
doned by  removal  from  the  premises,  except  by  permanent  re- 
moval beyond  the  limits  of  the  State;  or  by  other  unequivocal 
attendant  act  showing  a  clear  intention  to  abandon  homestead 
and  not  to  receive  its  benefits.     (Post,  pp.  316-318.) 

Acts  construed:  Acts  1879,  Ch.  171. 

Case  cited  and  approved:  Farris  v.  Sipes,  99  Tenn.,  399. 

4.  Same.     Same. 

The  rights  of  the  vendee  of  assigned  homestead  are  not  affected 
by  the  vendor's  permanent  removal  from  the  State  after  the 
sale.     (Post,  pp.  317,  318.) 
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Appeal   from   Chancery   Court   of   Hawkins   County. 
Hugh  G.   Kyi.b,  Ch. 
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J.  O.  Phillips  for  Briscoe. 


S.  F.  Powell  and  W.  P.  Gillenwatees  for 
^''aughIl. 

Wilkes,  J.  This  cause  presents  a  single  ques- 
tion of  law  that  is  at  once  interesting  to  con- 
sider and  important  to  properly  determine.  It  is: 
What  are  the  rights  of  the  alienee  of  a  home- 
stead transferred  after  it  has  been  set  apart  by 
metes    and    bounds    or    other    equivalent    proceedings} 

The  facts  found  by  the  Court  of  Chancery  Ap- 
peals, so  far  as  necessary  to  be  stated,  are  that 
complainants,  on  the  26th  of  August,  1895,  ob- 
tained a  judgment  against  defendant,  J.  C.  Vaughn, 
for  $217.77  and  costs.  An  execution  issued  and 
was  levied  on  a  tract  of  land  belonging  to  Vaughn, 
the  levy  reciting  that  it  was  made  "subject  to 
the  homestead  rights  of  Vaughn."  The  land  was 
sold  April  25,  1896,  and  the  complainants  be- 
came the  purchasers  at  $21,  but  soon  thereafter 
advanced  their  bid  to  $61.  The  land  was  not 
redeemed     within     the     two     years     allowed     by     law, 

• 

and  the  Sheriff  made  the  purchasers  a  deed. 
These  proceedings  are  all  regular  and  not  ques- 
tioned. At  the  time  of  the  levy  and  sale, 
Vaughn  and  his  wife  resided  on  the  land  and 
were  entitled  to  homestead  therein,  and  the  land 
was  worth  less  than  $1,000.  After  the  sale,  on 
the  16th  of  November,  1896,  Vaughn  and  wife 
conveyed    the    land    to    Berry    and    wife,  the    deed 
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being  without  any  reservation  in  the  conveyors, 
and  possession  was  given  to  the  oonveyees.  Vaughn 
and  wife  thereupon  removed  to  the  State  of  Texas, 
where  they  have  since  resided.  On  November  17, 
1896,  Berry  and  wife  conveyed  the  land  to  de- 
fendant, Nancy  Trent,  and  she  went  into  posses- 
sion and  is  now  in  possession,  claiming  under  the 
deed  of  Berry  and  wife.  Vaughn  had  bought 
this  land  originally  from  Berry  and  wife,  and  re- 
ceived a  conveyance  from  them  April  15,  1894, 
the  consideration  being  $135  in  cash  and  a  note 
for  $75.  This  deed  was  not  registered  until  No- 
vember 13,  1896.  No  lien  was  retained  in  it 
for  the  $75  note,  but  complainants  knew  when 
they  made  their  levy  and  sale  that  the  note  was 
unpaid  and  was  the  balance  of  purchase  money 
on  the  land.  Vaughn  and  wife  reconveyed  the 
land  to  Berry  and  wife  for  this  balance  of  pur- 
chase money  and  interest  that  had  accrued  upon 
it.  The  consideration  for  the  sale  to  defendant 
Trent  was  $115  cash  and  her  note  for  $75  due 
May    1,    1897. 

The  bill  in  this  case  was  filed  July  6,  1898, 
against  Vaughn  and  wife  and  Nancy  Trent  for 
the  purpose  of  obtaining  possession  of  the  land 
by  complainants  under  their  purchase.  An  agreed 
statement  of  facts  was  made  substantiallv  as  we 
have  given  them.  Complainants'  insistence  is  that 
under  their  purchase  at  SheriflPs  sale,  they  ac- 
quired     title     to     the    land,     subject    only    to    the 
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homestead  right  of  Vaughn  and  wife,  and  when 
Vaughn  and  wife,  aliened  the  land,  and  especially 
when  they  removed  to  Texas,  the  homestead  right 
was  extinguished,  and  complainants  at  once  became 
entitled  to  enter  and  take  possession.  Defendant's 
contention  is  that  Vaughn  and  wife  could  and 
did  convey  their  homestead  right,  or  interest,  and 
their  subsequent  removal  from  the  State  would 
not  destrov  that  interest  in  the  hands  of  their 
transferee,  but  that  the  latter  could  hold  the  land 
during  the  lives  of  Vaughn  and  wife  or  the  sur- 
vivor of  them.  The  Chancellor  held  with  the  de- 
fendant and  dismissed  complainants'  bill,  and  they 
appealed  and  assigned  errors.  The  Court  of  Chan- 
cery Appeals  reversed  the  Chancellor,  and  held 
complainants  entitled  to  /ecover  on  the  grounds, 
first,  because  the  alienation  of  the  homestead 
worked  its  forfeiture  and  let  in  the  remainder- 
man; and,  second,  that  the  same  result  followed 
the  removal  of  Vaughn  and  wife  from  the  State. 
The  defendants  have  appealed  to  this  Court,  and 
assigned  these  holdings  of  the  Court  of  Chancery 
Appeals    as    errors. 

The  latest  published  deliverance  of  this  Court 
upon  the  homestead  question  is  the  opinion  in  the 
case  of  Cowan  et  aL  v.  Carson^  17  Pickle,  623.  In 
that  case,  certain  parties  had  bought  land  subject 
to  a  homestead  in  the  widow.  The  homestead  was 
set  apart  to  her  by  metes  and  bounds,  and  she 
had     sold    it     and     put     her     alienee     in     possession. 
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It  was  insisted  that  this  sale  and  delivery  of 
possession  worked  a  forfeiture  and  termination  of 
the  homestead  right,  and  that  the  remainderman 
was  therefore  entitled  to  possession.  It  was  said 
in  substance  that  statutes  creating  homestead  ex- 
emptions do  not  operate  to  restrain*,  in  any  par- 
ticular, the  voluntary  alienation  or  mortgage  of 
the  homestead,  unless  it  is  so  expressed,  and  that 
there  is  no  such  inhibition  in  express  terms  by 
our  statutes.  The  cases  are  commented  upon,  and 
the  conclusion  is  reached  that  a  widow  to  whom 
homestead  has  been  assigned  by  metes  and  bounds 
may  alien  her  interest  in  the  property  without 
working  a  forfeiture,  and  the  alienee  will  take 
as  she  held,  and  hold  as  she  did,  and  likewise 
tliat  she  may  lease  the  property  and  take  the 
rents  instead  of  occupying  it.  The  Court  of  Chan- 
cery Appeals  distinguish  that  case  from  the  case 
at  bar  by  saying  there  is  a  material  difference 
between  a  homestead  set  apart  to  a  widow,  in 
right  of  her  deceased  husband,  or  out  of  his 
estate,  and  the  ordinary  homestead  of  a  family; 
that  there  can  be  but  one  such  homestead  to  a 
widow,  and  that  the  widow's  right  is  fixed  at 
the  date  of  her  husband's  death,  and  is  in  the 
nature  of  an  inheritance  out  of  her  husband's 
estate,  but  the  head  of  a  family  may  have  a 
dozen  or  a  hundred  homesteads  during  his  life, 
each  one  of  which  he  forfeits  or  loses  upon  ac- 
quiring   a    new     one.      He     can    have    only     one    at 
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a  time,  but  he  may  have  many  in  snocession^ 
That  Court  puts  the  hypothetical  case  of  a  party 
owning  a  homestead.  The  land  is  levied  on  and 
sold  subject  to  the  homestead.  The  party  then 
sells  his  homestead  and  buys  another  tract  of 
land,  and  that  is  sold,  subject  to  the  homestead, 
and  the  homestead  right  in  that  is  sold,  and  so 
on  for  a  dozen  transactions,  so  that  there  may 
be  a  dozen  homesteads  existing  or  arising  out  of 
the  right  of  one  party;  and  this,  the  Court  says, 
would  be  contrary  to  the  spirit  of  the  Constitu* 
tion,  which  is  that  a  man  may  have  but  one 
homestead.  That  Court  savs  that  such  result  would 
not  follow  if  the  homestead  was  treated  as  a 
life  or  otlier  estate  in  the  land,  since  in  that 
event  the  party  might  have  several  homesteads, 
but  it  was  of  the  opinion  the  homestead  right 
could  not,  in  the  present  case,  be  considered  as 
an  estate  or  interest  in  land  and  would  continue 
only  by  virtue  of  continued  occupancy.  We  are 
of  opinion  that  all  difficulty  in  the  matter  may 
be  obviated  by  considering  that  there  is  a  dif- 
ference in  the  homestead  right  before  and  after 
assigmnent,  just  as  there  is  a  difference  in  the 
dower  right  before  and  after  assignment.  While 
the  widow  is  entitled  to  only  one-third  interest 
in  the  land  of  her  deceased  husband  as  dower, 
that  right  to  one-third  hovers  over  the  whole  land 
as  a  right  in  her  and  an  incumbrance  or  charge 
on    the    land,    until    it    is    assigned,    and    the    dower 
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right  does  not  become  a  vested  one  nor  ripen 
into  a  freehold  estate  until  dower  is  set  apart  by 
assignment  by  metes  and  bounds.  A  dower  is  not 
an  estate,  but  only  a  right  which  attaches  to  the 
whole  land  before  assignment,  but  after  assignment 
it  is  an  interest  or  estate  for  life,  which  is 
confined  to  the  metes  and  bounds  assignd  for  dower. 
Thompson  v.  Stacy,  10  Yer.,  493;  White  v.  Nash- 
ville, 2  Swan,  364;  Laita  v.  Brovm,  12  Pickle,  356. 
So  the  homestead  right  borers  over  the  whole 
land  imtil  it  is  assigned  by  metes  and  bounds, 
or  some  equivalent  act.  One  material  difference 
between  the  two  is  that  no  matter  what  may  be 
the  value  of  the  land,  the  widow  can  have  dower 
in  only  one-third  of  it,  and  hence  a  designation 
by  metes  and  bounds  is  necessary,  while  in  the 
case  of  homestead,  if  the  land  does  not  exceed 
$1,000  in  value,  the  homestead  right  will  cover 
the  whole  of  it.  In  such  case  there  can  be  no 
other  process  of  assignment  by  metes  and  bounds, 
except  a  sale  of  the  tract  subject  to  the  home- 
stead right,  and  such  sale  is  a  setting  apart  the 
whole  of  tLe  tract  as  a  homestead  by  its  metes 
and  bounds.  ITow,  after  assignment  or  location  of 
the  homestead  as  above,  there  is  no  practical  dif- 
ference between  the  dower  and  homestead  rights, 
so  far  as  the  interest  or  estate  of  the  persons 
holding  them  is  concerned.  While  before  the  as- 
signment there  was  no  freehold  estate  and  no  in- 
terest,    but     a     mere     right,     after     the     assignment 
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tJiere  is  an  interest  and  estate  for  life  in  each 
case.  If  this  be  correct,  we  can  see  no  reason 
why  such  homestead,  after  it  is  set  apart,  bj  metes 
and  bounds,  or,  if  the  tract  is  worth  less  than 
$1,000,  after  it  is  sold  subject  to  homestead,  may 
not  be  aliened  as  well  as  a  dower  estate.  Neither 
requires    occupancy    to    continue    its    existence. 

The  Court  of  Chancery  Appeals  holds  that  the 
homestead  which  passes  to  a  widow  upon  the 
death  of  h(;r  husband,  if  not  an  estate,  is  a  ^^uasi 
estate  in  the  nature  of  an  inheritance,  and  that 
she  acquires  it  once  for  all,  and  hence  it  ma« 
terially  differs  from  the  ordinary  homestead  when 
the  husband,  as  the  head  of  the  family,  is  liv- 
ing, and  in  the  latter  case  alienation  defeats  the 
right,  while  in  the  case  of  the  widow  it  does 
not.  'Now  ii.  is  apparent  that  if  the  widow's  home- 
stead right,  or  estate,  is  in  the  nature  of  an  in- 
heritance from  her  husband,  and,  taken  in  his 
right,  it  must  be  a  similar  right  or  interest  to 
that  which  existed  in  the  husband,  and  we  are 
unable  to  see  how  the  death  of  the  husband  can 
transform  the  homestead  right  which  he  had  and 
elevate  it  to  the  dignity  of  an  estate,  when  be- 
fore it  was  a  mere  right,  unless  such  a  trans- 
formation is  effected  by  the  assignment  by  metes 
and    bounds,    or    its    equivalent. 

Again,  it  is  insisted  that  a  widow  may  have 
only  one  homestead,  and  yet  it  is  plain  she  may 
remarry    again    and    again,    if   opportunity    offers,  and 
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with  each  husband  she  may  acquire  a  new  home- 
stead right,  nor  does  she  thereby  Jose  her  original 
homestead;  nor  are  we  able  to  see  why  a  hus- 
band may  not  have  a  succession  of  homesteads. 
It  is  apparent  that  he  may  acquire  a  succession 
of  them,  because  he  may  sell  each  tract  of  land 
tfaat  he  buy!*  and  defeat  his  homestead  in  it,  and 
acquire  the  right  in  another.  We  cannot  see  why 
a  husband  may  not^  after  his  homestead  is  as- 
signed him,  sell  it  and  vest  an  alienee  with  all 
his  rights  and  acquire  aitother,  while  his  alienee 
holds  the  original  homestead,  not  as  his  present 
homestead;  but  a^^  an  estate  in  land.  The  home- 
stead sold,  after  sale  is  no  longer  that  of  the 
party  selling,  but  belongs  to  the  party  buying, 
and  the  vendor  may  acquire  another  at  a  dif- 
ferent place.  It  has  never  been  held  that  a  per- 
son may  not  sell  his  exempt  property  of  any  other 
kind  and  give  to  his  purchaser  a  title,  and  yet 
acquire  similar  ]>roperty  again,  which  would  be 
exempt. 

The  fallacy  of  the  opposite  holding  is  in  as- 
suming that  the  vendor  of  the  homestead,  after 
aliening  it,  still  has  some  sort  of  interest  in  it, 
or  control  over  it.  He  has  neither.  If  the  home- 
stead right  was  dependent  upon  occupancy,  then 
tlie  contention  of  nonalienation  would  be  correct; 
but  since  the  Act  of  1879  occupancy  is  not  neces- 
sary. It  is  evident  that  if  we  should  hold  that 
in     order    to    retain    his    homestead     right    after    as- 
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sigmnent  the  head  of  the  family  must  continue 
to  occupy  it,  we  impose  a  burden  upon  him  and 
a  limitation  upon  it  that  must  materially  detract 
from  its  value.  It  would  follow  that  he  could 
not  lease  it  or  rent  it,  but  must  occupy  and  use 
it  in  person,  or  lose  its  benefit.  This  would  not 
be  a  construction  favorable  to  the  right  or  con- 
ducive to  its  value.  But  the  Court  of  Chancery 
Appeals  was  also  of  opinion  that  the  homestead 
right  or  estate  which  was  aliened  by  Vaughn  to 
Berrv,  and  thence  to  Trent,  was  determined  and 
terminated  by  the  subsequent  removal  of  Vaughn 
end  wife  to  Texas.  We  cannot  assent  to  this 
proposition.  It  is  true  that  Vaughn  and  wife, 
v^hile  the  owner  of  the  homestead  right,  or  estate, 
as  it  may  be  called,  could  abandon  it;  and  this 
they  could  do  by  leaving  it  and  refusing  to  take 
any  benefit  from  it,  whether  living  in  the  State 
or  removing  from  it.  In  the  case  of  Farris  v. 
Sipes,  15  Pickle,  299,  it  was  said  that  the  home- 
stead, like  the  other  exemptions*  was  intended  for 
residents,  and  not  nonresidents,  and  hence  a  widow 
who  had  left  the  State  before  asserting  her  right, 
or  having  her  homestead  assigned,  could  not,  upon 
re-entering  the  State,  claim  the  right  as  against 
a  party  who  had  purchased  imder  a  foreclosure 
of  her  husband's  deed  while  she  was  absent  from 
the  State.  This,  we  think,  is  correct,  and  we  go 
further  and  say  that  if  after  she  or  her  hus- 
band   has    made    the    claim    for    homestead,    and    had 
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it  assigned  and  set  apart  by  motes  and  boundSy 
or  declared  in  the  entire  tract,  they  see  proper 
to  abandon,  it,  and  refuse  to  receive  the  benefit 
of  it,  tbey  may  do  so,  and  thus  let  in  the  re- 
mainderman. But  this  is  upon  the  idea  of  aban- 
donment and  surrendering  all  right  in  the  land 
and  all  benefit  arising  out  of  it.  But  there  ia 
no  such  purpose  in  a  sale  or  an  alienation  of 
the  homestead.  In  such  case,  the  purpose  is  to 
obtain  the  benefit  of  it,  not,  it  is  true,  by  sub- 
sequent occupancy,  but  by  sale  and  the  enjoyment 
of  its  proceeds,  aiid  ]:)erhaps  their  investment  at 
another  place.  Abandonment  is  a  question  of  law, 
it  is  true,  but  it  is  based  upon  the  intent  of 
the  parties  and  the  sale  of  a  homestead  is  no 
more  an  abandonment  of  the  land  or  benefits 
than  is  a  sale  and  conveyance  of  a  fee  simple 
estate  an  abandonment  of  such  land  or  benefits 
to    be    derived    from    it. 

We  are  of  opinion,  therefore,  that  a  homestead, 
when  once  assigned  in  any  proper  mode,  is  a  full 
and  absolute  life  estate  in  the  land  embraced, 
with  every  right  of  use  or  sale  that  attaches  to 
any  other  life  estate,  with  the  exception  that  per- 
manent removal  from  the  State  works  a  forfeiture 
and    abandonment    of    it. 

We  are  of  opinion,  therefore,  that  the  Court 
of  Chancery  Appeals  was  in  error  in  this  case, 
and  that  Nancy  Trent,  the  alienee  of  Berry  and 
wife,    has    the    right    to    hold    the    land    under    their 
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conveyance,  and  complainants  are  not  entitled  to 
its  possession  until  the  homestead  estate  tenninates, 
and  this,  we  think,  is  all  that  is  involved  in  the 
case.  Whether  tlie  homestead  will  cease  upon  the 
death  of  the  husband  or  whether  it  will  continue 
until  the  death  of  the  wife,  if  she  survives  him,  is 
a  question  not  now  properly  arising  for  adjudication. 
The  costs  of  the  cause  in  this  Court  and  in  the 
Court  below  will  be  paid  by  complainants.  It  is 
said  the  Court  should  declare  the  deed  of  Vaughn 
and  wife  a  cloud  upon  the  remainder  interest  in 
any  event,  but  this  question  we  do  not  think  is 
raised  in  this  case,  either  by  the  pleadings  or 
by  proof,  the  evidence  not  showing  that  the  de- 
fendant, Trent,  is  claiming  any  more  than  the 
homestead    of    Vaughn. 
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^"^  ^^^1  Land  Co.   v.   Jellico. 

(Knoxville.     October    4,    1899.) 

1.  Municipal  Corporations.    Contract  of ,  imxilid. 

A  municipal  corporation  is  not  bound  by  a  contract  entered  into 
bj  its  Board  of  Mayor  and  Aldermen  at  a  special  meeting^,  of 
which  some  of  the  members  were  not  leg^ally  notified  and  at 
which  they  were  not  present.     (Post,  pp.  321,  322,) 

Cases  cited:  36  Minn.,  176;  52  Mich.,  528;  75  Iowa,  271;  16  Kan., 
302;  22  N.  Y.,  128;  4  Cal.,  77;  7  Conn.,  214. 

3.  Same.    Liable  on  implied  promise^  when, 

A  municipal  corporation  may  be  held  upon  an  implied  promise 
for  the  benefits  actually  received  under  an  invalid  contract  for 
the  improvement  of  its  streets,  when  the  contract  was  fair  and 
reasonable  in  its  terms,  and  clearly  within  the  scope  of  the 
powers  of  the  City  Council,  who  were  fully  aware  of  its  exist- 
ence and  infirmity,  but  nevertheless  permitted  it  to  go  nnre- 
scinded  and  unchallenged,  and  allowed  the  other  party  to  it 
to  continue  work  under  it  for  several  months  and  to  comple- 
tion, under  the  belief  that  all  was  satisfactory  and  with  the 
unquestionable  result  of  large  and  permanent  advantage  to 
the  city.     (Post^  pp.  H22,  323.) 

Cases  cited:  Gaslight  Co.  v.  Memphis,  93  Tenn.,  612;  96  U.  S.,  341; 
9  Cal.,  453;  15  L.  R.  A.,  364;  6  L.  R.  A.,  318;  23  Am.  Rep.,  144; 
13  Oregon,  248. 

3.  Limitations.     Statutes  of,  begins  to  run,  w)ien. 

Where  a  contract  contemplates  continuous  acts  until  a  certain 
result  is  accomplished — e.  g.,  the  making  of  specified  improve- 
ments of  the  streets  of  a  city — an  action  for  the  value  of  the 
labor  done  or  of  the  benefits  conferred  does  not  accrue  until 
the  final  act  is  complete,  and  hence  the  statute  of  limitations 
does  not  begin  to  run  until  that  date.     (PosU  P-  323.) 
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E.  IT.  PowEES  and  Ingeksoi-l  &  Peyton  for 
Land  Oo. 

J.  E.  Johnston  and  tl.  EL  Trammell  for  Jellico. 

Caldwetx,  J.  The  London  &  New  York  Land 
Company  brought  this  bill  against  the  city  of 
Jellico  to  recover  a  certain  sum  of  money  for 
grading  one  of  defendant's  streets,  under  a  con- 
tract made  for  that  purpose.  The  Chancellor  dis- 
missed the  bill,  but  the  Court  of  Chancery  Ap- 
peals reversed  his  action,  and  pronounced  a  decree 
in    favor    of    the    complainant    for    $476.86. 

The  principal  defense  interposed  by  the  city  is 
rested  upon  the  fact  that  the  contract  under  which 
the  grading  was  done  was  made  at  a  special  meeting 
of  the  Board  of  Mayor  and  Aldermen,  called  with- 
out notice  to  some  of  the  Aldermen,  and  held  in 
their    absence. 

The  result  of  the  authorities  upon  the  subject 
is  that,  as  a  general  rule,  every  member  of  a 
mimicipal  council  is  entitled  to  reasonable  notice 
of  special  meetings,  and  that  no  important  action 
can  lawfully  be  taken  at  such  meeting  imless  such 
notice  has  first  been  given,  or  unless  the  members 
not  notified  actually  attend  and  participate  in  the 
business  of  the  meeting.  1  Dillon  Mun.  Corp., 
4th  Ed.,  Sees.  263,  286;  1  Beach  on  Pub.  Corp., 
Sec.  271;  16  Am.  &  Eng.  Ency.  Law,  1035; 
Lord  V.  Anoka,  36  Minn.,  176;  Beaver  Greeh  v. 
Hastings,    52    Mich.,    528;    Board    of    Supervisors    v. 
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Horton,  75  Iowa,  271;  Poalo,  etc.,  v.  Commissionr 
ers,  16  Kan.,  302;  People  v.  Batchelor,  22  K 
T.,  128;  Harding  v.  Yandewater,  40  CaL,  77; 
Stowe   V.    Wyse,   7    Conn.,    214. 

The  present  contract  was  confeBsedly  subject  to 
this  general  rule,  and  being  so,  it  was  undoubtedly 
invalid,  and,  nothing  else  appearing,  the  complain- 
ant would  inevitably  be  repelled  from  Court  There 
is  another  aspect  of  the  case,  however,  that  de- 
mands   the    consideration    of    the    Court 

The  contract  was  fair  and  reasonable  in  its 
terms,  and  was  within  the  scope  of  the  powers 
conferred  upon  the  council  for  the  improvement  of 
streets;  it  soon  became  known  to  the  members  of 
the  council,  who  permitted  it  to  go  unrescinded 
and  unchallenged,  and  allowed  the  complainant  to 
continue  the  work  through  several  months  to  com- 
pletion,  in  the  belief  that  all  was  satisfactory,  and 
with  the  unquestionable  result  of  large  and  perma- 
nent   advantage    to    the    municipality. 

Having  thus  received  benefits  for  which  the  council 
might  well  have  contracted  in  a  proper  meeting, 
the  city  will  not  now  be  heard  to  deny  liability 
therefor. 

In  such  a  case  liability  arises  by  implication 
of  law,  and  payment  must  be  made  according  to 
the  benefits  received.  The  law,  which  always  in- 
tends justice,  implies  a  promise.  HitchcoJe  v.  (7a^ 
veston,  96  U.  S.,  341 ;  1  Dillon  Mun.  Corp., 
Sec.    460:    Gas    Company    v.    San    Francisco,    9    CaL, 
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458;  Columbus  Water  Company  v.  Columbus,  16 
L.  R.  A.,  854;  Moore  v.  N.  T.,  78  N.  T.;  Sehipper 
V.  Aurora,  6  L.  R.  A.,  318 ;  McDonald  v.  N.  Y., 
23  Am,  Rep.y  144;  Gaslight  Co.  v.  Memphis, 
93  Tenn.,  612;  DoweK  v.  Portland,  13  Oregon, 
248. 

Since  the  price  named  in  the  invalid  contract 
is  shown  to  be  entirely  fair  and  reasonable,  not 
only  in  view  of  the  labor  done,  but  also  in  ref- 
erence to  the  benefits  conferred,  it  will  be  taken 
as    the    true    measure    of    recovery. 

The  plea  of  the  statute  of  limitations  must 
fail,  because  the  work,  although  commenced  more 
than  six  years  before  the  filing  of  the  bill,  was 
not  completed  imtil  a  time  within  that  period. 
Complainant^s  right  of  action  accrued  upon  the 
completion  of  the  work,  and  the  statute  began  to 
run    at    that    time,    not    sooner. 

The  other  defenses  will  be  mentioned  in  oral 
opinion.  None  of  them  are  sufiicient  to  defeat 
complainant's    action. 

The  decree  of  the  Court  of  Chancery  Appeals 
is    affirmed. 

4^' 
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BiBLs   V.   Mabshalx.. 

(Knoxville.      October    14,     1899.) 

1.  Husband  and  Wifk.    Resulting  trust. 

When  a  husband  obtains  his  wife's  funds  under  an  ag^reement  to 
reinvest  them  in  land  for  her  benefit,  and,  with  intent  and 
purpose  to  perform  this  agreement,  purchases  land,  paying 
the  purchase  price  in  part  with  her  funds  and  in  part  with  his 
own,  but  taking  the  entire  title  to  himself,  he  holds  the  lands 
in  trust  for  her  benefit  to  the  extent  and  in  the  proportion 
that  her  funds  contributed  to  pay  the  purchase  price.  {Post, 
pp.  325-S28.) 

Cases  cited:  Pritchard  v,  Wallace,  4  Sneed,  405;  Click  v.  Click,  1 
Heis.,  (K>7;  Pillow  v.  Thomas,  1  Bax.,  130;  McClnre  v,  Doak,  6 
Bax.,  364. 

%,  Samb.    Same, 

The  wife's  right  to  a  resulting  trust,  otherwise  attaching,  is  not 
affected  by  the  husband's  failure  to  obtain  a  valid  deed  or 
title  to  the  land  at  the  date  of  the  transaction.  Her  right  at- 
taches upon  his  obtaining  title  subsequently.     (Post,  p.  328.) 

3.  Same.    Same, 

The  wife  does  not  acquire  a  lien  upon  the  land  for  repayment  of 
her  funds,  but  takes  an  interest  with  her  husband  in  the  land, 
in  proportion  to  the  amount  of  the  purchase  price  paid  by  her, 
where  the  land  was  purchased  by  the  husband  and  deed  taken 
in  his  name,  under  an  express  agreement  with  the  wife  that 
they  should  share  it  in  the  proportion  that  each  paid  on  the 
purchase  price.     [Post,  p.  329.) 

Cases  cited:  Turner  v.  Pettigrew,  6  Hum.,  438;  Ganaway  v. 
Tarpley,  1  Cold.,  580;  Sandford  v.  Weeden,  2  Heis.,  75;  Ezell  v. 
Wright,  3  Lea,  514;  Gordon  v.  English,  3  Lea,  639. 

4.  Sams.     Same. 

If  the  wife  has  a  trust  in  lands  held  in  her  husband's  name,  that 
is  enforceable  against  him,  it  will  be  enforced  against  his 
heirs,  devisees,  and  personal  representatives.  {Post,  pp.  329, 
330.) 
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5.  Wills.    JBTIecMofk 

The  statement  in  a  will  that  one  of  the  derisees  has  a  specified 
interest  in  a  tract  of  land  standing  in  the  testator's  name,  and 
therein  devised,  does  not  pnt  the  devisee  to  an  election  be- 
tween his  interest  in  this  land  and  the  benefits  conferred  upon 
him  by  the  will.  The  mention  of  the  devisee^s  interest  is  made 
obviously  for  the  purpose  of  recognising  and  excepting  it  out 
of  the  operation  of  the  will.    {Post,  p.  390,) 

Case  cited:  Col  vert  v.  Wood.  93  Tenn.,  454. 
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Appeal  from  Chancery  Court  of  Cocke  County. 
John    P.    Smith,    Ch. 

W.  H.  Jones,  Washbubn,  Pioki^e  &  Tubnbb 
for  Bible. 

H.  N.  Cate  for  Marshall. 

Calbwelx,  J.  T.  E.  and  Mary  Marshall  were 
married  in  June,  1888.  At  that  time  she  owned 
a  tract  of  land,  inherited  from  her  father,  and  a 
fund  of  $100  in  the  hands  of  her  guardian.  They 
soon  agreed  to  sell  her  land,  and  invest  her  en- 
tire estate  in  another  tract,  and  did  so.  They 
sold  her  land  for  $1,000,  and  gave  $2,000  for 
the  other  tract.  Her  land  and  guardian  fund, 
$1,100  in  all,  were  received  by  the  husband, 
and  by  him  paid  on  the  land  purchased.  He 
paid    the    other    $900.    from    his    own    means.       All 
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of  this  was  done  with  the  intention  and  under- 
standing that  husband  and  wife  should  own  the 
land  acquired  in  that  proportion  in  which  they 
had  paid  for  it,  he  nine-twentieths,  and  she  eleven- 
twentieths. 

The  land  was  purchased  from  Thomas  Bible, 
who,  at  first,  simply  assigned  the  deed  received 
from  his  vendor,  to  T.  R.  Marshall,  on  the  sup- 
position that  more  was  not  necessary.  Some  years 
thereafter,  in  1894,  T.  R.  Marshall  made  his  will. 
The  first  clause  directed  the  payment  of  his  debts, 
and  the  second  clause  was  as  follows:  "I  devise 
and  bequeath  to  my  wife,  Mary,  the  remainder  of 
my  property  as  long  as  she  remains  my  widow, 
and  my  wife,  Mary,  having  $1,100  invested  in 
the  real  estate  in  the  Thomas  Bible  farm,  that 
is    hers." 

The  draughtsman,  while  writing  the  will,  told 
Marshall  that  he  had  no  title  to  the  land,  having 
i-eceived  only  an  assignment  of  the  deed  to  his 
viendor.  Thereupon,  at  the  request  of  Marshall, 
the  ■  writer  of  the  will  procured  a  formal  deed 
from  Marshall's  vendor.  This  deed  was  in  ordi- 
nary form,  and  passed  the  legal  title  to  T.  R. 
Marshall    alone. 

Marshall  was  then  in  his  last  sickness,  and 
soon  died.  He  left  his  wife,  Mary,  their  three 
children,  and  his  child  by  a  former  marriage,  sur- 
viving.   His    will   was   probated,    and,    after   the   pay- 
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ment  of  his  debts,  nothing  of  his  estate  remained 
except    the    land    mentioned. 

More  than  tvv^o  vears  after  Marshall's  death  his 
widow  married  C.  A.  Bible.  Some  time  after  her 
second  marriage,  she  and  her  present  husband 
brought  this  bill  against  her  former  husband's  ex- 
ecutor and  children  to  set  up  a  trust  in  the 
land  to  the  extent  of  the  $1,100  of  her  money 
used  in  its  purchase,  and  to  have  the  land  sold 
and  its  proceeds  applied  in  satisfaction  of  the 
trust.  The  Chancellor  dismissed  the  bill.  The  Court 
of  Chancery  Appeals  pronounced  a  decree,  setting 
up  the  trust  and  adjudging  complainant,  Mary, 
the  equitable  owner  of  eleven-twentieths  of  the  land, 
but  refused  an  order  to  sell  the  whole  land  to 
repay  her  the  $1,100.  The  decree  of  the  Court 
of    Chancery    Appeals    is    clearly    right. 

First. — The  facts  heretofore  recited  show  that 
Marshall  reduced  no  part  of  the  estate  of  liis 
wife,  Mary,  to  possession  in  the  technical  sense — 
that  is,  in  such  sense  as  to  render  it  his  own 
property — ^but  that  he  received  the  whole  of  it  as 
her  trustee,  with  the  agreement  that  it  should  be 
reinvested  in  the  present  land,  and  that  he  did 
so  invest  it,  with  the  intention  and  understanding 
on  the  part  of  both  that  she  should  and  did 
thereby  become  the  owner  of  eleven-twentieths  of 
the  land  as  tenant  in  common  with  him,  he  fur- 
nishing the  other  nine-twentieths  of  the  purchase 
monev.      The    moment     Marshall    took    the     title    to 
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himself  the  law  raised  a  trust,  as  the  equitable 
result  of  the  surrounding  facts,  in  favor  of  his 
wife,  and  made  him  her  trustee  to  the  extent 
that  her  funds  were  invested  in  the  land.  Pritchr 
ard  V.  Wallace,  4  Sneed,  405;  Click  v.  Click,  1  Heis., 
607;  Pillow  v.  Thomas,  1  Bax.,  120;  McClure  v. 
Doak,  6  Bax.,  364;  2  Story's  Eq.  Jur.,  Sec.  1210; 
1  Pom.  Eq.  Jur.,  Sec.  155;  2  Pom.  Eq.  Jur., 
Sees.    1031,    1037 ;    1    Perry    on    Trusts, '  Sec.    133. 

Second. — This  is  rendered  none  the  less  so  bv 
the  fact  that  Marshall  did  not  actually  acquire 
the  title,  as  he  supposed  he  did,  at  the  time  he 
made  the  purchase.  The  assignment  by  Bible  of 
the  deed  of  his  vendor,  was  ineffectual  to  pass 
any  title  to  Marshall,  but  that  is  immaterial,  since 
the  mistake  was  subsequently  corrected  by  the  exe- 
cution of  a  formal  deed.  This  deed  was  but  a 
perfection  of  the  purchase,  a  kind  of  nunc  pro 
tunc  performance  of  Bible's  part  of  the  contract 
The  payment  of  the  wife's  money  upon  the  land 
was  contemporaneous  with  and  actually  a  part  of 
the  contract  for  the  land,  and  her  equitable  right 
as  beneficiary  was  in  existence  and  in  full  force 
and  virtue  at  the  very  moment  the  title  was  de- 
volved upon  her  husband.  It  is  to  all  intents  and 
purposes  a  case  of  present,  and  not  of  past  or 
subsequent  consideration.  The  transaction  was  a 
single  one,  though  divided  into  several  parts,  and 
when  completed  by  a  conveyance  of  the  title, 
the    trust    arose    at    once. 
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Third. — The  relief  to  complainant,  Mary,  is  rightly 
limited  to  an  adjudication  of  her  equitable  owner- 
ship of  that  proportionate  part  of  the  land  rep- 
resented by  her  money  used  in  its  purchase.  She 
is  not  entitled  to  a  decree  for  her  money  as  suoh, 
nor  to  have  the  whole  land  charged  with  its  re- 
payment The  intention  and  understanding  were 
that  she  and  her  husband  should  own  the  land 
as  tenants  in  common,  she  eleven-twentieths  and 
he  nine-twentieths;  and  by  that  rule  her  interest 
must  now  be  measured.  The  trust  resulting  in 
her  favor  is  with  respect  to  an  undivided  share 
of  the  land  proportioned  to  her  share  of  the  price 
paid  for  it.  2  Pom.  Eq.  Jur.,  Sec.  1038.  To 
allow  her  more  would  be  palpably  unjust  to  her 
husband's  estate.  The  rule  that  the  owner  of  a 
fund,  invested  by  another  person  in  the  latter's 
name,  may  elect  to  take  the  property  purchased, 
or  to  have  it  charged  with  a  lien  for  repayment 
of  the  money  (2  Story's  Eq.  Jur.,  Sec.  1211; 
Perry  on  Trusts,  Sec.  128;  Turner  v.  Pettigrew, 
6  Hum.,  438;  Oanaway  v.  Tarpley,  1  Cold.,  580; 
Sanford  v.  Weeden,  2  Heis.,  75;  Ezell  v.  Wright,  8 
Lea,  614;  Gordon  v.  English,  Id.,  639),  is  most  gen- 
erally applied  in  cases  of  constructive  trusts,  where 
the  investment  is  found  to  be  wrongful,  if  not 
actually  fraudulent.  It  has  no  application  under 
the    facts    developed    in    this    record. 

Fourth. — The  death  of  Marshall,  the  husband, 
does   not    impair   his  widow's  rights,   or   preclude   the 
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present  action.  The  trust  resulting  in  her  favor 
was  and  is  a  valid,  equitable  estate  in  the  land, 
and  may  be  enforced  against  his  heirs,  devisees, 
aiid  personal  representative,  since  his  death,  the 
same  as  it  might  have  been  enforced  against  him 
in    his    lifetime.     2    Pom.    Eq.    Jur.,    Sec.    1043. 

Fifth, — The  acceptance  by  the  complainant,  Mary,  . 
of  the  provision  made  for  her  in  the  will  of  her 
deceased  husband  does  not  estop  her  from  making 
the  present  claim,  because  he  did  not  attempt  to 
devise  her  interest  in  the  land.  The  doctrine  of 
estoppel  by  election,  as  applied  to  dispositions  by 
will,  rarely  finds  place  for  enforcement,  unless 
the  testator  has  undertaken  to  dispose  of  some 
property  belonging  to  the  legatee  or  devisee  against 
whom  the  doctrine  is  invdced.  The  rule  requiring 
election  is  generally  based  upon  the  fact  that  the 
testator  intended  to  dispose  of  property  not  his 
o^vn  and  give  its  owner  something  else.  2  Jarman 
on  Wills  (R  &  T.),  pp.  1,  2,  3;  1  Pom.  Eq. 
Jur.,  Sec.  472;  2  Story's  Eq.  Jur.,  Sees.  1076, 
1077;  Pritchard  on  Wills  and  Adm'n,  Sec.  478; 
11  Am.  and  Eng.  Ency.  Law  (2  Ed.),  pp.  65, 
66,    67;    Calvert    v.    Wood,    93    Tenn.,    464. 

Let    the    decree    of    the    Court    of    Chancery    Ap- 
peals   be    aiRrmed. 
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Bbadshaw  V,   Jones. 
(Enoxville.     October  18,  1899.) 

1.  Seduction.     What  is. 

In  seduction  it  is  enough  to  sustain  plain  tiff  *s  case  that  her  wiU- 
ingfness  or  consent  to  the  illicit  act  was  not  the  result  of  her 
own  sexual  desire  or  curiosity,  aroused  by  mere  opportunity, 
but  was  induced  by  acts  and  conduct,  of  whatever  nature,  of 
the  defendant,  without  which  there  would  have  been  no  will' 
ingness  or  consent  on  her  part.  The  effectiveness  of  the  de- 
fendant's acts  and  conduct  to  induce  the  plaintiff's  consent 
rather  than  their  nature,  is  the  material  inquiry.  The  charac- 
ter and  situation  of  the  parties,  their  intelligence,  education, 
etc.,  are  material  matters  for  consideration  in  determining  the 
nature  of  the  female's  consent.    {Posty  pp.  332-^337,) 

Cases  cited:  Beedu  Williams,  5  Sneed,  580;  Franklin  v.  McCorkle, 
16  Lea,  628;  Graham  v,  McReynolds,  90  Tenn.,  678;  Ferguson 
V.  Moore,  98  Tenn. ,  343. 

2.  Sams.     Verdict  sv/pportecL 

The  facts  set  out  in  the  Court's  opinion,  support  a  Judgment  of 
$3,850  for  the  plaintiff.     {Post,  pp,  332,335,336,) 

3.  EviDBNCE.    dynjtrmatory  stoOements. 

In  an  action  for  seduction  it  is  competent  to  support  the  plain- 
tiff's evidence  on  the  trial  by  her  confirmatory  statement, 
made  next  morning  after  her  seduction,  giving  her  version  of  the 
affair,  especially  when  it  was  vigorously  assailed  and  stoutly 
disputed  and  denied  by  defendant.     (Past,  p.  338,) 
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Shields  &  Mountcastle  and  S.  G.  Heiskell 
for    Bradshaw. 

Templeton  &  Caklock  and  I.  L.  Moors  for 
Jones. 

Wilkes^  J.  The  plaintiff,  Jones,  who  is  a  minor, 
by  her  father  as  next  friend,  sued  the  defendant, 
Bradshaw,  for  $10,000  damages  for  seduction.  There 
was  a  trial  before  the  Court  and  a  jury  and  a  verdict 
for  $5,000.  A  remitter  of  $2,760  was  entered,  and 
judgment  was  rendered  for  $2,250  and  costs,  and 
defendant  has  atipealed  and  assigned  errors.  It  is 
said    there    is    no    evidence    to    support    the    verdict 

The  main  contention  is  that  upon  the  testi- 
mony of  the  plaintiff  herself  it  is  not  a  case 
of  seduction,  but  simply  a  case  of  illicit  inter^ 
course,  indulged  in  vohmtarily  by  both  parties,  and 
without  such  promises,  inducements,  solicitations,  or 
importunity  as  would  make  it  seduction.  It  is 
difficult  to  draw  the  line  between  seduction  and 
mere  illicit  intercourse  which  is  not  actionable. 
Our  cases  go  as  far  as  any  to  sustain  the  action* 
In  Reed  v.  Williams,  5  Sneed,  580,  it  was  said  that 
it  was  not  necessary  for  the  plaintiff  to  show  that 
the  defendant  had  used  flattery  or  made  false 
promises  to  accomplish  his  purposes,  but  it  would 
be  sufficient  if  the  seduction  resulted  from  the 
solicitation  and  importunity  of  the  defendant  to 
indulge  in  criminal  intercourse,  in  consequence  of 
which    she    consented.     The    Court    said    it    is  enough 
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that  by  any  means  or  acts  he  tempted  or  per- 
suaded his  victim  to  the  surrender  of  her  chastity. 
This  case  is  approved  in  Franklin  v.  McOorkle, 
16  Lea,  628,  and  the  Court  said:  ^^The  cause 
of  action  is  complete  under  our  law  without  any 
promise  of  marriage,  or  anything  more  than  so- 
licitation and  importunity,  to  which  the  female 
yielded."  It  is  further  said  in  that  case  that 
the  surrender  of  chastity  is  the  cause  of  action, 
the  means  by  which  this  is  induced  is  inmia- 
terial,    except    in    aggravation    of    damages. 

Both  of  these  cases  are  referred  to  in  Oraham 
V.  McReynolds,  6  Pickle,  678,  and  approved,  and 
the  learned  special  Judge  in  that  case  says  that 
persuasion  alone  is  sufficient,  if  yielded  to;  and 
the  force  of  the  holding  is  emphasized  by  the 
dissent  of  Lea,  Judge,  that  persuasion  alone  should 
not  be  held  sufficient.  Id.,  6  Pickle,  704.  In  the 
later  case  of  Ferguson  v.  Moore,  14  Pickle,  842, 
et  seq.,  the  trial  Judge  charged  the  jury  that  in 
order  to  constitute  seduction  it  was  not  indispensa- 
ble that  the  man  use  seductive  arts  or  promises, 
but  any  act  or  promise  or  deception  of  the  man, 
by  which  he  overcomes  the  scruples  of  the  woman 
and  induces  her  to  have  imlawful  sexual  inter- 
course with  him,  would  constitute  the  offense.  But 
if  the  woman,  without  being  deceived  and  without 
any  false  promises,  deception,  or  artifice,  volun- 
tarily submits  to  the  connection,  the  law  affords 
her    no    remedy,    and    she    cannot    recover.     The    ex- 
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ception  was  made  by  the  defendant,  and  it  was 
insisted  the  law  was  too  strongly  stated  against  him, 
but  it  was  said  to  be  not  erroneous,  but  a  plain, 
simple  statement  of  the  law  that  any  jury  could 
understand  and  not  misconstrue.  It  was  a  case 
where  it  was  claimed  there  were  promises  of  mar* 
riage    made    to    accomplish    the    act. 

We  cannot  hold  that  consent  or  willingness 
upon  the  part  of  the  female  to  the  act  of  inter* 
course  will  prevent  its  being  a  case  of  seduc- 
tion; on  the  contrary,  the  willingness  of  the  fe- 
male is  one  of  the  essential  elements  of  seduction, 
and  is  the  feature  which,  more  than  all  others, 
distinguishes  seduction  from  rape.  The  crucial  ques- 
tion in  the  case  is:  Does  the  willingness  arise 
out  of  the  sexual  desire  or  curiosity  of  the  fe- 
male, 90  that  she  only  needs  opportunity  for  the 
commission  of  the  act,  or  is  that  willingness  in- 
duced by  some  act,  representation,  or  statement  of 
the  man,  in  the  absence  of  which  there  would  be 
no  willingness  upon  the  part  of  the  woman?  In 
the  latter  case  there  is  seduction;  in  the  former 
there  is  not.  The  Courts  have  never  defined  what 
acts  would  be  sufficient,  nor  how  pressing  should 
be  the  importunities,  nor  how  often  repeated  the 
solicitations  to  make  the  case  one  of  seduction. 
It  would  be  impossible  to  formulate  any  state  of 
facts  that  would  be  required.  It  will  be  seen, 
however,  from  our  decisions  that  any  act,  solicita- 
tion,   or    statement    which    overcomes    the    unwilling- 
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ne88    of    the    woman    and    causes    her    to    yield    her 
virtue    is    sufficient. 

It  appears  that  the  girl  in  this  case  was  nine- 
teen years  of  age.  She  was  employed  in  the  de- 
fendant's family  as  a  domestic  Defendant's  wife 
left  home  for  a  visit  to  Knoxyille,  leaving  her 
husband  and  the  girl  alone  in  the  residence,  which 
was  a  farmhouse  in  the  country.  He  appears  to 
have  been  a  man  of  standing  and  influence  in 
the  community  where  he  lived.  Her  statement  of 
the  transaction  is  that  she  and  the  defendant  were 
sitting  by  the  fire.  He  was,  as  she  states, 
threading  up  his  shoes  to  come  to  Eoiozville  the 
next  mornings  and  when  through  with  that  moved 
over  on  the  other  side  of  the  lamp  to  read. 
After  a  little  while  he  threw  the  book  down, 
moved  over  by  the  plaintiff's  side,  commenced 
picking  at  her,  and  asked  her  if  she  would  not 
like  to  be  married  and  have  an  old  man  to  sleep 
with  on  cold  nights.  She  replied  that  she  did 
not  care  anything  about  it.  He  asked  her  if  she 
would  not  sleep  with  him,  and  she  told  him 
no,  that  she  did  not  want  to.  He  then  asked 
her  to  sleep  with  him,  just  to  please  him,  and  she  re- 
plied she  would  not.  He  thereupon  pulled  her  upon 
his  lap  and  kept  her  there  for  a  while,  put  his  hand 
under  her  dress,  and  asked  her  again  if  she  was  going 
to  sleep  with  him,  and  she  replied,  "no,"  and 
he  said  "she  would."  He  put  her  down  and  got 
ready     for     bed.      He     previously     had     off     all     his 
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outer  clothing  but  his  pants.  She  picked  up  the 
lamp  and  started  out  of  the  room.  He  caught 
her.  She  said  "she  was  going,"  and  he  replied 
"she  was  not,"  blew  out  the  light,  took  her  up 
and  put  her  on  the  bed  in  her  clothing,  and 
got  into  it,  and  the  act  was  at  once  consum- 
mated, and  was  repeated  that  night;  that  he  said 
nothing  after  getting  in  bed,  but  at  some  time 
in  the  interview,  told  her  that  he  could  not  b^et 
a  baby.  He  had  never  said  anything  to  her  pre- 
vious to  this  occasion,  and  whether  anything  fur- 
ther was  done  after  that  night  is  left  in  some 
doubt  under  the  record.  It  is  stated  the  girl  re- 
mained at  the  house  for  two  nights,  but  not 
definitelv    that    further    intercourse   was    had. 

We  must  look  to  all  the  circumstances  to  reach 
the  true  merits  of  the.  controverted  question.  Under 
the  finding  of  the  jury  we  must  conclude  that  at 
this  time  she  was  virtuous,  otherwise  in  no  event 
could  they  have  given  a  verdict.  The  trial  Judge 
so  expressly  and  correctly  charged.  Now  the  de- 
fendant was  a  man  about  forty-four  years  of  age. 
He  had  been  married  some  four  or  five  years, 
and  his  wife  had  borne  him  no  children.  The 
girl  was  in  his  employ,  a  hireling.  She  was  alone 
with  him  in  a  farmhouse.  She  is,  as  appears  by 
the  record,  an  uneducated  country  girl.  She  shows  by 
her  refusals  when  asked  that  she  was  not  originally 
willing  to  consent;  but  when  she  was  caught  and  the 
defendant     manifested     his     purpose     to     have     inter- 
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course  with  her,  she  made  no  physical  resistance 
and  uttered  no  outcry.  Tt  may  be,  and  probably 
did  present  itself  to  her  that  resistance  and  out- 
cry would  be  useless.  While  a  girl  of  more  re- 
finement and  more  education  and  a  keener  sense 
of  the  dignity  of  her  womanhood  would  have  re- 
sisted and  would  have  screamed  and  would  not 
have  submitted,  except  to  overpowering  force,  she 
may  have  thought  that  such  a  course  would  be 
useless  and  perhaps  endanger  her  life,  while  a 
quiet  submission  would  result  in  no  great  injury. 
In  this  respect  he  *  may  have  deceived  her  by 
saying  he  could  not  beget  a  baby,  and  she  may 
have  entertained  such  a  belief  from  this  assur- 
ance of  his  and  from  the  fact  that  he  had  no 
children,  although  he  had  been  married  for  sev- 
eral vears,  and  hence  her  fears  were  lulled  and 
quieted. 

We  are  of  opinion,  therefore,  .that  under  all  these 
circumstances  the  defendant  accomplished  his  pur- 
pose by  his  importunities,  deception,  actions,  aiid 
assurances,  and  while  they  were  not  such  as  would 
usually  prevail,  they  were  sufficient  in  this  in- 
stance. His  assurance  to  her  of  his  impotency 
was  designed  by  him  to  lull  her  fears  and  ap- 
prehensions and  induce  her  to  submit.  This,  with 
his  other  acts  was  sufficient  under  our  cases  to 
make  out  seduction.  We  do  not  pass  upon  the 
sufficiency  of  the  evidence.  It  is  conceded  there 
is    enough    to    sustain    the    verdict    under    the    rule. 

19  P— 22 
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Some  exceptions  are  made  to  the  teBtimonv.  Thej 
are  general  and  we  think  not  well  made.  Her 
Btatements  made  on  the  next  morning  after  the 
transaction  are  competent  to  sustain  her  version 
of  the  affair,  especially  when  it  was  vigoronslj 
assailed  and  stoutly  disputed  and  denied  by  him. 
Indeed  we  cannot  see  that  they  added  to  the 
strength  of  her  case,  but  to  the  contrary,  and 
the    error,    if   one,    was    immaterial,    not   hurtfuL 

The    verdict    as    rendered    below    is    not    excessive, 
and    it    is    afBrmed    with    costs. 
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Bettib  V.  Stats. 

{Knoxville.     October  18,  1899.)  , 

1.  Bill  of  Bxcbptiorb.    FUed  too  UUen  when. 

It  wma  settled  law,  prior  to  the  Act  of  1899,  that  a  bill  of  excep- 
tions filed  after  the  close  of  the  term  at  which  the  case  was 
tried,  came  too  late,  and,  therefore,. could  not  be  considered 
as  part  of  the  record.    {Post,  p.  340.) 

Cases  cited:  Clark  u  Larj,  3  Sneed,  77;  McGavock  v.  Puryear,  6 
Cold.,  34;  Jones  v.  Burch,  3  Lea,  747;  Sims  v  State,  4  Liea,  359; 
Patterson  v.  Patterson,  89  Tenn.,  151;  Ballard  v.  Railroad,  94 
Tenn.,  205. 

2.  Samb.    Same, 

Under  Acts  1899,  Ch.  275,  authorizing  the  Court  to  allow  parties 
time  to  prepare  and  file  bills  of  exceptions,  not  to  exceed  thirty 
days  after  the  close  of  the  trial  term,  if  the  bill  of  exceptions 
appears  to  have  been  filed  after  the  expiration  of  the  time  al- 
lowed by  the  Court  for  that  purpose,  it  will  not  be  treated  or 
considered  as  part  of  the  record.     (Pogt,  pp.  341,  342.) 

Act  construed:  Acts  1899,  Ch.  275. 


FBOM      JEFFBBSON. 


Appeal    in    error    from    Circuit    Court    of    Jefferson 
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J.    J.    CoiLE  and  Pabk  &  Park  for  Bettis. 

Attobney-general     Pickle     and    Eugene     Holt- 
6INOEB  for  State. 


340  ENOXVILLE : 


Bettis  V.  State. 


Cajldweli.,  J.  Clvde  Bettis  was  indicted  and 
tried  in  the  Circuit  Court  of  Jefferson  County  for 
the  murder  of  Leander  Cox.  He  was  convicted 
of  murder  in  the  second  degree^  and  sentenced  to 
the    penitentiary    for    ten    years. 

Motion  for  new  trial  having  been  made  and 
overruled,  he  appealed  in  error  to  this  Court,  and 
here  insists  that  the  trial  Judge  committed  error 
in  certain  rulings  upon  the  admissibility  of  evi- 
dence,  and  in  his  charge  to  the  jury,  and  that  the 
verdict  was  not  warranted  by  the  evidence  intro- 
duced. 

The  State  contends  that  none  of  the  objections 
urged  can  be  considered  by  this  Court,  ^for  the  want 
of  a  bijl.  of  exceptions,  and  that  what  purports  to  be 
a  bill  of  exceptions  cannot  be  so  regarded  because 
not    filed    within    the    time    required    by    law. 

The  term  of  the  Court  at  which  the  trial  and 
conviction  were  had  closed  on  the  26th  day  of 
August,  1899,  and  the  alleged  bill  of  exceptions 
was    filed    September    8th,    1899. 

It  has  long  been  settled  that  a  bill  of  excep- 
tions filed  after  the  close  of  the  term  at  which 
the  case  was  tried,  as  in  this  instance,  comes  too 
late,  and,  therefore,  cannot  be  considered  a  part 
of  the  record.  Clark  v.  Lary,  3  Sneed,  77;  Mc- 
Oavoclc  V.  Piiryear,  6  Cold.,  34;  Jones  v.  Burch, 
3  Lea,  747;  Sims  v.  State,  4  Lea,  359;  Patter- 
son V.  Patterson,  89  Tenn.,  151;  Ballard  v.  Rail- 
road,   94    Tenn.,    206. 
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But.  it  is  saili  is  behalf  of  Bettis  that  this 
rule  was  changed  by  Chapter  276  of  the  Acts 
of  1899,  and  that  the  present  bill  of  exceptions 
was  made  out  and  filed  under  and  in  accordance 
with  that    change. 

The    language    of    the    statute    is    as    follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Tennessee,  That  in  all 
cases  of  appeal,  or  appeal  *  in  nature  of  writ  of 
error  from  the  Circuit  and  Chancery  Courts  to 
the  Supreme  Court,  the  Judge  or  Chancellor  may, 
in  his  discretion,  allow  the  parties  time  in  which 
to  prepare  and  file  the  bill  of  exceptions,  not  to 
exceed  thirty  days  after  the  adjournment  of  the 
Court. 

"See.  2.  Be  it  further  enacted,  That  bills  of 
exception  signed  by  the  Court,  and  filed  under 
Section  1  of  this  Act,  after  the  adjournment  of 
the  Court  for  the  term,  shall  be  made  and  be- 
come a  part  of  the  record  in  the  cause  in  which 
it  may  be  filed  as  fully  and  to  all  intents  and 
purposes  as  if  signed  by  the  Court  and  filed  be- 
fore the  adjournment  of  the  Court."  Acts  1899, 
Ch.-    275,    Sees.    1    and    2,    p.    657. 

On  the  28d  day  of  August,  1899,  and  at  the 
conclusion  of  the  minute  entry  of  the  judgment 
and  appeal,  an  order  was  made  in  these  words: 
"On  application  of  the  defendant,  he  is  allowed 
twelve    days    from    this    date    in    which    to    file    his 
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bill  of  exceptions  in  the  case,  *  which,  when  so 
filed,    shall    be    certified    as    a    part    of    the    record." 

By  this  order  the  Court  allowed  the  defendant 
until  the  4th  of  September  foUowing  to  prepare 
and  file  his  bill  of  exceptions,  but  he  did  not  file 
it,  as  already  seen,  until  the  8th  of  September, 
four  days  after  the  expiration  of  the  extension 
given.  So  that,  if  the  statute  was  intended  to 
include  criminal  cases,  which  is  not  decided,  there 
was  a  failure  to  comply  -wiih  the  terms  of  the 
order,  and,  as  a  consequence,  this  Court  is  pre- 
cluded from  treating  the  belated  bill  of  exceptions 
as    a    part    of    the    record.  ^ 

We  are  the  better  satisfied  with  this  conclusion, 
because,  before  reaching  it,  we  carefully  investi- 
gated  the  so-called  bill  of  exceptions,  and  became 
fully  convinced  that  Bettis  participated  in  the  mur- 
der  charged,    and   was    rightfidly    convicted. 

Let    the   judgment   be    affirmed. 
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BiBD  V.   Stats. 
(Knoxville.     October  18,  1899.) 

1.  Ihdictmsnt.    Indorsements, 

It  is  a  fatal  defect  if  the  indictment,  as  copied  into  the  transcript, 
fails  to  show  the  indorsement  "a  trae  bill,"  sig'ned  by  the  fore- 
man of  the  grand  jnry.     (Post^  p,  344.) 

Code  construed:  i  7055  (S.):  {  5921  (M.  &  V.);  {  5003  (T.  A  S.) 

Oases  cited:  Gnnkle  v.  State,  6  Baz.,  626;  State  v,  Herron,  86 
Tenn.,  448;  Canupp  u  State,  97  Tenn.,  636. 

t.  Same.    Same. 

In  copying  indictment  upon  the  minutes  and  into  the  transcript 
on  appeal,  the  Clerk  should  copy  all  indorsements  found 
thereon.     {Post,  pp.  344,  345.) 

Ck)de  construed:  §  5892  (8.);  J  4854  (M.  &  V.);  {  4077  (T.  A  8.)- 

Gases  cited:  Brown  v.  State,  7  Hum.,  155;  State  v.  Herrln,  86 
Tenn.,  448. 

3.  SuFBBMS  CouBT.     Remanding  far  supply  of  papers. 

If  it  appears  on  suggestion  of  diminution  that  the  omitted  paper 
has  been  lost  or  mislaid,  or  is  purposely  concealed  by  an  inter- 
ested party,  this  Court  will  remand  the  cause  for  its  supply 
and  certification.    (Post,  pp.  345,  346.) 


FHOM     CLAIBORNE. 


9 

Appeal   in  error  from   the   Circuit   Court   of   Clai- 
borne Countv.   W.  R.  Hicks.  J, 
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Owens    &    Divine    for    Bird. 
Attorney-general  Pickle  for  State. 

Caldwell.  J.  Cam  Bird  and  William  Brown 
are  imder  conviction  of  murder  in  the  second  de- 
gree for  killing  Henry  Gilbert.  The  indictment, 
u8  copied  in  the  transcript,  is  fatally  defective  in 
that  it  is  wanting  in  the  indispensable  indorse- 
ment, ^^A  true  bill,"  followed  by  the  signature  of 
the  foreman  of  the  grand  jury.  Code,  Sec.  6098; 
M.  &  v.,  Sec.  5921 ;  Shannon,  Sec  7055 ;  Qunkle 
V.  The  State,  6  Bax.,  626 ;  The  State  v.  Herron, 
86  Tenn.,  448;  Canupp  v.  The  State,  97  Tenn., 
036. 

Thus  far  the  Attorney-general  has  been  \uiable 
to  cure  the  defect,  as  was  done  in  the  last  named 
case  by  a  second  transcript  supplying  the  omission. 
But,  upon  a  suggestion  of  diminution  and  an 
order  upon  the  clerk  to  send  up  a  perfect  record, 
it  is  made  to  appear  that  the  original  indictment 
cannot  be  found,  having  "been  unintentionally  lost 
or  mislaid,  or  purposely  concealed  by  an  interested 
party." 

This  fact  is  disclosed  by  the  aiBdavit  of  the 
present  Clerk  of  the  lower  Court,  who  further 
swears,  "that  he  has  examined  said  original  indict- 
ment divers  times,  and  that  it  was  properly  in- 
dorsed, *A  true  bill,'  and  signed  by  R.  Greer, 
foreman  of  the  grand  jury,  to  iSbe  best  of  his 
knowledge    and    belief,"      R.     Greer   also    makes    an 
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affidavit,  in  which  he  says  he  was  a  member  of 
the  grand  jury  which  found  the  indictment;  that 
it  had  the  words,  "A  true  bill,''  indorsed  upon 
itj  and  that  he,  as  foreman,  signed  that  indorse- 
ment. William  T.  Davis,  who  was  clerk  when 
the  indictment  was  found,  gives  his  affidavit.  He 
says  that  "he  remembers  the  occasion  of  the  grand 
jury  returning  into  open  Court  the  bill  of  in- 
dictment 4n  question;'  that  he  examined  said  in- 
dictment, and  it  is  his  best  recollection  that  same 
was  indorsed,  ^A  true  bill,'  and  said  indorsement 
signed  by  R.  Greer,  foreman  of  the  grand  jury." 
lie  accounts  for  the  failure  to  spread  the  indorse- 
ment upon  the  minutes  of  the  Court  by  saying 
that  the  person  writing  for  him  at  that  time  was 
*Waccu8tomed    to    making    entries    on    the    minutes." 

Though  these  affidavits  are  not  parts  of  the 
record  in  a  technical  sense,  and  cannot  serve  the 
purpose  of  curing  the  defect  in  the  indictment  as 
here  presented,  they  aflFord  ample  basis  for  the 
motion  of  the  Attorney-general  to  remand  the  case 
to  the  lower  Court,  to  the  end  that  the  indict- 
ment may  be  there  supplied.  That  motion  is  al- 
lowed,   and    the    case    is    remanded    for    that    purpose. 

It  is  well  to  remark,  in  conclusion,  that  this 
embarrassm^t  could  not  have  occurred  if  the  req- 
uisite indorsement  had  been  copied  upon  the  min- 
utes of  the  Court  with  the  indictment,  as  the 
statute  requires.  Code,  Sec.  4077,  Subsec.  9;  M. 
&    v..    Sec.    4854,  Subsec.    9;    Shannon,    Sec.    5892, 
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Snbsec.  9.  The  full  copy  from  the  minutes  in 
that  case  would  be  sufficient  for  the  purposes  of 
this  Court;  and^  indeed,  such  a  copy  is  sufficient 
for  the  trial  below  when  the  original  indictment 
is  lost.  The  object  of  the  statute  of  enrollment 
was  to  meet  the  contingency  of  the  loss  of  the 
original  indictment.  Brown  v.  The  State,  7  Hum., 
155;  The  State  v.  Herron,  86  Tenn.,  448. 
Bemanded. 
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Whaley   v.    Oatubstt. 
(Knoxville.     October  18,  1899.) 

1.  AcTiOHS.    For  penoncU  imjuriea  do  not  9urvlme  at  common  law. 

At  oommon  law  actions  for  personal  injuries  abate  with  the  death 
of  the  injured  party,  and  no  right  of  action  suryives  or  arises 
in  such  cases  in  favor  of  the  widow  or  children,  or  next  of  kin 
of  the  deceased.     (Post,  pp,  352-354.) 

Gases  cited:  Bream  v.  Brown,  5  Cold.,  170;  Chambers  v.  Porter, 
5  Cold.,  276;  Flatley  if.  Railroad,  9  Heis.,'234;  Fowlkes  v.  Rail- 
road, 9  Heis.,  831;  Trafford  v.  Express  Ca,  8  Lea,  97;  Railroad 
V.  Lilly,  90  Tenn.,  564;  Railroad  17.  Pitt,  91  Tenn.,  86;  Railroad 
V.  Bean,  04  Tenn.,  393. 

2.  Same.    For  penonai  injuries^  svnrvive  by  statute. 

The  statutes  saTingf  to  the  widow,  children,  next  of  kin,  and 
personal  representatives  of  a  decedent  the  right  to  recover 
damages  for  his  personal  injuries,  preserve  for  their  benefit  the 
original  cause  of  action  that  accrued  to  the  decedent  and  de- 
volves it  upon  them,  but  do  not  create  any  new  and  independ- 
ent cause  of  action  in  their  favor.    (Po«t,  pp.  352-355.) 

Code  construed:  §§  4025-4027,  4029  (S.);  {^J  8130-3132,  3134  (M.  <fe 
v.);  IS  2291,  2292  (T.  &  S.). 

Gases  cited  and  approved:  Haley  v.  Railroad,  7  Bax.,  242;  Loague 
V.  Railroad,  91  Tenn.,  460;  Railroad  v.  Johnson,  97  Tenn.,  670. 

Cited  and  disapproved:  Railroad  v.  Pounds,  11  Lea,  130. 

3.  Same.    AcU  1883,  Ch.  186,  does  w>t  create  new  cause  of. 

Acts  1883,  Ch.  186,  enlarging  the  scope  of  the  damages  recover- 
able in  actions,  brought  under  existing  statutes,  by  the 
widow,  children,  next  of  kin  or  personal  representatives  of  a 
decedent  for  his  personal  injuries,  does  not  create  any  new  or 
independent  cause  of  action,  but  merely  regulates  the  damages 
recoverable  under  an  existing  cause  of  action.  (Post,  pp.  354, 
355.) 

Act  construed:  Acts  1883,  Ch.  186. 

Case  cited  and  approved:  Loague  v.  Railroad,  91  Tenn.,  461. 
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4.  LiM iTATiONti,  Statute  op.    Bars  action  for  personal  injwries. 

As  the  statutes  that  save  a  rigpht  of  recovery  for  the  personal  in- 
juries of  a  decedent  to  his  widow,  children,  next  of  kin,  and 
personal  representatives,  do  not  create  a  new  and  independent 
cause  of  action  for  them,  but  merely  preserve  the  right  of 
action  that  accrued  to  the  decedent  for  their  benefit,  the 
statute  of  limitations  that  began  to  run  against  the  decedent 
continues  to  run  against  those  who  succeed  to  his  rights,  not- 
withstanding their  disabilities,  and  bars  the  action  unless  it  is 
brought  Within  one  year  after  the  injury  was  done.  (Post,  pp. 
366,356.) 

Cases  cited:  Fowlkes  v.  Railroad,  9  Heis.,  830;  Trafford  v.  Ex- 
press Ga,  8  Lea,  107;  Greenlee  v.  Railroad,  5  Lea,  419, 

9.  Same.    Concealment  of  oatue  of  aetUm. 

An  avermeut  of  fraudulent  concealment  of  cause  of  action  by 
defendant,  in  ordeF  to  save  the  running  of  the  statute  of  lim- 
itations, must  show  the  concealment  definitely,  and  that  it 
continued  up  to  a  date  that  rendered  it  impossible  for  the 
statute  to  run  before  commencement  of  suit.  (Poety  pp.  366^  357.) 

Case  cited:  Haynie  v.  Hall,  5  Hum.,  293. 


FBOH    SEVIER. 


Appeal     from     Circuit     Court     of     Sevier     Counly.    . 
Thos.  a.  E.  Nelson,  J. 

J.  R  PBNLAin),  A.  0.  Gbimm,  Wblckbb  & 
Pabker,  and  J.  W.   Culton  for  Whaley. 

W.  W.  Mullendore  &  Son,  W.  J.  McSwebn,  G. 
L.  ZiBKLE,  and  Shields  &  Mountoastlb  for  Cat- 
lett. 

Wilkes,  J.  These  are  actions  founded  upon 
Sections     4026,     4026,     4027,     and    4029,     of     Shan- 
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non's  Code,  but  more  especially  ujk)!!  Section  4029, 
which    said    sections    read    as    follows: 

"4025.  Right  of  action  in  case  of  injury  or 
death. — The  right  of  action  which  a  person  who 
dies  from  injuries  received  from  another,  oc  whose 
death  is  caused  'from  the  wrongful  act,  omission, 
or  killing  bj  another,  would  have  against  the 
wrongdoer  in  case  of  death,  had  it  not  ensued, 
shall  not  abate,  or  be  extinguished  by  his  death, 
but  shall  pass  to  his  widow,  and  in  case  there 
is  no  widow,  to  his  children,  or  to  his  i  personal 
representative,  for  the  benefit  ^f  his  widow  or 
next  of  kin,  free  from  the  claims  of  creditors. 
(1861-52,    Ch.    17;    1871,    Ch.    78,    Sec.    1.) 

"4026.  How  suit  is  prosecuted. — The  action  may 
be  instituted  by  the  personal  representative  of  the 
deceased,  but  if  he  decline  it,  the  widow  and 
children  of  the  deceased  may,  without  the  consent 
of  the  representative,  use  his  naujte  in  the  bring- 
ing and  the  prosecuting  of  the  suit,  on  giving 
bond  and  security  for  costs,  or  in  the  form  pre- 
scribed for  paupers.  The  personal  representative 
shall  not,  in  such  case,  be  responsible  for  costs, 
unless  he  sign  his  name  to  the  prosecution  bondl 
(1851-52,    Ch.    17.) 

"4027.  When  action  may  be  instituted  by  widow 
or  children. — The  action  may  also  be  instituted  by 
the  widow  in  her  own  name,  or  if  there  be  no 
widow,    by    the    children.     (1871,    Ch.    78,    Sec.    2.) 

"4029.    Measure    of    damages. — ^Where    a    person's 
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death  is  caused  by  the  wrongful  act,  fault,  or  omii- 
sion  of  another,  and  suit  is  brought  for  damages, 
as  provided  for  by  Sections  4025-4027,  inclusive, 
the  party  suing,  shall,  if  entitled  to  damages, 
have  the  right  to  recover  for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary  ex- 
penses resulting  to  the  deceased  from  the  personal 
injuries,  and  also  the  damages  resulting  to  the 
parties  for  whose  use  and  benefit  the  right  of 
action  survives  from  the  death  consequent  upon  the 
injuries    received."    (1883,    Ch.    186.) 

The  facts  in  the  case  are  about  as  follows:  One 
night  in  December,  1896,  two  parties  by  the  name 
of  Catlett  Tipton  and  Pleas  Wynn  went  to  the 
house  of  William  Whaley,  in  Sevier  County,  shot 
down  and  instantly  killed  both  Whaley  and  his  wife, 
neither  having  spoken  after  the  fatal  shots  were 
fired,  which  were  in  rapid  succession.  They  left 
as  heir  and  only  survivor  the  plaintiff  in  this 
cause,  who  was  then  a  child  about  six  months  old. 
No  representative  of  the  estate  of  the  deceased 
father  or  mother  was  ever  appointed,  nor  has  the 
said  child  had  a  guardian.  After  the  death  of 
the  father  and  mother,  it  was  discovered,  as  al- 
leged in  the  declaration,  that  the  defendant,  Oat- 
letts,  hired,  pl-ocured,  aided,  and  abetted  the  said 
Wynn  and  Tipton  to  commit  these  murders.  Two 
suits  were  instituted  against  the  defendants  by  this 
minor  child,  by  next  friend,  for  $25,000  each,  one 
for    causing   the    wrongful    death   of   the    father,    and 
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the  otiier  for  causing  the  wrongftil  death  of  the 
mother.  Declarations  were  filed  in  each  case,  and 
the  defendants  demurred  to  each,  on  the  ground 
that  the}'  were  each  barred  by  the  statute  of  lim- 
itation of  one  year.  The  Court  below  sustaini^d 
these  demurrers,  from  which  action  of  the  Court 
the  plaintiff  appealed.  The  only  question  involved 
is,  ^*Are  the  actions  barred  by  the  statute  of  lim- 
itations ?" 

The  proper  answer  to  this  question  makes  neo- 
essarv  a  critical  examination  of  the  Acts  which 
have  been  cited,  and,  to  some  extent,  a  review 
of  our  cases  wherein  these  Acts  have  been  con- 
strued.  The  question  narrows  itself  to  this:  Is 
the  action  which  the  statute  authorizes  that  of  the 
deceased,  or  is  there  imder  the  Acts  a  new,  sub- 
stantive,  original  cause  of  action  in  the  widow, 
children,  or  next  of  kin,  independent  of  that  ex- 
isting in  and  passing  from  the  deceased,  though 
resting  upon  or  growing  out  of  the  same  injury? 
In  other  words,  does  the  deceased's  cause  of  ao- 
tion  alone  survive  and  pass  to  the  parties  named, 
or  does  the  statute  create  a  new  cause  of  action 
in    their    behalf    and    for    their    benefit? 

We  are  of  opinion  that  a  careful  reading  of 
the  statutes  can  lead  to  no  other  conclusion  than 
that  they  provide  alone  for  the  continued  existence 
and  passing  of  the  right  of  action  of  the  deceased, 
and  not  for  any  new,  independent  cause  of  action 
in    his   widow,    children,    or    next    of    kin.       Section 
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4025,  Shannon,  refers  to  it  as  the  right  of  action 
which  the  deceased  would  have  had  in  case  death 
had  not  ensued,  and  provides  that  it  shall  not 
abate  or  be  extinguished,  but  shall  pass  to  his 
widow,  etc.  It  does  not  provide  for  or  refer  to 
any  new  cause  of  action  arising  or  coming  into 
existence  in  their  favor.  It  is  alone  by  virtue  of 
these  statutes  that  a  right  of  action  exists  in  the 
widow,  children,  or  next  of  kin  at  all  for  the 
unlawful  killing  of  the  deceased,  and  this  right 
exists  under  the  statute  not  because  it  arises  di- 
rectly to  them  in  their  own  right,  but  because 
it    passes    to    them    in    the    right    of    the    deceased. 

At  common  law  all  personal  actions  for  wrongs 
or  injuries  died  with  or  abated  by  the  death  of 
the  party  injured,  and  no  right  of  action  survived 
or  arose  in  favor  of  the  widow  or  children,  or 
next  of  kin.  They  can,  therefore,  take  only  under 
and  according  to  the  provisions  of  the  statutes. 
Bream  v.  Brown,  5  Cold.,  170;  Chambers  v.  Por- 
ter, 5  Cold.,  276;  Flatley  v.  Railroad,  9  Heis., 
234;  Fowllces  v.  Railroad  Co.,  9  Heis.,  831,  846; 
Trafford  v.  The  Ex.  Co.,  8  Lea,  97-108;  Rail- 
road Co.  V.  Lilly,  6  Pick.,  564;  Railroad  v.  Pitt, 
Ad'm.,  7  Pick.,  86-92;  Loague  v.  Railroad  Co., 
7  iPick.,  459-462;  Railroad  v.  Bean,  10  Pick, 
393,    394. 

In  Haley  v.  Railroad,  7  Bax.,  242,  it  is  held 
that  the  right  of  action  of  the  deceased,  "with 
all    its    incidents,"    passes,    and    it    must    be    treated 
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as  if  the  injured  party  had  brought  it.  And, 
again,  in  Loague  v.  Railroad,  7  Pick.,  460-462, 
it  is  held  that  the  right  of  action  is  still  the 
right  of  the  deceased,  although  under  Section  4029, 
Act  of  1888,  Ch.  186.  the  recovery  may  include 
as  an  element  such  damages  as  are  sustained  by 
the  person  to  whom  the  statute  gives  the  recovery. 
It  is  true  that  in  Railroad  v.  Pounds ,  11  Lea, 
130,  it  is  said  that  the  Act  of  1883,  Chapter 
186,  Shannon,  Section  4029,  created  "a  new  cause 
of  action."  The  question  in  that  case  was  as  to 
the  measure  of  damages  to  be  awarded,  and  the 
Court  held  that  damages  could  not  be  awarded 
under  the  Act  of  1883,  Chapter  186,  Sec.  4029, 
Shannon,  inasmuch  as  that  Act  was  not  in  force 
when  the  injury  was  done  and  the  cause  of  ac- 
tioii    arose. 

The  learned  Ji|dge  used  an  inapt  expression  in 
speaking  of  it  as  a  new  cause  of  action,  and 
the  real  holding  was  that  the  parties  suing  were 
not  entiled  to  the  new  and  enlarfi:ed  measure  of 
damages  provided  by  that  Act  for  a  cause  of  ac-. 
tion  which  arose  before  the  Act.  That  the  action 
in  favor  of  the  widow  is  not  a  new  and  inde- 
l^endent  one,  while  not  so  held  in  so  many  words, 
IS  necessarily  involved.  The  case  of  Railroad-  v. 
Bean,  10  Pick.,  394,  where  it  is  held  it  only 
existed  (as  the  law  i;hen  •  stood)  in  the  parties 
entitled    at    the    death-    of    the    injured    party,    and 
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in    case    of    the    widow's    death,    did    not    survive    to 
her    administrator    or    distributees. 

In  Railroad  v.  Johnson,  13  Pick.,  670,  it  was 
held  that  it  was  not  the  purpose  of  this  Act 
to  create  a  new  (the  word  "mere"  in  the  report 
being  a  clerical  misprint  for  new)  class  of  bene- 
ficiaries, but  to  extend  the  scope  of  recovery  as 
to  the  measure  of  damages.  So  in  Loague  v. 
Railroad,  7  Pick.,  461,  it  is  said  the  Act  of 
1883,  Chap.  186,  Shannon,  Sec.  4029,  does  not 
confer  upon  the  widow  any  independent  right  to 
sue  exclusively  for  the  damages  resulting  to  her- 
self or  the  children;  and,  again,  that  the  only  ef- 
fect of  the  Act  is  to  enlarge  the  right  of  the 
person  suing  so  as  to  permit  the  recovery  of  the 
damages  peculiar  to  the  widow  and  children  or 
next  of  kin,  together  with  the  damages  the  de- 
ceased might  have  recovered.  Other  cases  might 
be  cited  holding  more  or  less  explicitly  the  same 
thing,  and  there  can  be  no  doubt  but  that  this 
is  the  plain  and  obvious  construction  of  the  stat- 
utes,   and    so    recognized    by    the    decisions. 

The  title  of  the  Act  of  1883,  Chapter  186,  is 
a&    follows : 

"An  Act  to  be  entitled  an  An  Act  to  define 
the  measure  of  damages  recoverable  in  case  of  the 
death  of  the  person  caused  by  the  wrongful  act, 
fault,    or    omission    of    another." 

The  caption  does  not  refer  to  any  new,  inde- 
pendent   right    of    action    to    be    created    or    to    arise 


SEPTEMBER  TERM,  1899.  366 

m  ■■»■■■  ■  ■ ■  ■■  ■  I  I    ,  I,  —  —      ^  —■       »  p^^^^M  II        I  ■■■■  M 

Whaley  v.  Catlett. 

under  the  Act,  nor  to  give  a  right  of  action  to 
any  person  not  then  having  it,  but  refers  solely 
and    alone    to    the    damages    that    may    be    recovered. 

The  closing  portion  of  the  first  secti&n  refers 
to  the  damages  resulting  to  the  parties  for  whose 
use  and  benefit  the  right  of  action  survives  from 
the  death,  consequent  upon  the  injuries  received, 
and  this  language  is  brought  forward  into  Shan- 
non's compilation,  as  the  closing  sentence  of  Sec- 
tion   4029. 

Taking  it  as  established,  therefore,  that  the 
right  of  action  in  all  such  cases  is  the  right  of 
the  deceased  and  not  of  the  party  entitled  to  the 
damages  as  separate  from  and  independent  of  the 
right  of  the  deceased,  the  next  question  that  arises 
is,  When  does  the  action  accrue?  In  Fowlhes  v. 
Railroad  Co.,  9  Heis.,  830-839,  it  was '  held,  after 
much  discussion,  deliberation,  and  consideration,  that 
the  right  of  action  accrued  the  moment  the  in- 
jury was  done,  and  this,  even  if  the  party  was 
instantly  killed,  and  was  under  the  general  stat- 
ute (Shannon,  Sec.  4469),  barred  within  one  year* 
from  that  time.  The  same  rule  was  followed  in 
T  raff  Old  v.  The  Ex.  Co.,  8  Lea,  107,  and  cases 
there  cited.  And  in  Oreenlee  v.  Railroad,  5  Lea, 
419,  it  was  held  to  apply  to  minors,  but  in  that 
case  the  decision  was  placed  upon  the  ground  that 
the  widow,  if  living,  might  control  the  suit  with- 
out the  consent  of  the  children^  and  hence,  that 
if   the    suit    was    barred    as    to   the    widow,    it    would 
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be  also  as  to  the  minor  children.  It  is  evident  that 
if  the  right  of  action  be  that  of  the  deceased, 
and  commences  to  nm  when  the  injury  is  doiie, 
the  minority  of  the  beneficiary  will  not  be  mate- 
rial, as  the  statute  will  continue  to  run  and  not 
be  suspended  during  minority.  Otherwise,  if  the 
right  of  action  be  an  independent  one  in  the 
minor,  not  derived  from  the  deceased,  the  statute 
would  not  commence  to  run  during  the  minority, 
the  cause  having  arisen  while  the  claimant  was  a 
minor.      See    Fowlhes    v.    Railroad,    9    Hei8.,'833. 

It  is  charged  in  the  fourth  count  of  the  ^  decla- 
ration, substantially,  that  the  wrongful  act  was 
concealed,  and  is  still  concealed,  from  the  plaintiff 
and  the  public,  and  hence  the  statute  did  not 
nm.  It  is  true  that  fraudulent  concealment  of 
the  cause  of  action  will  prevent  the  running  of 
the  statute,  but  the  allegation  of  fraudulent  conceal- 
ment is  not  made  in  the  declaration  as  definitely  as  it 
should  be.  The  statement  in  the  declaration  is  that 
defendant  fraudulently  concealed  from  the  plaintiff 
and  the  public  the  wrongful,  willful,  and  mali- 
cious act.  If  this  be  held  sufficient  to  charge  the 
concealment  of  the  cause  of  action,  and  not  merelv 
the  evidence  of  defendant's  connection  therewith, 
still  it  is  fatally  defective  in  that  it  does  not 
show  that  the  cause  of  action  was  discovered  within 
one  year  next  before  the  action  was  brought.  The 
declaration  clearly  implies  that  it  has  been  discov- 
ered,   but   does   not    disclose   when.     In   order   to   take 
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t]ie  case  out  of  the  statute,  it  must  be  alleged  and 
shown  ^  that  the  cause  of  action  was  concealed  to 
a  time  within  one  year  next  before  the  suit  was 
brought,  and  discovered  within  the  year.  Haynie 
Y.    Hall,    5    Hum.,    293. 

This  defect  in  the  declaration  was  plainly  pointed 
out  by  the  demurrer,  and  there  was  no  offer  to 
amend,  so  that  we  must  presume  the  facts  would 
not  warrant  such  amendment  as  was  necessary  to 
take    the    case    out    of    the    statute. 

The  judgment  in  each  case  must  be  affirmed 
with    costs. 
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{Knoxville.    October    21,    18^9.) 

1.  Rkscissioit.    By  vendee. 

If  a  veodee  is  otherwise  entitled  to  rescission,  on  account  of 
failure  of  title  to  part  of  the  land  purchased,  his  rigfht  will  not 
be  defeated  by  the  fact  that  he  surrendered  that  part  of  the 
land  to  the  adverse  superior  claimant  without  suit  or  contest. 
(Post,  pp.  359,  360.) 

tJase  cited:  Callis  v.  Cogbill,  9  Lea,  138. 

2.  Same.    Mutual  mistake. 

An  executed  sale  in  g'ross  of  land  will  be  rescinded,  at  the  suit 
of  the  vendee,  on  the  g'round  of  mutual  innocent  mistake  of 
the  parties,  where  title  failed  to  one-half  in  quantity  and  to 
more  than  one-half  in  value  of  the  lands  intended  and  sup- 
posed to  be  embraced  in  the  deed,  including  a  part,  specifically 
pointed  out  by  the  vendor,  on  which  the  vendee  expected  to 
and  did  erect  his  home.     {Post,  pp.  359-3S7.) 

Cases  cited  and  approved:  Kin^  v.  DoolitUe,  1  Head,  78;  Cook  v. 
Sumner,  1  Sneed,  716;  Helm  v.  Wright,  2  Hum.,  72;  Cromwell 
V.  Winchester,- 2  Head,  390;  Horn  v.  Denton,  2  Sneed,  125. 

Cited  and  distingxiished:  Waters  v.  Hutton,  85  Tenn.,  109;  Moses 
V.  Wallace, J7  Lea,  413;  Blakemore  v.  Kimmons,  8  Bax.,  473 ; 
Meek  v.  Bearden,  5  Yer.,  467. 

3.  Same.    Pleadings. 

Under  a  bill  averring  a  certain  state  of  facts  and  claiming  re- 
scission for  fraud,  the  Court  may  deny  rescission  for  the  alleged 
fraud,  and  grant  it,  if  the  facts  averred  and  proved  justify  it, 
on  the  ground  of  mutual  innocent  mistake.    {Post,  p.  367.) 
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Appeal    from    Chancery    Court    of    Polk    County. 
T.    M.    McCoNXELL,  Ch. 
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G.  G.  Hyatt  and  Ingbrsoll  &  Peytox  for 
Bigham. 

B.  B.  C.  Witt  for  Madison. 

Wilkes,  J.  This  is  a  bill  to  have  a  rescission 
of  a  contract  of  sale  of  a  small  tract  of  land. 
The  land  is  described  in  the  deed  by  metes  and 
bounds,  and  as  "containing  twenty-five  acres  more 
or   less.'^ 

It  appears  that  the  title  to  about  one-half  of 
this  land  failed,  and  upon  a  survey  of  the  prem- 
ises, complainants,  without  suit,  surrendered  to  tlie 
superior  title,  and  gave  up  so  much  of  the  lancl 
as  is  covered  by  it.  It  further  appears  that  the 
portion  surrendered,  besides  being  about  one-half  of 
the  premises,  was  the  most  valuable  part  of  it, 
and  that  upon  it  the  vendee  had  erected  his  houses, 
and  made  improvements,  and  cut  timber  before  the 
lines  were  fixed.  The  price  paid  for  the  land 
was    $125. 

The  Chancellor  held  that  complainant  had  failed  to 
show  a  superior  outstanding  title  to  the  land,  and  that 
he  had  surrendered  it  voluntarily  without  ejection,  and 
was,  therefore,  not  entitled  to  recover,  and  com- 
plainant appealed.  The  cause  was  assigned  to  the 
Court  of  Chancery  Appeals,  and  heard  by  that 
Court,  and  it  reversed  the  holding  of  the  Chan- 
cery Court,  that  complainant  could  not  recover  be- 
cause   he    had    surrendered    possession    to    a    superior 
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title  Avithoiit  suit,  and  was  of  opinion  the  decree 
could    not    be    sustained-  upon    that    ground. 

The  Court  of  Chancery  Appeals  finds,  as  a  matter 
of  law  and  fact,  that  there  was  an  outstanding 
superior  title  that  covered  the  land  which  com- 
plainant surrendered,  and  that  complainant  could 
not  be  denied  relief  because  he  surrendered  to 
such  title  without  suit.  Citing  Collis  v.  Coghill, 
9    Lea,    138.  , 

This  holding  is  sustained  bv  the  case  cited,  and 
it  is  not  now  in  controversy.  The  Court  of  Chan- 
cerv  Appeals  was,  however,  of  opinion  that  there 
was  no  fraudulent  misrepresentation  made  by  the 
vendor  as  to  the  quantity  of  the  land  embraced, 
and    hence    there    was    no    ground    for    relief. 

The  facts,  so  far  as  necessary  to  be  stated,  are 
that  the  parties  went  upon  the  land  and  person- 
ally inspected  it.  The  Court  of  Chancery  Appeals 
finds  that  the  complainant  and  defendants  differ 
as  to  what  statements  were  made,  the  complain- 
ant stating  that  the  defendant,  Madison,  pointed 
out  on  the  ground,  and  on  a  map,  where  the 
western  line  ran,  and  where  it  was  located.  He 
alrio  said  that  the  defendant,  Ballew,  stated  that 
he  did  not  know  where  the  western  line  was  lo- 
cated, but  that  he  would  be  bound  by  whatever 
Madison,  the  co-defendant,  said.  He  states  that  Mad- 
ison, while  he  did  not  point  out  the  exact  loca- 
tion of  the  west  line,  told  him  it  rail  west  of 
the    place    where    he    built    his    home,    and    stood    in 
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the  road  and  pointed  out  the  lay  of  the  lines 
with  his  hand,  and  said  he  would  be  positive  it 
would  oome  down  to  where  he  was.  Anoth^ 
witness  states  that,  after  the  trade  was  made,  both 
Ballew  and  Madison  pointed  out  where  the  west 
line  was,  and  said  it  was  west  of  the  home  of 
complainant,  then  being  erected.  The  Court  of 
Chancery  Appeals  base  their  finding  of  facts  mainly 
upon  the  testimony  of  Weeks,  who  was  present 
when  the  trade  was  made.  He  states,  in  sub- 
stance, that  Madison  showed  complainant  where  he 
thoiight  the  line  was,  and  stated  that  going  by 
the  map,  which  was  referred  to,  it  would  go  as 
far  as  complainant  claimed  and  bought,  and  that 
he  would  be  safe  in  saying  that  it  ran  where 
complainant  bought  to,  and  that  it  would  run  to 
about  the  middle  of  block  No.  8  of  land  across 
the.  line  in  Georgia,  which  appears  to  have  been  . 
a  well-known  comer.  Madison,  after  saying  this, 
said:  "Now,  Joe  (meaning  complainant),  you  have 
bought  it,  much  or  little,"  to  which  complainant 
replied:  *'Yes,  this  boundary  is  mine  running 
back    half    way    of    lot    No.    8." 

The  Court  of  Chancery  Appeals,  upon  these 
facts,  find  that  there  was  no  false  or  misleading 
representations  made  by  defendants  as  to  the 
true  location  of  the  line,  and  that  they  were  not, 
therefore,  liable,  and  the  complainant  was  not  en- 
titled   to    rescind.  ; 

We    think    the    Court    of    Chancery    Appeals    is    in 
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error  in  its  conclusion.  We  grant  that  its  finding 
is  conclusive  that  there  was  no  false  and  mis- 
leading representatioins  made  by  the  defendants, 
knoA\Ti  to  them  to  be  false,  and  hence,  no  actual 
fraud,  but  the  facts  as  found  by  it  make  out  a 
clear  case  of  mutual  mistake  as  to  the  location 
of  the  lines,  a  matter  material  to  the  contract, 
not  only  as  to  the  quantity  of  land,  but  as  to  the 
location  of  the  lines,  and  the  specific  lands  the 
vendors  thought  they  were  selling  and  the  vendee 
thought  he  was  buying,  and  which  were  pointed 
out. 

It  well  settled  that  a  vendee  of  land,  when 
it  is  sold  in  gross,  or  with  the  description,  "more 
or  less,"  or  "about,"  does  not  thereby,  ipso  facto, 
take  all  risk  of  quantity  in  the  tract.  Kerr  /on 
Fraud  and  Mistake,  Sec.  65;  15  Am.  &  Eng. 
Enc.  of  Law,  p.  718;  Jones  on  Keal  Property, 
Vol.  1,  Sec.  407;  2  Warvelle  on  Vendors,  p. 
839:  Skinner  v.  Walker,  34  S.  W.  Rep.,  233; 
Drake    v.    Euhanks,    32    S.    W.    Rep.,    492. 

It  is  also  well  established  that  the  use  of  the 
words,  "more  or  less,"  or  "about,"  or  similar 
words,  in  designating  quantity,  although  they  show 
a  sale  in  gross  and  not  by  the  acre,  cover  only 
a  reasonable  excess  or  deficiency.  2  Warvelle  on 
Vendors,  p.  839;  1  Jones  on  Real  Property,  Sec. 
407;  Kerr  on  Fraud  and  Mistake,  Sec.  65;  1 
Story  Equity,  Sec.  141;  15  Am.  &  Eng.  Enc. 
of     Law,     718,     719;     Belknap    v.     Sealy,     67     Am. 


SEPTEMBER  TERM,  1899.  363 


Bigham  v.  Madison. 


Dec.,  120;  Harrell  v.  Hill,  68  Am.  Dec,  2121; 
Drake  v.  Eubanks,  32  S.  W.  Rep.,  492;  Stebhim 
V.  Eddy,  4  Mason,  412;  Couse  v.  Boyle,  39  Am. 
Dec.,  514;  Pratt  v.  Bowman,  17  S.  E.  Rep., 
210;  Wheeler  v.  Boyd,  6  8.  W.  Rep.,  614;  Neu^- 
ton    V.    Tolles,    9    L.    R.    A.,    50. 

It  has  been  held  that  such  discrepancy  in  quantity, 
in  order  to  be  covered  by  such  terms,  should  not 
exceed  10  to  15  per  cent.,  even  when  sales  are 
confessedly  in  gross,  and  20  per  cent,  is  too 
great  a  dijBFerence  to  be  so  covered.  15  Am.  & 
Eng.  Enc.  of  Law,  718.  And  38  1-3  per  cent, 
is  such  an  amount  as  universally  has  obtained  re- 
lief. 4  Kent's  Commentaries  (12th  Ed.),  467;  Har- 
rell  V.  Hill,  68  Am.  Dec,  2121;  Harrison  v.  Tdl- 
bott,    2    Dana    (Ky.),    258. 

Mutual  mistake  of  the  contracting  parties  to  a 
sale  in  regard  to  the  subject-matter  of  the  sale, 
which  is  so  material  as  to  go  to  the  essence  of 
the  contract,  is,  by  all  the  cases,  a  ground  for 
relief  and  rescission  in  a  Court  of  Equity.  Belk- 
nap V.  Sealy,  68  Am.  Dec,  120;  Harrell  v.  HUl, 
G8  Am.  Dec,  212;  Couse  v.  Boyle,  38  Am.  Dec, 
514;  Camp  v.  Norfleet,  5  S.  E.  Rep.,  875;  Wheeler 
V.  Boyd,  6  S.  W.  Rep.,  614;  Boyd  v.  Moss,  39 
S.  W.  Rep.,  983;  Skinner  v.  Walker,  34  S.  W. 
Rep.,  233;  Newton  v.  Tolles,  9  L  R.  A,,  50; 
Hays  V.  Hays,  11  L.  R.  A.,  276;  Hazleton  v. 
Dickinson,    51    Iowa,    344;    Jones    on    Real    Property, 
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Vol.     1,     Sec.     407;     2     Warvelle    on    Vendors,     pp. 
339,    340. 

It  has  also  been  held  that  even  when  the  par- 
ties saw  the  premises  and  knew  the  boundaries, 
it  cannot  prevent  relief  when  there  was  mutual 
gross  mistake  as  to  quantity.  Belknap  v.  Seedy, 
67  Am.  Dec,  120:  Paine  v.  Upton,  41  Am.  Seps., 
871;  Newton  v.  Tollen,  9  L.  R  A.,  50;  Drake 
V.  Euhanks,  32  S.  W.  Rep.,  492;  Hazleton  v. 
Dickinson,  61  Iowa,  244.  And  the  relief  will  be 
granted  in  execiited  as  well  as  executory  contracts. 
Belknap  v.  Sealy,  67  Am.  Dec,  120;  Harrison  v. 
Talbott,  2  Dana,  269;  Skinner  v.  Walker,  87  8. 
W.  Rep.,  233;  Warvelle  on  Vendors,  p.  840.  And 
relief  will  be  granted  when  the  mistake  is  so  ma- 
terial  that  if  the  truth  had  been  known  to  the 
parties  the  trade  would  not  have  been  made. 
Belknap  v.  Sealy,  67  Am.  Dec,  120;  Pratt  v. 
Bowman,  17  S.  E.  Rep.,  210;  Camp  v.  Norfleet, 
5  S.  E.  R.,  375;  Hazleton  v.  Dickinson,  51 
Iowa,  244;  2  Warvelle  on  Vendors,  227.  And  if 
quantity  entered  into  consideration  in  fixing  price, 
and  price  is  fixed  upon  an  estimate  of  quantity 
that  proves  grossly  incorrect,  relief  will  be  granted. 
Hill  v.  Buckley,  10  Ves.,  393;  Pratt  v.  Bowman, 
17  S-.  E.  R.,  210;  Camp  v.  Norfleet,  5  S.  E.  R., 
375;  Drake  v.  Euhanks,  32  S.  W.  R.,  492;  Wheeler 
V,  Boyd,  6  S.  W.  R.,  614;  Hays  v.  Hays,  11 
L.  R.  A.,  376;  Skinner  v.  Walker,  84  S.  W. 
R.,    233;     Waters    v.    Helton,    1    Pick.,    114;    Meek 
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V.    Bearden,    5    Yer.,    467;    2    Warvelle    on    Vendors, 
838,    839.  . 

It  is  not  necessary  that  fraud  be  shown  in 
order  to  obtain  relief.  Innocent  and  mutual  mis- 
take alone  are  sufficient  grounds  for  rescission  and 
other  relief.  Covse  v.  Boyle,  38  Am.  Dec.,  514;  Hill 
V.  Buchly,  19  Ves.,  393;  Newton  v.  Tolles,  9 
L.  R.  A.,  50;  Hays  v.  Hays,  11  L.  R.  A.,  376; 
King  v.  Doolittle,  1  Head,  78;  Raines  v.  Greg- 
ory, 1  Head,  231;  Hardin  v.  Eagin,  2  Tenn.  Oh., 
41;  Cook  V.  Sumner,  1  Sneed,  716;  Oillespie  v. 
Moon,  2  Johns,  Ch.,  585;  1  Story's  Equity,  Sec. 
155;  Helm  v.  Wright,  2  Hum.,  72;  Cromwell  v. 
Winchester,  2  Head,  390;  Horn  v.  Denton,  2  Sneed, 
125;    2    Pomeroy^s    Equity,    Sec.    856,    and   note. 

There    are    differences    in    sales    in    gross    (such    as 

^^    evidenced    by    the  expressions,    "more    or    less," 

«bout,"   "by  estimate")   and  sales  at  "hazard,"   when 

(jUuntiXy    is    not    regarded    or    material    or    estimated. 

r^      tte    first  class    of    cases    relief    will    be    granted, 

.^       tiie    latter    it    will    not.    Pratt  v.    Bowman,    17 


§.      -E.     Rep.,     216;     Camp    v.     Norfleety    5     S.     E. 

^p.,      375;    Waters   v.    Hutton,    1    Pick.,  109 ;  French 

V-     Cr?iancellor,    40    Am.     St.    Rep.,  548;    Talhott    v. 

Sd^-r^-Cson,    2    Dana,    269;    Skinner   v.    Walker,    34    S. 

^'     Hep.,    233;    2    Warvelle    on    Vendors,    p.    926. 

-*^^  is  true  a  purchaser  can  have  no  •  relief  when 
^^  s\ies  for  lands  not  pointed  out  to  him  and 
tiiat      i^Q    (ji^    nQ^    l)uy^    Waters    v.    Hutton,    1    Pick., 
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109;  Moses  v.  Wallnce^  7  Lea,  413;  Blaheman  v. 
Kinnions,  8  Bax.,  473;  Meek  v,  Bearden,  5  Yer., 
407. 

But  while  this  is  true,  if  the  lines  are  pointed 
out  and  the  parties  are  noLntually  and  honestly 
mistaken  as  to  their  location,  and  as  to  the  land 
embraced,  when  the  mistake  is  material,  and  when 
the  purchaser  does  not  get  the  land  he  intended 
to  buy,  and  which  the  vendor  thought  he  was 
selling,  and  had  a  right  to  sell,  it  will  be  ground 
for  relief  and  rescission,  upon  the  ground  of  mut- 
ual mistake,  which  was  equivalent  to  fraud  in 
law. 

Xow,  in  the  case  at  bar,  we  have  a  sale  of 
land  described  in  the  deed  as  "25  acres,  more  or 
less."  The  land  is  shown,  the  lines  are  pointed 
out,  the  corners  located,  and  while  the  vendor 
said  in  substance  that  he  would  not  guarantee 
where  the  lines  and  comers  were,  still  he  assured 
the  vendee  they  would  embrace  the  land  he  saw, 
and  where  he  wanted  to  locate,  and  did  locate 
his  house.  There  was  a  superior  title  to  50  per 
cent,  or  more  in  quantity,  and  still  more  in  value 
of  the  land.  Grant  that  the  vendor  was  inno- 
cent of  any  intentional  wrong,  and  that  there  was 
no  guaranty  of  quantity,  still  there  was  a  clear 
ease  of  mutual  mistake  and  an  evident  ground  for 
relief.  In  the  language  of  Judge  Story,  "A  Court 
of  Equity  would  be  of  little  value  if  it  could 
suppress    only    positive    frauds    and    leave  mutual  mis- 
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takes,  innocently  made,  to  work  intolerable  mis- 
chief contrary  to  the  intention  of  the  parties.  It 
would  be  to  allow  an  act  originating  in  innocence 
to  operate  ultimately  as  fraud  by  enabling  the 
party  who  receives  the  benefit  of  the  mistake  to 
resist  the  claims  of  justice  under  the  shelter  of 
a  rule  framed  to  protect  it."  1  Story  Eq.,  10 
Ed.,    Sec.    It55. 

The  complainant  in  this  case  sues  upon  the 
facts,  and  asks  a  rescission  on  these  facts,  and 
while  he  insists  that  the  act  of  defendants  was 
fraudulent,  the  proof  fails  to  make  out  a  case  of 
actual  fraud,  but  instead  makes  out  a  case  of 
mutual    mistake,    equivalent    to    fraud    in    law. 

The  diflFerence  between  the  two  in  a  case  like 
the  present  is  sim])ly  the  difference  between  a 
party  who  knowingly  misstates  facts,  and  one  who 
innocently  misstates  them,  believing  them  to  be 
true.  In  either  case  the  aggrieved  party  is  enti- 
tled   to    rescind    upon    the    facts    as    made    out. 

The  decree  of  the  Court  of  Chancery  Appeals 
is  reversed,  and  the  complainant  is  decreed  to  be 
entitled  to  a  rescission,  and  the  cause  is  remanded 
to  the  Court  below,  that  the  rights  of  the  parties 
may  be  adjusted  upon  such  rescission  in  view  of 
the    improvements    put    upon    the    land,  etc. 

The    defendants    will    pay    all    costs.    • 
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KxOXVILLE     V.     Cox. 

(KnoxvUle.       October     28,     1899.), 

« 

1.  Ck)NTBiBUTOBT  NsGLieBNCE.    QucstUm  foT  jury. 

It  lies  within  the  exclusive  province  of  the  jury  to  determine, 
under  proper  instructions  from  the  Court,  whether  upon  the 
facts  the  plaintiff  has  been  g'uilty  of  any  oontHbutory  negli- 
gence, and  whether,  if  guilty,  p1aintiff*s  contributory  negli- 
gence has  been  of  such  character  as  to  defeat  his  action  in 
toto^  or  merely  to  mitigate  and  reduce  the  damages.  {PosU  PP^ 
969-372,) 

2.  Samk.     ForgetftUness  of  knovm  danger. 

Momentary  forgetfulness  of  a  known  danger,  that  caused 
plaintiff*s  injury  does  not  per  se  constitute  such  contributory 
negligence  as  will  defeat  his  action.  It  is  a  fact  to  be  consid- 
ered by  the  jury  along  with  the  other  facts  of  the  case  bearing 
upon  the  question  of  contributory  negligence.  (Po«t,  pp,  372-374, } 

r 

8.  Charge  of  Coubt.    Special  requests. 

To  put  the  lower  Court  in  error  for  refusing  to  give  special  re- 
quests, they  must  be  accurate  in  every  respect.    (Post,  p.  372,) 

Cases  cited  and  approved:  Railroad  v.  Fain,  12  Lea,  35;  Railroad 
V.  Gurley,  12  Lea,  46. 
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Appeal     in     error     from     the     Circuit     Court     of 
Knox    County.      Joseph    W.    Sneed,    J. 

Tiios.    L.    Carty    for    city. 

J.    C.    J.    Williams    for    Cox. 
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Beaed,  J.  The  defendant,  a  negro  about  sev- 
enty-three years  of  age,  brings  this  suit  to  recover 
damages  for  an  injury  .sustained  by  him  in  fall- 
ing over  an  unprotected  supporting  wall  to  the 
east  side  of  Central  Avenue,  one  of  the  public 
streets  of  the  city  of  Knoxville.  The  accident  oc- 
curred near  the  point  of  intersection  of  this  ave- 
nue with  Willow  Street,  about  nine  o'clock  at 
night,  when  defendant  in  error  was  returning  from 
the  market  to  his  home  by  a  route  usually  taken 
by  him.  There  had  been  a  guard  rail  running  along 
the  top  of  this  supporting  wall,  extending;  as  far 
as  Willow  Street,  for  the  safety  of  persons  using 
Central  Avenue,  but  this  was  removed  a  month 
or  more  before  this  accident,  by  a  contractor  who 
was  doing  some  work  for  the  city.  The  fact  of 
its  removal  was  known  to  plaintiff  in  error,  but 
at  the  moment  of  the  accident  it  had  escaped 
him,  and  he  was  then  unconscious  of  the  danger 
incident  thereto.  Passing  along  Central  Avenue  and 
reaching  what  defendant  in  error  supposed  to  be 
Willow  Street,  he  turned  for  the  purpose  of  en^ 
tering  it,  when  he  stepped  over  the  wall  in 
question  and  was  precipitated  to  the  rocks  beneath, 
receiving  the  injuries  of  which  he  complains.  The 
point  where  this  occurred  was  about  five  feet 
short  of  Willow  Street;  it  was  unlighted  by  a 
lamp  or  electric  light,  and  was  thrown  in  deep 
shadow    by    a    house   or    houses    across    the    street. 

On    this    state    of    facts    the    trial    Judge    charged 

19  P— 24 
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the  jxLTj  as  follows:  "It  is  insisted  in  this  case 
by  the  defendant  that  it  is  not  liable,  but  that  the 
plaintiff's  negligence  caused  his  injury;  and  it  is 
strenuously  insisted  that  he  had  previous  knowl- 
edge of  this  guard  rail  being  removed  for  the  pur- 
pose of  making  repairs  there,  and  that  he  wrong- 
fully, negligently,  and  carelessly  walked  off  at  that 
place,  notwithstanding  such  knowledge,;  that,  like 
the  other  charge  of  negligence  on  the  part  of  the 
city  in  this  case,  whether  it  is  made  applicable 
to  the  plaintiff's  contention  or  that  of  the  de- 
fendant is  a  mixed  question  of  law  and  fact  for 
the  jury  to  determine  from  all  the  evidence  under 
the  charge  of  the  Court.  You  are  the  sole  judges 
of  the  evidence,  but  of  the  law  the  Court  is  the 
judge,  and  you  must  take  the  law  and  apply  it 
to  the  facts  as  the  Court  gives  it;  for,  as  to 
that  branch  of  it,  you  are  bound  by  the  instruc- 
tions of  the  law  which  the  Court  may  give.  You 
are  to  consider  the  fact  shown  from  the  proof 
that  the  plaintiff  had  knowledge  of  the  barrier  or 
guard  rail  being  removed,  and  then  say  whether, 
considering  his  age,  and  all  the  facts  surrounding 
the  accident,  that  he  exercised  ordinary  care  and 
caution  for  his  own  safety.  If  he  did  not,  and 
his  negligence  was  in  any  sense  the  proximate 
and  efficient  cause  of  his  own  injury,  he  oould 
not  recover,  and  it  would  be  your  duty  to  find 
for    the    defendant." 

Being    dissatisfied    with    this     instruction,     the     de- 
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fendant  below  presented  to  the  trial  Judge  two 
special  requests,  by  which  he  was  asked  to  say 
to  the  jury  that  if  plaintiff  had  knowledge  that 
this  wall  at  the  point  .where  the  accident  hap- 
pened was  unprotected  by  a  guard  rail  or  other- 
wise, it  was  his  duty  to  keep  such  knowledge  in 
mind,  and  if  in  a  moment  of  forgetfulness  or 
unconsciousness  of  the  danger  to  which  this  lack 
of  protection  exposed  him,  and  lacking  ordinary 
care,  he  received  the  injury,  then  "the  law  will 
attribute  his  injury  to  his  contributory  negligence,  and 
he  could  not  recover  damages  in  this  case."  These 
requests'  were  declined  by  the  Court,  and  this  ac- 
tion   is    here    assigned    for    error. 

These  requests  were  unsound  in  at  least  two  par- 
ticulars. In  the  first  place  the  question  of  con- 
tributory negligence,  whenever  the  facts  of  the  case 
raise  it,  cannot  be  settled  by  the  Court,  but  goes 
to  the  jury,  whose  exclusive  province  it  is  to 
consider  and  determine  it.  In  the  second  place, 
in  no  case  where  contributory  negligence  on  the 
part  of  the  plaintiff  is  shown,  to  use  the  terms 
of  these  requests,  does  "the  law  attribute  his  in- 
jury to  his  contributory  negligence,"  and  thus  bar 
his  recovery.  This,  like  the  other  question,  goes 
to  the  jury,  and  upon  all  the  facts  they  deter- 
mine whether,  granting  such  negligence,  it  in  the 
whole  or  in  part  proximately  occasions  the  injury. 
If  it  did\n  either  respect,  then  under  proper 
instructions    they     are     bound     to     find     against     th& 
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plaintiff.  On  the  other  hand,  if  the  facts  show 
negligence  on  his  part,  yet  that  the  intervening 
negligence  of  the  defendant  was  the  sole  promot- 
ing  and  proximate  cause  ^  of  the  injury,  then,  at 
the  most,  the  negligence  of  the  plaintiff  can  be 
looked  to  alone  in  mitigation  of  damage.  In  that 
these  special  requests  assumed  otherwise  in  these 
two  particulars,  they  were  properly  rejected  by  the 
trial  Judge;  for  it  is  well  settled  that  to  put 
the  lower  Court  in  error  for  declining  to  grant 
a  special  request,  it  must  be  accurate  in  every 
respect.  Railroad  v.  Faitij  12  Lea,  85;  Railroad 
V.    Ourley,    Id.,    46. 

Still  another  objection  is  that  they  give  undue 
weight  to  the  fact  that  the  plaintiff  below,  at  the 
time  of  the  accident,  had  knowledge  of,  but  in 
a  moment  of  mental  abstraction  lost  consciousness 
of  the  perilous  condition  in  which  the  re- 
moval  of  the  guard  rail  left  one  side  of  Central 
Avenue.  In  support  of  these  requests  in  his  brief 
and  argimient,  the  attorney  for  the  city  relies 
largely  upon  the  text  of  Mr.  Beech,  in  his  work 
on  Contributory  Negligence,  p.  40,  to  the  following 
effect:  "Where  one  knowing  the  danger  temporarily 
forgets  it  and  in  consequence  suffers,  his  forget- 
fulness  will  not  avail  him  as  an  excuse.  What 
he  knows  he  must  remember  at  his  peril,  and 
not  to  remember  is  contributory  negligence  if  it 
occasions    the    injury." 

If    this    is    to    be    understood    as    announcing    tlie 
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proposition  that  prior  knowledge  of  a  defect,  with 
momentary  forgetfulness  of  its  existence,  resulting 
in  an  injury,  constitute  contributory  negligence 
which  will  bar  recovery,  then  we  are  not  pre- 
pared to  accept  it.  These  .facts,  while  they  are 
to  be  considered  by  the  jury  in  determining 
whether  the  plaintiff's  negligence  has  proximately 
contributed  to  his  injury,  yet  of  themselves  do  not 
necessarily    constitute    such    negligence. 

Mr.  Jones,  in  Sec.  221  of  his  work  on  Negli- 
gence of  Municipal  Corporations,  says:  "Many  cases 
have  arisen  where  effort  has  been  made  to  estab- 
lish the  rule  that  knowledge  of  a  defect  in  any 
subsequent  user  of  a  walk  would  estop  a  person 
injured  from  claiming  damages;  but  this  is  not 
the  law,  for  such  knowledge  does  not  always  bar 
a  party  from  a  right  of  recovery.  If  a  person 
knows  that  a  walk  is  defective,  he  may  use  it, 
unless  his  act  in  so  doing  is  not  reasonably  pru- 
dent. He  is  not  obliged  to  give  up  a  walk  pro- 
vided by  the  corporation,  or  else  use  it  at  his 
peril,  but  he  is  obliged  to  exercise  reasonable 
care."  These  propositions  are  sustained  by  many 
authorities    collated    in    a    footnote. 

Mr.  Lawson,  in  Vol.  3,  Sec.  1169,  of  his  work 
on  Bights,  Remedies,  and  Practice,  says  that  it 
is  not  required  "that  the  thoughts  of  the  traveler 
shall  be  at  all  times  fixed  upon  these  defects 
which  he  may  have  previously  noticed.'*  In  sup- 
port   of    his    text    this    author    cites    Oeorge    v.    Hav- 
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erhUl,  •110  Mass.,  514;  Thomas  v.  W.  U.  Tel 
Co,,  100  Mass.,  156;  Mahoney  v.  Railroad,  104 
Mass.,    73. 

The  soundness  of  this  view  is  recognized  in 
other  well-considered  cases.  In  Weed  v.  Village  of 
Bahtvn  Spa,  76  N.  Y.,  330,  the  facts  were  that 
the  plaintiff  in  error  was  seriously  injured  by 
driving  into  a  street  excavation  of  which  he  had 
previous  knowledge;  and  in  resisting  recovery  in 
that  case,  it  was  urged  that  the  failure  to  avoid 
it  with  this  knowledge  was  culpable  negligence, 
which  should  bar  a  recovery.  To  this  the  Court 
said:  "The  plaintiff,  although  he  had  known  of 
the  excavation,  might  not  remember  its  exact  lo- 
cation, or  the  fact  may  have  been  forgotten.  The 
plaintiff  was  driving  in  a  slow  trot,  and  the  fact 
that  he  did  not  keep  in  the  middle  of  the  street 
was  not  negligence,  if  at  the  time  he  was  not 
conscious    of    impending    danger." 

In  Kelly  v.  Inhabitants  of  Blackstone,  147  Mass., 
448,  it  was  distinctly  held  that  "a  traveler  may  have 
his  attention  momentarily  diverted  from  the  defects 
in  the  way,  even  if  known  to  him,  and  yet  be 
in  the  exercise  of  due  care."  In  McQuillan  v. 
City  of  Seattle,  10  Wash.,  464  (S.  C,  45  A.  S. 
R.,  799),  the  Court  says:  "The  testimony  of  the 
appellant  discloses  that  'at  the  moment  he  supposed 
he  was  stepping  upon  the  sidewalk  he  was  not 
thinking  of  the  hole  through  which  he  fell,  but 
momentary    forgetfulness    is    not    necessarily    oonclu- 
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sive  proof  of  negligence  in  cases  of  this  character." 
To  like  effect  is  Malory  v.  SL  Paul,  54  Minn., 
398.  For  these  various  reasons  the  special  requests 
were    properly    refused. 

The  instructions  as  given  embodied  the  law  of 
the  case,  and  as  there  was  material  evidence  to 
support    the    verdict,    the    judgment    is    affirmed. 
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Knoxville    TsACTioiq^    Co.    V.    Lane. 
(KnozvUle.     October  28,  1899.) 

1.  Common  Cabbisb.    LiabUUy  for  insvUa  to  passengers, 

A  common  carrier — e.  gr.,  an  electric  street  railway  company — is 
liable  in  damages  to  a  passenger  not  only  for  injucj^toliis  per- 
son by  the  violence  of  its  employe,  but  likewise  for  injury  to 
his  feelings  by  the  indecent  and  insulting  language  of  its  em- 
ploye, upon  the  ground,  not  of  tort  or.  negligence^  tot  of 
breach  of  its  contract,  that  obligates  the  carrier  not  only  to 
transport  the  passenger,  but  to  guarantee  him  respectful  and 
courteous  treatment,  and  to  protect  him  from  both  violence 
and  insult  from  strangers,  and,  a  fortiorU  from  its  own  em- 
ployes.    {PosU  PP'  3S2,  383,) 

Case  cited:  Wadsworth  v,  Tel.  Co.,  86  Tenn.,  707. 

2.  Same.    Same. 

That  a  common  carrier  did  not  authorize  or  ratify,  but  promptly 
repudiated  the  violent  act  or  insulting  language  of  its  employe 
that  caused  injury  to  the  person  or  feelings  of  its  passenger 
will  not  excuse  it  from  liability  to  the  passenger  for  the  dam- 
ages thus  resulting  from  the  breach  of  its  contract.  The  ob- 
ligation of  its  contract  is  absolute.  If  it  selects  agents  to 
perform  its  contract  the  carrier  and  not  the  passenger  must 
take  the  risk  and  assume  responsibility  for  the  acta  and  con- 
duct of  their  agents.     (PosU  PP*  384^  385.) 

Case  cited:  Pullman  Palace  Car  Co.  v.  Gavin,  93  Tenn.,  53. 

3.  Damages.     Viridictive. 

Exemplary  damages  are  allowed  when  a  wrongful  act  is  done 
with  a  bad  motive  and  in  disregard  of  social  obligations,  or 
where  there  is  negligence  so  gross  as  to  amount  to  positive 
misconduct.  Where  fraud,  malice,  gross  negligence  or  oppres- 
sion intervenes  the  law  blends  the  interests  of  society  and  of 
the  aggrieved  individual,  and  gives  such  damages  as  will  op- 
erate to  deter  the  defendant  and  others  from  similar  acts  of 
misconduct.     (Post,  pp.  388,  389.) 
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Cases  cited:  Dou^f^hty  v.  Shown,  1  Heis.,  302;  Railroad  v,  Garrett, 
8  Lea,  439;  Cox  v,  Crumley,  5  Lea,  539;  Railroad  v,  Guinan,  11 
Lea,  103. 

4.  Same.    Same, 

Althoiig^h  a  common  carrier  did  not  authorize  or  ratif|y,  but 
promptly  repudiated  the  grossly  oppressiTe  and  insulting  con- 
duct of  its  employe  towards  its  prssenger,  it  cannot  thereby 
escape  liability  for  exemplary  damages.  Its  agent^s  act  is  its 
own  act.     (F09U  p.  389.) 

5.  Declabatiox.     Count  on  the  facts. 

Under  a  count  on  the  facts  in  a  declaration  the  Court  will  grant 
such  relief,  either  for  tort  or  for  breach  of  contract,  as  is  justi- 
fied by  the  averments.     (Post,  pp.  386,  387.) 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
Countv.     Joseph  W.   Sneed.  J. 

Webb    &    McCltjng    for    Traction    Co. 

CoRNiCK    &    CoRNiCK    for    Lane. 

*S.  G.  Shields,  Sp.  J.  This  action  was  brought 
by  J.  E.  Lane  and  his  wife,  Maggie  Lane,  againAt 
the  Knoxville  Traction  Company,  a  common  carrier  of 
passengers,  to  recover  damages  for  injuries  to  the 
feelings  and  sensibilities  of  Maggie  Lane  while 
she  was  a  passenger  on  one  of  the  street  cars 
of    the    tlefendant    company,    growing    out    of    an    al- 

*S.  O.  Shields,  Esq.,  of  the  Knozville  bar,  was  appointed  by  the  Governor  to  sit 
daring  the  absence  of  Judge  McA lister  on  account  of  illness.— Rspobteb. 
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leged  breach  of  its  contract  of  carriage,  caused  by 
insulting  and  indecent  language  used  to  and  about 
her  by  one  of  the  company's  employees  in  charge 
of  said  car.  The  declaration  contains  three  counts. 
The  second  count  of  the  declaration  alleges  that 
the  Knoxville  Traction  Company  is  a  common  car- 
rier of  passengers,  and  is  engaged  in  operating  an 
electrict  street  car  system  over  the  streets  and  thor- 
oughfares of  Knoxville;  that  on  July  29,  1898,  the 
plaintiff,  Maggie  Lane,  became  a  passenger  on 
board  of  one  of  the  cars  of  defendant  company, 
at  one  of  its  suburban  stations,  for  the  purpose 
of  being  transported  into  the  city  of  Knoxville, 
to  a  point  near  the  terminus  of  said  line,  and 
paid  the  fare  required  by  the  defendant  for  her 
passage;  that  said  car  was  in  the  charge  and 
under  the  management  of  a  motorman  and  a  con- 
ductor as  the  agents  and  representatives  of  the  de- 
fendant company;  that  said  motorman  was  accus- 
tomed to  drinking  while  on  duty  and  being  abusive 
and  insulting  in  his  manner  and  language  to  pas- 
sengers, all  of  which  was  well  knowTi  to  the  de- 
fendant company,  thus  making  it  extremely  hazard- 
ous, unsafe,  and  unfit  for  unprotected  women  and 
children  to  travel  on  the  car  so  run  and  oper- 
ated by  said  drunken  motorman;  that  soon  after 
boarding  said  car,  paying  her  fare,  and  thus  plac- 
ing herself  under  the  care,  custody,  and  control 
of  the  said  employees^  and  agents  of  the  defend- 
ant,   the    said    motorman,     in    the    presence    of    the 
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conductor,  another  agent  and  employee  of  the  de- 
fendant company,  and  in  the  presence  of  a  pas- 
senger on  said  car,  began  in  a  loud,  boisterous, 
and  drunken  tone  of  voice  to  make  remarks  to 
and  about  plaintiff,  Maggie  Lane,  directing  his 
words  and  conversations  especially  to  a  man  who 
was  one  of  the  passengers  on  said  car,  and  say- 
ing in  substance,  "She  is  a  damn  good-looking 
old  girl,  and  I  would  like  to  meet  her  when 
she  gets  off,"  and  making  signs  and  gestures  at 
and  toward  the  plaintiff,  and  attempting  to  pass 
words  back  to  her  through  said  passenger;  that 
said  motorman  kept  up  his  loud  and  drunken 
conversation  for  a  great  length  of  time,  in  spite 
of  the  fact  that  plaintiff  was  greatly  humiliated 
and  distressed  and  was  weeping  and  demanding  of 
said  motorman  to  .  refrain  and  desist  from  his 
said  words  and  actions,  but  that  her  tears  and 
demands  were  of  no  avail;  that  the  said  motor- 
man  continued  the  said  gestures,  attempted  ad- 
vances, and  ffross  insults  until  the  said  car  ar- 
rived  at  Gay  Street,  where  the  plaintiff  got  off 
said  car  and  departed  weeping,  humiliated,  and 
sorely  grieved:  that  by  reason  of  the  wrongs  and 
injuries  above  stated,  plaintiff  says  that  through 
the  negligence,  carelessness,  recklessness,  and  unlaw- 
ful conduct  of  the  defendant  through  its  agents, 
and  its  careless,  negligent,  and  unlawful  conduct 
of  keeping  and  retaining  in  its  employ  the  said 
incompetent,    insulting,    and    drunken    motorman    and 
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employee,  the  plaintiff,  Maggie  Lane,  suffered  the 
indignities,  insults,  and  humiliations  offered  to  and 
toward    her   as    above    stated,    to   her    damage   $6,000. 

The  first  and  third  counts  place  the  plaintiff's 
right  of  recovery  upon  the  ground  that  the  de- 
fendant willfully,  maliciously,  and  knowingly  em- 
ployed and  retained  in  its  employment  a  drunken 
and  incompetent  motorman,  and  aver  that  the 
breach  of  contract  and  resulting  injury  to  the 
plaintiff  was  occasioned  by  this  alleged  negligence 
on    the    part    of    the    defendant    company. 

The  defendant  company  demurred  to  the  declara- 
tion upon  the  two  following  grounds,  to  wit: 
First,  that  the  conduct  imputed  to  the  motorman 
in  the  first,  second,  and  third  counts  was  not 
sufficient  in  law  to  sustain  the  action;  second,  that 
if  the  conduct  of  the  motorman  was  such  as  to 
render  him  liable,  still  the  defendant  would  not 
be  liable,  because  it  is  not  averred  that  the  de- 
fendant had  authorized  or  ratified  the  conduct  of 
said    motorman. 

The  demurrer  was  overruled  by  the  Circuit  Judge, 
and  the  defendant  then  filed  a  plea  of  not  guilty, 
and  issue  was  taken  on  this  plea,  and  the  case 
was    tried    before    a    jury. 

The  undisputed  facts,  as  disclosed  by  the  record,  are 
as  follows:  On  July  29,  1898,  the  plaintiff,  Ma^e 
Lane,  who  was  a  woman  of  good  character,  boarded 
one  of  defendant's  cars  at  or  near  Lake  Ottosee, 
in    the    suburbs    of    Knoxville,    for    the    purpose    of 
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being  transported  into  the  city,  and  paid  the  fare 
required  by  the  defendant.  Just  before  this .  car 
reached  the  city,  the  plaintiff  noticed  that  the 
motorman  was  drinking.  She  was  sitting  near  the 
center  of  the  car.  The  motormln  turned  and 
looked  toward  her,  and  said:  'TTou  are  a  good- 
looking  old  girl,  and  I  would  like  to  meet  you 
when  you  get  off."  She  became  indignant,  and  re- 
marked that  she  would  have  some  one  attend  to 
him  when  she  got  off.  Thereafter  he  continued  to 
make  signs  to  her  until  the  conductor  interfered, 
and  the  motorman  then  said:  ^'She  is  nothing  but 
a  whore."  The  plaintiff  commenced  to  cry,  and 
the  motorman  seemed  to  get  angry,  and  said  other 
abusive  things  to  her.  He  stated  that  he  knew 
aU  about  her,  and  that  she  "would  go  out  to  the 
lake  and  throw  herself  out  to  the  men  there." 
He  did  not  put  his  hands  on  her  or  attempt  to 
do  so.  When  he  arrived  at  the  station  the  plain- 
tiff went  to  the  office  of  the  defendant  company 
crying,  and  complained  of  the  insulting  conduct 
of  the  motorman  toward  her.  The  motorman  was 
taken  off  the  run  and  immediately  discharged  by 
the  company.  This  motorman  had  theretofore  shown 
himself  to  be  a  good  and  faithful  employee  of 
the  company,  and  had  never  been  drunk  before 
while  on  duty.  The  defendant  did  not  know  that 
he    drank    at    all. 

At    the    conclusion    of    the    plaintiff's    testimony  the 
defendant      demurred      to     the     evidence      upon      the 
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ground  that  the  plaintiff's  testimony  showed  that 
it  did  not  know  of  tlie  drunkenness  of  the  motor- 
man,  and  that  it  discharged  him  immediately  upon 
learning  of  his  conduct;  and  also  upon  the  ground 
that  as  the  injury  alleged  in  the  declaration  was 
the  ^villful,  malicious,  and  unlawful  emplojTnent  of 
a  drunken  motorman,  the  plaintiff's  cause  of  ac- 
tion was  not  made  out  by  her  omti  proof,  as 
there  was  no  evidence  to  support  this  allegation. 
The  Circuit  Judge  overruled  •  this  demurrer  to  the 
evidence  and  submitted  the  case  to  the  jury  to 
ascertain  and  fix  the  amount  of  damages  suffered 
by  the  plaintiff.  The  jury  rendered  a  verdict  for 
$500,  and  the  defendant's  motion  for  a  new  trial 
having  been  overruled,  it  appealed  to  this  Court, 
and    has    assigned    errors. 

The  first  error  assigned  is  that  the  Circuit  Judge 
erred  in  overruling  the  defendant's  demurrer  to 
the  plaintiff's  declaration.  This  demurrer  raised 
sharply  the  question  as  to  whether  a  common  car- 
rier can  be  held  in  damages  for  inj\iries  to  the 
feelings  of  i>a8sengers  caused  by  a  verbal  insult 
by  one  of  its  employees  in  charge  of  the  car 
upon  which  the  passenger  is  riding.  The  plaintiff 
in  error  insists  that  it  is  not  liable  for  the  in- 
jury complained  of,  unless  the  servant  inflicting 
the  injury  would  be  liable,  and  that  the  servant 
could  not  be  held  liable  for  damages  for  mere 
injuries    to    feelings    resulting    from    a    verbal    insult. 

This     Court     cannot     assent     to     this     proposition. 
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In  the  absence  of  any  contractual  relation  between 
the  parties  this  insistence  of  the  plaintiff  in  error 
might  be  tenable,  but  that  is  not  the  case  pre- 
sented by  this  declaration.  When  Mrs.  Lane  en- 
tered the  car  of  the  defendant  company,  and  paid 
her  fare,  there  was  an  implied  contract  on  the 
part  of  the  company  that  she  should  receive 
proper,  polite,  and  courteous  treatment  from  its 
employees,  and  that  she  should  be  protected  against 
hearing  obscenity,  witnessing  immodest  conduct,  or 
submitting  to  wanton  approach,  and  a  violation  of 
this  contract  on  the  part  of  the  defendant  com- 
pany is  actionable,  and  entitles  her  to  some  dam- 
ages. The  contract  to  carry  passengers  is  not  one 
of  mere  toleration  and  duty  to  transport  the  pas? 
senger  on  its  cars,  but  it  also  includes  the  obliga- 
tion on  the  part  of  the  carrier  to  guarantee  to 
its  passengers  respectful  and  courteoTis  treatment, 
and  to  protect  them  not  only  from  violence  and 
insults  from  strangers,  but  also  against  violence 
and  insult  from  the  carrier's  own  servants.  Rose 
V.  Railroad,  106  N.  C.  Rep.,  170 ;  Cooper  v.  Rail- 
road, 36  Wis.,  657 ;  Lafitte  v.  New  Orleans  City 
&  Lake  Railroad  Co.  (La.),  L.  R.  A.  Rep.,  VoL 
12,  337;  Ooddard  v.  Grand  Trunk  Railway  Co. 
(57  Me.,  202),  2  Am.  Rep.,  39;  Croaker  v.  The 
Chicago  &  Northwestern  Railway  Co,  (36  Wis., 
657),  17  Am.  Rep.,  504;  Woods  Railway  Law, 
Vol.  2,  Sec.  316;  Elliott  on  Railroads,  Vol.  4, 
Sec.     1630;    Rapalge    &    Mack's    Digest    of    Railway 
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Law,    Vol.    2,    pp.    428,    429,    430,    and    authorities 
there    cited. 

It  is  insisted,  however,  that  the  defendant  com- 
pany did  Hot  authorize  the  injury  complained  of, 
and  did  not  ratify  the  wrongs  perpetrated  by  its 
servant,  and  that,  therefore,  it  cannot  be  held 
liable  for  this  unlawful,  oppressive,  and  insulting 
act  of  its  motorman.  This  insistence  on  the  part 
of  the  defendant  company  is  also  untenable,  and 
is  not  supported  by  the  authorities.  It  is  well- 
settled  law  that  in  all  cases  where  the  master 
owes  a  contractual  duty  to  third  persons,  or  to 
the  public,  he  cannot  shirk  or  evade  it  by  com- 
mitting its  performance  to  another,  but  is  bound 
absolutely  to  perform  the  duty,  and  is  liable  for 
a  failure  to  do  so  in  any  respect  whereby  injury 
results  to  others,  whether  such  failure  results  from 
negligence  or  from  the  willful,  wanton,  or  crimi- 
nal conduct  of  the  agent  to  whom  the  duty  is 
committed.  Being  bound  to  do  the  act  or  per- 
form the  duty,  if  he  does  it  by  another,  the 
master  is  treated  as  having  done  it  himself,  and 
the  fact  that  his  servant  or  agent  acted  contrary 
to  his  instructions,  without  his  consent,  or  even 
fraudulently,  will  not  excuse  him.  Authorities  cited 
above;  also,  Pullman  Palace  Car  Co.  v.  Oavin, 
9  Pickle,  58;  Woods'  Railway  Law,  Vol.  2,  Sec. 
315;  Elliott  on  Railroads,  Vol.  4,  Sec.  1630. 
Either  the  company  or  the  passenger  must  take 
the     risk     of     infirmities     of     temper,     maliciousness, 


SEPTEMBER  TERM,   1899.  385 

Knoxville  Traction  Co.  v.  Lane. 

and  misconduct  of  the  employees  whom  the  com- 
pany has  placed  upon  its  cars,  and  to  whom  it 
has  committed  the  discharge  of  its  duty  to  pro- 
tect and  look  after  the  safety  of  its  passengers. 
A  j>assenger  has  no  control  over  them,  and  the 
company  alone  has  the  power  to  select  and  re- 
move them.  It  is,  therefore,  but  just  to  make 
the  company,  rather  than  the  passengers,  take  the 
risk,  and  to  hold  it  responsible.  This  leads  to 
the  conclusion  that  the  defendant  company  is  lia- 
ble for  the  injury  and  insult  willfully  inflicted 
upon  Mrs.  Lane  by  its  employee  while  engaged 
in  performing  the  duty  which  the  company  owed 
to  her,  although  the  company  was  guilty  of  no  neg- 
ligence  in  selecting  its  employees,  and  did  not 
authorize  or  ratify  the  servant's  wrongful  act. 
EDiott  on  Railroads,  Vol.  4,  pp.  2579,  2580,  and 
authorities  there  cited.  Any  other  rule  might  place 
the  traveling  public  at  the  mercy  of  a  reckless 
and  vicious  employee,  and  this  Court  is  not  in- 
clined to  establish  a  precedent  which  will  impair 
the  personal  security  of  passengers,  but  prefers  to 
adopt  the  reasonable  rule  laid  down  by  the  au- 
thorities above  cited,  in  order  to  insure,  as  far 
as  may  be  practicable,  the  full  compliance  by  com- 
mon carriers  with  the  duties  imposed  upon  them 
by  the  law  and  by  the  contractual  relation  be- 
tween   them    and    their    passengers. 

The    defendant    insists,    further^    that    this    suit    is 
based     solely    upon    injury    to    the    feelings    of    the 
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plaintiff,  and  that  it  was  held  by  this  Court,  in 
the  case  of  Wadsivorth  v.  Telegraph  Co.,  that  such 
an  action  cannot  be  sustained.  The  defendant  is 
mistaken  in  its  assumption  that  this  case  rests 
alone  upon  injury  to  the  feelings  of  the  plaintiff, 
for  the  gravamen  of  this  action  is  the  defendant's 
breach  of  its  contract  of  carriage,  which  includes, 
as  has  been  heretofore  stated,  the  duty  to  protect 
the  passenger  from  insult  or  injury,  either  by  its 
employees  or  third  persons.  This  contract  on  the 
part  of  the  defendant  was  directly  violated  by  the 
inexcusable  conduct  of  its  servant  toward  Mrs. 
Lane,  and  the  violation  of  the  contract  gave  her 
a  clear  right  of  action  and  entitled  her  to  re- 
cover  some  damages.  She  may,  therefore,  maintain 
her  action  to  recover  all  the  damages  she  may 
show  herself  to  have  sustained  by  reason  of  the 
wrongful  act  of  the  defendant's  agents,  including 
injuries  to  her  feelings  and  sensibilities,  as  was 
held  in  the  case  of  \Yad8worth  v.  Telegraph  Co., 
2  Pickle,  707.  The  jury  have  fixed  the  damages 
at  $500,  and  it  is  not  assigned  as  error  that  the 
verdict  of  the  jury  is  excessive,  nor  would  such 
assignment,  if  made,  have  been  available  in  this 
case. 

The  defendant's  second  assignment  of  error  is 
that  the  trial  Judge  erred  in  overruling  the  de- 
fendant's demurrer  to  the  evidence.  Under  this 
assignment  it  is  insisted  that  the  only  negligence 
allefi:ed     in     the     declaration     is     that     the     defendant 
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maliciously,  willfully,  and  unlawfully  employed  and 
retained  in  its  employment  a  drunken  and  incom- 
petent motorman,  and  that  the  proof  shows  be- 
yond contradiction  that  the  motorman  was  a  good 
man  for  the  position,  was  not  incompetent,  and 
.  that  it  did  not  know  that  he  was  in  the  habit 
of  drinking.  The  record  does  show  that  the 
motorman  in  question  had  theretofore  been  a  com- 
petent and  trustworthy  employee  of  the  company, 
and  that  it  had  no  notice  that  he  was  in  the 
habit  of  getting  dnmk;  and,  further,  that  the  com- 
pany discharged  him  as  soon  as  the  conduct  com- 
plained of  in  this  action  came  to  the  knowledge 
of  its  officers.  The  Court  does  not  think,  however, 
that  the  only  ground  alleged  in  the  declaration,  upon 
which  the  recovery  in  this  case  can  properly  be  based, 
was  the  malicious,  willful,  and  unlawful  employ- 
ment of  a  drunken  and  incompetent  motorman. 
The  second  count  in  the  declaration  is  an  action 
on  the  facts  of  the  case,  which  is  permissible 
under  our  Code,  and  it  is  there  stated  with  suf- 
ficient clearness  that  the  wrongs  and  injuries  com- 
plained of  grew  out  of  the  defendant's  violation 
of  its  contractual  duty  as  a  common  carrier  of 
passengers  to  protect  this  woman  against  the  in- 
sults that  were  heaped  upon  her  by  this  drunken 
motorman.  This  assignment  is  not,  therefore,  well 
taken,    and    is    accordingly    overruled. 

It    is    next    insisted,    under    the    third    assignment 
of    error,    that    the    trial    Judge    erred    in    charging 
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the  jury  that  they  could,  if  they  they  thought  it 
was  a  proper  case  in  view  of  the  facts  and  cir- 
cumstances developed  by  the  proof,  find  vindictive 
or  punitive  damages  against  the  defendant,  in  ad- 
dition to  the  actual  damage  suffered  by  her.  It  is 
not  claimed  that  the  trial  Judge's  charge  in  ref- 
erence to  the  manner  in  which  vindictive  damages 
can  be  assessed  in  a  proper  case  was  erroneous, 
but  the  contention  is  that  the  plaintiff's  proof 
shows  that  the  defendant  did  not  know  of  the 
drunkenness  of  the  motorman  and  promptly  repudi- 
ated his  act  and  discharged  him,  and  that  for 
these  reasons  this  is  not  a  case  for  the  applica- 
tion   of    the    principle    of    vindictive    damages. 

It  has  already  been  held  in  this  opinion  that 
because  of  the  contractual  relation  between  the 
plaintiff  and  defendant  in  this  case,  the  latter 
was  bound  to  see  that  the  former  received  safe, 
courteous,  and  respectful  treatment  while  on  its 
car,  and  that  it  cannot  excuse  itself  from  liabil- 
ity upon  the  ground  that  it  had  committed  the 
performance  of  this  duty  to  its  employees,  and 
did  not  authorize  them  to  commit  the  wrongs  and 
injuries  complained  of.  Being  bound  to  perform 
these  duties  itself,  and  necessarily  through  agents, 
and  having  intrusted  the  performance  of  the  same 
to  this  motorman,  the  defendant  is  treated  as  hav- 
ing  perpetrated  the  injury  itself,  and  the  facts 
disclosed  in  this  record  make  a  clear  case  for 
vindictive     damages.       Where     fraud,     malice,      gross 
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negligence,  or  oppression  intervenes,  the  law  blends 
the  interest  of  society  and  of  the  aggrieved  indi- 
vidual, and  gives  such  damages  as  will  operate  to 
deter  the  defendant  and  others  from  similar  acts 
of  misconduct.  Doughty  v.  Shown,  1  Heis.,  302; 
Railroad  Co.  v.  Garratt,  8  Lea,  439;  Oox  v.  Crwmr 
ley,  5  Lea,  529.  Exemplary  damages  are  allowed 
when  a  wrongful  act  is  done  with  a  bad  motive 
and  in  disregard  of  social  obligations,  or  where 
there  is  negligence  so  gross  as  to  amount  to  posi- 
tive misconduct.  1  Suth.  on  Damages,  723;  Sedg- 
wick on  Damages,  33 ;  Railroad  v.  Ouinan,  11 
Lea,  103.  The  act  of  the  servant  in  this  case 
was  the  act  of  the  master,  and  was  oppressive 
and  insulting  in  the  highest  degree,  showing  an 
utter  disregard  of  the  rights  of  the  passenger 
under  its  protection,  and  the  trial  Judge  very 
properly  charged  the  jury  that,  in  its  discretion, 
it  might  find  vindictive  or  punitive  damages  against 
the    defendant. 

It  results  that  there  is  no  error  in  the  judg- 
ment of  the  Circuit  Court,  and  the  same  is  af- 
firmed   with    costs. 
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Peters  v.  Whitb. 

{Knoxville.      November     6,     1899.) 

1.  WoBKHouBE.     CorpoTQl  punUhv^eiU  of  oonvicU 

If  workhouse  commissioners  have  authority  un<2ler  the  statute 
to  inflict  corporal  punishment  upon  the  inmates  of  that  insti- 
tution, they  have  no  power  to  delegate  that  authority  to  a 
workhouse  superintendent  or  other  person.     (Po9t%  p.  393.) 

Code  construed:  {  7432  (S.). 

Cases  cited:  Cornell  v.  State,  6  Lea,  624;  Smith  v.  State,  8  Lea, 
744;  Boone  u  State,  8  Lea,  739. 

2.  Same.    Jnfiuite'a  thilA, 

The  superintendent  cannot  lawfully  receive  an  inmate's  child 
into  that  institution,  or  permit  it  to  remain  even  on  payment 
of  its  board.  Much  less  can  he  lawfully  demand  payment  of 
its  board  and  upon  a  saucy  refusal  of  his  illegal  demand  pro- 
ceed to  chastize  the  inmate.     (Po9t,  pp.  394,  395,) 
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Appeal    in    error    from    Circuit    Court    of    Knox 
County.      JosEPir    \V.     Sneed.    J. 

Geeen  &  Shields  for  Peters. 

H.  H.  Taylor  and  J.  W.  Coulton  for  White. 

Wii.KEs,    J.      This    is    an    action    for    damages  for 
injuries    to    the    person.      The    defendant,    Peters,    is 
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Superintendent  of  the  Knox  County  Workhouse, 
and  the  plaintiff  was  an  inmate  of  the  same, 
committed  until  she  should  work  out  a  fine  and 
costs.  When  she  was  taken  to  the  workhouse,  she 
carried  with  her  an  adopted  child,  some  nine  years 
old.  She  placed  in  the  hands  of  Huffaker,  one 
of  the  guards,  a  small  sum  of  money,  some  $7.50. 
After  she  had  heen  in  the  workhouse  a  day  or 
two,  the  Superintendent  told  her  she  would  have 
to  send  the  child  away,  or  pay  board  for  it. 
She  refused  to  do  so,  saying  that  she  had  offered 
the  money  to  the  committing  Justice,  and  he  had 
given  it  back  to  her,  and  she  would  not  give  it 
up    any    more. 

The  Superintendent's  version  is  that  he  told  her 
she  was  talking  too  much,  and  she  replied  that 
she  would  talk  as  much  as  she  pleased,  and  dared 
him  to  whip  her.  Her  version  is  she  told  him 
she  had  nowhere  to  place  the  child,  and  begged 
him  not  to  whip  her  as  she  was  sick.  He  called 
for  the  "bull  whip,"  and  when  it  was  brought, 
he  struck  at  the  woman.  She  grappled  with  him, 
and  forced  him  back  until  one  of  the  guards 
came  to  his  assistance,  and  together  they  threw 
her  upon  the  floor,  and  struck  her  several  times, 
some  six  or  seven,  with  the  leather  part  of  the 
whip,  she  says,  upon  her  nakedness.  He  denies 
this,  however.  It  appears  that  she  was  troubled 
with  a  heart  affection,  and  the  excitement  and 
struggle,   caused     her     to     faint,     and     she     remained 
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unconscious  for  some  time,  and  when  finally  she 
regained  consciousness,  after  a  day  or  more,  she 
was  discharged  from  the  workhouse,  although  she 
had  not  worked  out  the  fine  and  costs.  She  was 
sick  for  some  weeks,  and  unable  to  work.  The 
cause  was  tried  before  the  Court  and  a  jury, 
and  '  there  was  a  verdict  and  judgment  for  $500, 
and  the  defendant  has  appealed,  and  assigned  a 
large  number  of  errors,  which  it  vnll  not  be  nec- 
essary to  notice  seriatim.  The  plaintiff  defended 
upon  the  ground  that  he  had  general  authority 
from  the  Workhouse  Commission  to  inflict  corporal 
punishment  for  any  misconduct  or  disorderly  acts 
of    the    inmates. 

The  charge  of  the  Court  was,  substantially,  that 
the  Superintendent  had  no  authority  to  inflict  cor- 
poral punishment  in  any  case  unless  it  had  been 
investigated  by  the  Commission,  and  directions  given 
that  it  should  be  inflicted,  and  how  and  in  what 
manner  and  to  what  extent  it  should  be  done,  and 
if  he  inflicted  corporal  punishment  without  such 
specific  order,  in  any  case,  it  would  furnish  ground 
for  recovery,  and  that  pxmitive  or  exemplary  dam- 
ages might  be  awarded,  if  the  conduct  of  the  Su- 
perintendent was  malicious  and  wrongful.  The 
Court  refused  to  allow  defendant  to  prove  that 
he  had  general  authority  or  direction  from  the 
Commissioners  to  inflict  such  punishment.  Other 
assignments  are  made  of  minor  importance,  such 
as    that    the    verdict    is    excessive,    and    that    tjie    jury 
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was  instructed  that  if  the  punishment  had  a  ten- 
dency to  and  did  aggravate  any  physical  trouble 
the  convict  had,  that  might  be  considered  in  esti- 
mating  the    damages. 

The  provision  of  the  statute  imder  which  the 
defendant  seeks  to  justify  his  action  is  Section 
7422  of  Shannon's  compilation,  in  these  words: 
"Any  person  refusing  to  work,  or  becoming  dis- 
orderly, may  l^e  confined  in  solitary  confinement, 
and  fed  on  bread  and  water,  or  subjected  to  such 
other  punishment,  not  inconsistent  with  humanity, 
as  may  be  deemed  necessary  by  the  Commissioners 
for    the    government    and    control    of    the    prisoners." 

It  is  said  that  this  language  necessarily  implies 
that  the  Commissioners  may  establish  rules  and 
regulations,  and  we  think  this  is  so  as  to  the 
general  conduct  and  management  of  the  house  and 
its  inmates,  but  it  does  not  authorize  the  Com- 
missioners to  delegate  their  authority  to  inflict  cor- 
poral punishment  to  a  Superintendent  or  other  per- 
son,   if,    indeed,    they    have    such    power    themselves. 

We  need  not  pass  upon  these  questions  further 
than  to  say  that  the  power  to  inflict  corporal 
punishment  upon  the  inmates  of  the  workhouse 
could  not  be  delegated  to  the  Superintendent  by 
the  Commissioners,  but  if  they  could  so  delegate 
it  they  would  not  themselves  be  justified  in  in- 
flicting the  punishment  inflicted  in  this  case  upon 
the  provocation  given.  A  convict  does  not  lose 
all    his    right    of    protection    for    his    person    by  being 
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sentenced  to  the  workhouse,  nor  is  his  liberty  to 
be  restrained,  except  so  far  as  it  is  done  by  the 
law  under  the  sentence  of  the  Court  The  whip- 
ping post  and  lash,  as  means  of  punishment  for 
criminal  offenses,  have  long  since  been  '  abolished 
in  Tennessee  as  relics  of  the  past,  even  when 
criminals  have  been  convicted  by  a  jury  of  their 
peers,  and  it  would  be  an  anomaly  to  hold  that 
when  a  criminal  had  been  thus  convicted  and  sen- 
tenced by  a  Court  he  could  not  be  corporally 
punished,  and  yet  if  he  has  been  sentenced  for 
some  crime  he  might  be  so  punished^  at  the  dis- 
cretion of  one  man,  for  another  offense  or  fault, 
without  even  the  form  or  semblance  of  a  triaL 
It  is  true  prisoners  must  be  kept  in  subordination 
by  proper  means,  but  this  can  be  done  in  the 
workhouse  without  the  lash,  as  it  has  been  done 
in  the  punishment  of  criminals.  The  right  to 
inflict  corporal  pimishment  upon  felons  in  the  pen- 
itentiary is  not  involved  in  this  case,  and  upon 
that  question  we  express  no  opinion.  In  this  case 
the  defendant  had  no  right  to  bring  the  child  to 
the  workliouse,  nor  to  keep  it  there,  and  the  Su- 
perintendent had  no  right  to  let  it  remain  there, 
even  if  its  board  had  been  paid.  It  was  not  a 
proper  place  for  the  child  to  be.  But  the  Super- 
intendent had  no  right  to  demand  pay  for  keep- 
ing it,  nor  to  require  the  plaintiff  to  give  up 
her  money  for  that  purpose.  His  demand  upon 
the    plaintiff    was    imlawful    and    arbitrary.      We    are 
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not  able  to  see  in  her  reply  any  sufficient  provo- 
cation for  the  treatment  the  Superintendent  gave 
her.  She  had  a  right  to  refuse  to  give  up  her 
money,  and  if  she  refused  to  send  away  the  child, 
it  furnished  no  ground  for  inflicting  personal  chas- 
tisement upon  her.  The  Superintendent  could  him- 
self have  sent  the  child  away,  and  should  have 
done  so.  Nor  was  her  language  such  as  to  make 
her  disorderly,  and  if  it  had  been  she  could  have 
been    punished    otherwise. 

The  pimishment  was  wholly  without  authority, 
and  was  arbitrary  and  illegal,  and  the  charge  of 
the  Court  was  correct,  and  the  verdict  of  the  jury 
was    fully    warranted    by    the    facts. 

This  is  not  a  new  question  in  this  State.  The 
cases  of  Cornell  v.  The  State,  6  Lea,  624;  Smith 
V.  The  State,  8  Lea,  744,  and  Boone  v.  The 
State,  8  Lea,  739,  are  in  accord  with  this  hold- 
ing. 

It  is  said  that  these  cases  have  been  rendered 
obsolete  as  the  result  of  later  acts  of  legislation. 
We  do  not  think  so.  While  the  later  statutes 
have,  to  some  extent  changed  the  workhouse  sys- 
tem, such  change  has  not  operated  to  authorize 
the  infliction  of  corporal  punishment  for  such 
cause  as  appears  in  this  case.  Nor  does  it  au- 
thorize the  delegation  of  the  power  to  whip  to  a 
Superintendent    by    the    Commission. 

The    judgment     is  affirmed. 


396  KNOXVILLE : 


Lowry  v.  Whitehead. 


LowRY    V.    Whitehead. 

(Knoxville.     'NovemheT     14,     1899.) 

Ejectment.    Plaintiff's  title. 

The  plaintiff  in  ejectment  must  show  a  perfect  title  to  recover 
even  against  a  defendant  who  has  no  title  or  is  a  naked  tres- 
passer. He  cannot  recover  upon  oomparis'^n  of  titles  with  the 
defendant. 

Cases  cited:  Kingt?.  Coleman,  98  Tenn.,  570;  Hubbard  v.  Godfrey, 
100  Tenn.,  156;  Garrett  v.  Belmont  Land  Co.,  94  Tenn.,  479. 


FROM     HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of 
Hamilton    County.      Floyd    Estill.    J. 

White    &    Martin    for    Lowry. 

Samuel    Boswoeth     Smith    for    Whitehead. 

Wilkes,  J.  This  is  an  action  of  ejectment 
for  about  one  acre  of  ground  which  appears  to 
be  worth  some  $20.  The  contestants  are  colored 
people,  and  the  controversy,  upon  its  merits,  turns 
upon  the  question  of  locating  the  lot  The  plain- 
tiff was  successful  below,  and  defendant  has  ap- 
pealed,   and    assigned    errors.       They    claim    from    a 
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common  source  of  title,  one  Eaton  Hawkins.  Eaton 
owned  a  large  field  covered  with  briars  and  sedge- 
grass.  In  1891,  he  sold  an  acre  of  it  to  Mamie, 
and,  in  1895,  he  sold  another  acre  to  Joseph. 
Joseph  took  possession  of  his  acre,  cleared  it  up, 
dug  a  well,  and  set  out  some  fruit  trees.  Mamie 
did  not  see  her  lot  till  1898,  when  she  went  to 
look  for  it,  and  claimed  as  hers  the  lot  Joseph 
had  improved.  Joseph  insists  that  he  is  on  his 
OAvn  lot,  and  Mamie's  lies  next  to  it  and  west 
of    it. 

Upon  the  question  of  the  location  of  the  lot 
there  is  a  sharp  conflict  of  testimony,  but  it  is 
sufficient  to  say  that  there  is  evidence  to  support 
the  verdict,  and,  under  the  rule,  this  assignment  is 
not    good. 

The    trial    Judge    charged    as    follows: 

"The  simple  question  for  the  jury  to  determine 
in  this  lawsuit  is  whether  the  plaintiflF  or  defend- 
ant has  the  best  title  to  the  lot  in  question/' 
This  is  error.  A  trial  in  ejectment  cannot  be 
decided  upon  a  comparison  of  titles.  The  plaintiflF 
must  recover  upon  his  ovm  title,  even  if  the  de- 
fendant has  no  title,  and  is  a  trespasser.  King 
V.  Coleman,  14  Pick.,  570;  Hubbard  v.  Godfrey, 
16  Pick.,  156;  Garrett  v.  Belmont  Land  Co.,  10 
Pick.,    479. 

And  it  is  error  to  instruct  th^  jury  that  they 
may  compare  titles  and  find  the  best.  Walker  v. 
Fox,    1    Pick.,    164. 
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Without  passing  upon  other  errors  assigned,  the 
judgment  for  this  error  must*  be  reversed.  Prob- 
ably the  trial  Judge  meant  that  the  jury  must 
decide  whose  title  papers  covered  this  land,  refer- 
ring to  a  ((uestion  of  identification  and  not  to 
one  of  title.  But  the  language  used  is  plain. 
The  cause  is  remanded  for  a  new  trial,  and  ap- 
pellee   will    pay    costs    of    appeal. 
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McCluno     i;.     Embreevilt.e,    etc.^  Co. 

•  ■  -  • 

(Knoxville.     October   4,    1899.) 

1.  Constitutional  Law.    Privileges  and  immunitiea  of  citizens  of 

other  States. 

Under  that  provision  of  the  Federal  Constitution  which  g^uaran- 
tees  to  the  citizens  of  each  State  all  the  privileges  and  immu- 
nities of 'citizens  in  the  several  States,  a  State  Legislature  is 
forbidden  to  pass  a  statute  securing  to  resident  creditors  of  an 
insolvent  foreign  corporation  priority  over  creditors  of  the 
same  class  who  reside  in  other  States  of  the  Union,  in  the  dis- 
tribution of  its  assets,  and  hence  Sec.  5,  Ch.  31,  Acts  1877, 
which  undertakes  to  accomplish  this  result,  is  to  that  extent 
unconstitutional  and  void.     {Post^  pp.  400-406.) 

Constitution  construed:  Art.  IV,  Sec.  2  (U.  S.)- 

Act  construed:  Acts  1877,  Ch.  31. 

2.  Same.    Corporation  is  iiot  a  cUUien. 

A  corporation  is  not  a  citizen  within  the  meaning  of  that  clause 
of  the  Federal  Constitution  which  guarantees  to  the  citizens 
of  each  State  all  privileges  and  immunities  of  citizens  in  the 
several  States.  Hence  Sec  5,  Ch.  31,  Acts  1877,  is  operative 
against  corporations  of  other  States  and  against  residents  of 
foreign  countries.     [PosL  p.  401.) 

Constitution  construed:  Art.  IV.,  Sec.  2  (U.  S.). 

Act  construed :  Acts  1877,  Ch.  31. 

3.  'Foreign  Corporation.    Distribution  of  Us  assets  among  creditors. 

Where  a  foreign  corporation  becomes  insolvent,  leaving  assets 
in  this  State  for  distribution,  having  creditors  resident  in  this 
State  and  in  foreign  countries,  and  in  other  States  of  the 
Union,  including  in  the  latter  class  a  corporation,  the  rights 
of  the  several  classes  of  creditors  are  declared  to  be  as  follows: 

*Thi|  opinion,  bo  far  as  it  gave  any  preference  to  oreditors  of  this  State  over 
creditors  of  other  States  of  the  Union,  was  reversed  and  overruled  by  the  Supreme 
Coart  of  the  United  States.— Rbportbb. 
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(1)  Creditors,  except  the  corporation,  residents  of  other 
States  of  the  Union,  are  entitled  to  a  pro  rata,  to  be  ascertained 
by  an  equal  division  of  the  entire  fund  for  distribution  among 
all  the  creditors  of  the  said  several  classes. 

(3)  The  creditors  resident  in  this  State  are  entitled,  in  addi- 
tion to  the  pro  rata  received  by  creditors  who  are  residents  of 
other  Slates,  by  virtue  of  Acts  1877,  Ch.  31,  Sec.  5,  to  such  sums 
out  of  the  pro  rata  dLSsigned  to  the  creditors  resident  in  for- 
eign countries,  and  to  the  corporation  resident  in  another 
State  of  the  Union,  as  will  fully  satisfy  their  claims. 

(3)  Creditors  of  foreign  countries  and  the  corporation  of  an- 
other State  take  equally  with  creditors  of  other  States  of  the 
Union,  but  take  nothing  as  against  Tennessee  creditors  until 
the  latter  are  fully  paid.     {Post,  pp.  400^106. ) 


from:  WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John  P.  Smith^  Ch. 

Green  &  Shields  and  Kirkpatrick^  Williams  & 
Bowman  and  A.   S.  Deadeuick  for  McClung  &  Co. 

TuLLY    R.    CoRNiOK    for   Rogers,    Brown    &    Co. 

Beard,  J.  This  case,  as  presented  now,  involves 
alone  a  controversy  between  adversary  counsel  with 
regard  to  the  nature  of  the  decree  which  should 
be  entered  under  the  mandate  of  the  Supreme 
Court    of    the    United    States. 

The  Embreeville  Freehold,  Land,  Iron  and  Rail- 
way Company  (limited),  a  corporation  organized 
under    the    laws    of    Great    Britain    and    Ireland    for 
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mining  and  manufacturing  purposes,  after  register- 
ing its  charter  in  this  State,  as  required  by  Chap- 
ter 31,  of  the  Acts  of  1877,  began  business  which 
in  a  few  '  years  ended  in  insolvency.  In  1893 
the  present  complainants  filed  the  bill  in  this 
cause  as  a  general  creditors'  bill  for  the  purpose 
of  winding  up  the  insolvent  corporation.  Among 
its  creditors  were  citizens  of  the  State  of  Ten- 
nessee, citizens  of  other  States  of  the  United 
States,  and  citizens  of  Great  Britain  and  Ireland. 
The  cause  was  regularly  conducted  as  an  insolvent 
proceeding  until,  the  case  having  reached  this 
Court,  a  final  decree  was  pronounced,  in  which, 
among  other  things,  it  was  adjudged  that,  under 
the  fifth  section  of  the  Act  already  referred  to, 
Tennessee  creditors  had  a  prioi:ity  in  the  distri- 
bution of  the  assets  of  the  corporation  over  sim- 
ple contract  creditors  of  all  other  countries.  TJie 
effect  of  this  decree  was  to  place  creditors,  whether 
citizens  of  other  States  of  the  United  States  or  citi- 
zens of  foreign  coimtries,  upon  the  same  footing,  and 
to  postpone  all  alike  until  the  Tennessee  creditors 
were  fully  satisfied.  Among  the  creditors  affected 
by  this  decree  were  C.  Or.  Blake  and  Rogers, 
Brown  &  Company,  citizens  of  the  State  of  Ohio,  and 
the  Hull  Coal  and  Coke  Company,  a  corporation 
of  Virginia,  who  were  of  the  class  of  simple 
contract  creditors  of  this  insolvent  corporation. 
Being  dissatisfied  with  this  decree,  these  parties 
sued   out   a   writ   of   error   from  the    Supreme    Court 

19  P— 26 
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of  the  United  States.  Upon  a  hearing  in  that 
Court  it  was  held,  reversing  the  decree  of  this 
Court,  tliat  the  fifth  section  of  the  Act  of  1877,  in 
so  far  as  it  gave  priority  to  home  creditors  over 
creditors  of  the  same  class  of  other  States  of 
the  Union,  was  in  violation  of  the  second  section 
of  the  fourth  article  of  the  Constitution  of  the 
United  States,  which  provides  that  ^*the  citizens 
of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States;*" 
but  it  also  held  that  a  corporation  created  under 
the  laws  of  another  State  of  the  United  States 
was  not  a  "citizen"  within  the  meaning  of  this 
clause  of  the  Constitution.  The  result  was  that 
a  judgment  was  entered  affirming  the  judgment  of 
this  Court  as  to  the  Hull  Coal  and  Coke  Com- 
pany and  reversing  it  as  to  C.  G.  Blake  ani 
Rogers,  Brown  &  Co.,  and  remanding  the  cause 
for  further  proceedings  not  inconsistent  with  the 
opinion  delivered  in  that  Court.  This  opinion  is 
reported  in  Vol.  172,  at  p.  239,  of  United  States 
Supreme    Court    Reports. 

The  respective  counsel  of  Blake  and  Rogers, 
Brown  &  Co.  and  of  the  Tennessee  creditors  and 
alien  creditors  of  this  corporation  differ  radically 
in  their  construction  of  the  opinion  and  mandate 
The  contention  for  the  first  named  creditors  is 
that  the  judgment  of  the  Supreme  Court  of  the 
United  States  places  them  in  the  same  class  with 
the    Tennessee    creditors,     and    that    with    the    latter 
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they  are  entitled  to  full  satisfaction  of  tlieir 
claims  before  the  Hull  Coal  and  Coke  Company, 
and  the  creditors  who  are  residents  of  foreign 
countries  are  let  in  to  share  in  the  distribution 
of  the  assets  of  this  corporation.  On  the  other 
hand,  the  contention  of  the  Tennessee  creditors  and 
of  the  creditors  who  are  residents  of  foreign  coun- 
tries, is  that  the  mandate  of  that  Court  is  fully 
satisfied  when  these  Ohio  creditors  are  permitted  to 
participate  as  general  creditors  in  this  distribution, 
without  priority  over  any  one,  and  that  when  they 
have  received  their  pro  rata  on  the  basis  of  all 
creditors  being  included^  then  they  shall  stand  aside, 
and  the  Tennessee  creditor,  taking  under  the  Act 
of  1877,  are  to  be  satisfied,  and  when  this  is 
done,  then  the  Hull  Coal  and  Coke  Company  and 
these  creditors  residing  in  foreign  countries  take  pro 
rata    of    the    balance    of    the    assets,    if    any. 

Under  this  contention,  the  claims  of  all  cred- 
itors, without  regard  to  this  statutory  preference, 
are  to  be  tabulated  for  the  purpose  of  ascertain- 
ing the  pro  rata  to  be  paid  to  each,  and  when 
so  ascertained  and  the  shares  of  these  Ohio  cred- 
itors are  paid  to  them,  the  whole  of  the  balance 
of  the  assets  of  the  corporation  must  be  applied, 
if  need  be.  to  the  extinguishment  of  the  Tennes- 
see claims,  and  thereafter  as  already  indicated. 
The  insistence  of  the  Ohio  creditors  is  rested 
upon  the  opinion  of  that  Court,  the  gist  of  which 
is    found    in    the    following    paragraph: 
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"We  adjudge  that  when  the  general  property  rnd 
assets  of  a  private  corporation,  lawfully  d<nng 
business  in  a  State,  are  in  course  of  administra- 
tion by  the  courts  of  such  State,  creditors  uho 
are  citizens  of  other  States  are  entitled,  under 
the  Constitution  of  the  States,  to  stand  upon  ihc 
same  plane  with  creditors  of  like  class  whr)  are 
citizens  of  such  Stat«,  and  cannot  be  denied 
equality  of  right  simply  because  they  do  not  re- 
side in  that  State  but  are  citizens  residing  in 
other  States  of  the  Union.  The  individual  plaint- 
iffs in  error  were  entitled  to  contract  with  this 
British  corporation,  lawfully  doing  business  in 
Tennessee,  and  deemed  and  taken  to  be  a  corpora- 
tion of  that  State;  and  no  rule  in  the  distribu- 
tion of  its  assets  among  creditors  could  be  applied 
to  them  as  resident  citizens  of  Ohio,  and  because 
they  were  not  citizens  of  Tennessee,  that  was  not 
applied  by  the  Courts  of  Tennessee  to  creditors 
of  like  character  who  were  citizens  of  Tennessee.'' 
172    IT.   8.    Rep.,  259. 

It  is  contended  by  these  creditors  that  iu  this 
paragraph  the  Court,  in  express  terms,  announced 
the  rule  of  equality  between  themselves  and  the 
Tennessee  creditors,  and  that  this  -equality  can  only 
be  secured  by  giving  them  the  same  preference 
in  distribution  which  the  latter  creditors  have  so- 
cured    to    them    under    the    statute. 

On     the     other     hand,     the     creditors     citizens     of 
Tennessee   and   the   creditors  who    are  citizens   of  for- 
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eign  countries,  as  well  as  the  Hull  Coal  and  Coke 
Company,  insist  that  the  Supreme  Court  of  the  United 
States,  by  its  opinion,  has  expressly  recognized  the 
fifth  section  of  the  Act  of  1877  as  within  the  consti- 
tutional power  of  the  Legislature  of  the  State,  save  as 
it  sought  to  place  in  one  inferior  and  subordinate 
class  creditors  who  were  citizens  of  other  States 
of  this  Union,  and  that  by  the  express  terms  of 
that  Act  the  home  creditors  are  preferred,  and 
that  to  give  these  Ohio  creditors  the  same  pref- 
erence would  be  to  do  so  when  not  only  they 
are  not  named  in  the  Act,  but  when  thev  have 
successfully  impeached  as  imconstitutional  that  part 
of  it  which  refers  to  the  class  of  creditors  to 
which    they    belong. 

It  is  further  insisted  by  them  that  the  Su- 
preme Court  cfP  the  United  States  did  not,  by  its 
mandate,  intend  to  direct  this  Court  to  intei'polate 
the  Act  of  1877,  with  a  provision  giving  prefei^ 
ence  to  creditors  who  had  repudiated  it,  but  that 
its  mandate  is  fully  complied  with  when  this 
Court,  in  favor  of  the  Ohio  creditors,  directs  an 
administration  of  the  assets  of  this  insolvent  cor- 
jioration  so  as  to  give  them  full  and  proportion- 
ate   shares,    as    if    this     Act    was    not    in    existence, 

m 

and    that    having    thus    done    equity    in    their    favor, 
the    fifth    section    of    this    Act    immediatelv    becomes 
operative,    under    the    terms    of    which    complainants, 
as    preferred    creditors,     work    out    a    satisfaction    of' 
their    claims. 
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A  majority  of  the  Court  adopt  this  latter  view, 
belie^'ing  it  to  be  a  sound  construction  of  the 
mandate,  and  a  decree  will  be  entered  in  ac- 
cordance   with    it.    In    this    view    I    do    not    concur. 

While  it  is  possible  the  Supreme  Court  of  the 
ITnited  States  did  not  have  in  mind  this  phase  of 
the  question,  yet  I  think  in  its  opinion  there 
is  laid  down  in  general,  but  clear  and  unmis- 
takable terms,  a  rule  under  which  the  Ohio  cred- 
iters  are  entitled  to  what  they  now  claim.  That 
Court  has  said  that,  so  far  as  thev  were  con- 
cerned,  the  fifth  section  of  the  Act  was  void, 
because  violative  of  that  clause  of  the  Federal 
Constitution  which  provides,  "the  citizens  of  each 
Ptate  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States,"  and 
the  case  has  been  remanded  to  this  Court,  with 
direction  that  we  see .  no  advantage  accrues  to 
home  creditors  over  the  Ohio  creditors.  It  is  evi- 
dent that  administering  the  assets  as  it  is  now 
adjudged  shall  be  done,  a  valuable  "privilege"  is 
secured  to  the  Tennessee  creditors,  of  which  the 
Ohio  creditors  are  deprived.  T  think  this  is  in 
the    face    of    the    opinion    and    mandate. 
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MiNCEY     V.      BraDBUBN. 

(KnoxvUle.       October     19,     1899.) 

1.  MuniciPAL  CoRPOBATioxB.    l^eUiy  to  adverti9e  impounded  stock 

that  does  not  viUate  sale. 

Delay  of  five  days  to  advertise  an  impounded  mule  will  not  vi- 
tiate the  sale  of  the  stock  and  defeat  the  title  of  an  innocent 
pnrchaser,  especially  when  the  delay  was  employed  in  a  search 
for  the  owner.     (Post,  PP'  408-412.) 

2.  Same.    Impoyndlim  ordinance  unreasonable  and  void,  when. 

A  municipal  ordinance  that  directs  sale  of  impounded  stock  upon 
two  days  advertisement  is  unreasonable  and  void,  and  a  pur- 
chaser at  a  sale  thereunder  or  his  innocent  vendee  acquires 
no  title.     (Post,  pp,  412-414.) 

Cases  cited:  Knoxville  v.  King-,  7  Lea,  444;  Moon  v.  State,  11  Lea, 
35. 


FBOM   KiSrOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.     J.    W.    Sneed,    J. 

T.  L.  Cahty  for  Mincey. 

Chas.  Nelson  for  Bradbum. 

WiLKRs,  J.  This  is  a  lawauit  arising  out  of  the 
unlawful  act  of  a  disorderly  mule.  He  was  found 
loitering     about     the     streets     of     Knoxville,     without 
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any  apparent  business,  no  visible  means  of  sup- 
port, and  no  evidence  of  ownership,  except  a  yoke 
on  his  neck.  This  yoke  was  evidence  that  the 
mule  had  been,  at  some  time,  in  a  state  of  sub- 
jection, but  did  not  indicate  to  whom.  Although 
he  does  not  appear  to  have  been  drunk  or  bois- 
terous, a  vigilant  officer  of  the  police  of  the  city 
arrested  him  and  took  him  to  the  lockup.  The 
policeman  was  authorized  to  do  this  by  a  city 
ordinance,  which  was  no  doubt  intended  and  well 
calculated  to  preserve  the  lives  of  the  people  and 
the  good  order  of  the  city  by  prohibiting  mules 
from    being    loose    in    the    streets. 

The  mule  was  arrested  on  the  7th  of  Septem- 
ber and  was  locked  up  in  the  city  pound.  The 
poundkeeper  did  not  know  who  he  belonged  to, 
and  the  mule  made  no  disclosure  of  his  owner- 
ship. The  poundkeeper,  it  appears,  went  to  the 
market  house  and  inquired  of  the  butchers  if  a 
mule  had  escaped  from  any  one  of  them.  Why 
he  should  suppose  that  a  butcher's  stall  should  be 
an  appropriate  place  to  find  out  the  owner  of  a 
live  mule  does  not  appear.  The  poundkeeper  fur- 
ther inquired  of  such  country  people  as  he  could 
find,  if  they  knew  of  any  one  who  had  lost  a 
mule.  A  farmer,  who  lived  out  about  three  miles 
from  the  city,  said  that  one  of  his  neighbors 
had  lost  a  mule,  and  requested  that  no  advertise- 
ment be  made  until  he  could  see  if  the  mule 
was    his    neighbor's.      "WHien     the    farmer     asked    his 
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neighbor  if  he  had  lost  a  mule  he  was  told  that, 
unfortunately,  he  had  not.  In  this  way  five  days 
elapsed  before  any  advertisement  w^as  made.  In 
the  meantime,  the  mule  was  kept  in  close  con- 
finement, and  refused  to  be  interviewed.  On  the 
12th  of  September,  or  five  days  after  the  mule 
was  arrested,  the  poimdmaster  advertised  in  the 
Knoxville  Journal  and  Tribune  that  the  mule  would 
be  sold  on  the  14:th,  unless  called  for  and  charges 
paid;  and  no  one  calling,  the  mule  was  sold 
publicly  for  cash  for  $20,  and  one  0.  T.  Smith 
became  the  purchaser.  The  costs  and  charges  were 
paid  out  of  the  proceeds  of  sale,  and  the  balance 
was  left  in  the  city  treasury,  to  be  called  for 
by  the  o-svner.  What  this  balance  was  does  not 
appear.  It  is  stated  in  the  record  that  it  was 
$ —  (blank,  dollars).  Whether  this  means  that  there 
was  no  balance,  or  that  the  amount  was  unknown  and 
not  material,  is  left  in  doubt.  Mr.  Smith,  the 
purchaser,  sold  the  mule  to  Mincey,  but  for  what 
sum  does  not  appear.  Mincey,  it  appears,  bought 
the  mule  in  good  faith,  and  did  not  know  that 
he  had  ever  been  arrested  or  confined  in  the 
city  lockup,  or  that  he  had  been  sold  by  the 
citv.  So  far  as  he  knew,  the  mule  had  the  usual 
good  reputation  of  his  species.  In  the  meantime, 
Mr.  Bradburn;  to  whom  the  mule  belonged,  missed 
him  from  his  corn  crib,  and  supposed  he  had 
gone  to  Sevier  County,  where  he  came  from  orig- 
inallv.      Tie    made     inquiries,     however,     and     among 
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other  things  went  to  a  telephone  station  to  in- 
quire of  the  poundkeeper  if  he  had  such  a  mule. 
It  appeared,  however,  that  "Central"  was  busy  or 
gone  to  dinner,  and  Mr.  Bradburn  couldn't  reach 
the  poundkeeper.  He  thereupon  asked  Mr.  Clarke 
to  telephone  for  him.  Mr.  Clarke  reported  that 
word  came  back  to  him  from  the  other  end 
of  the  line  that  there  was  no  mule  there.  It 
does  not  appear  who  was  at  the  other  end  of 
the  line,  so  that  the  truth  of  this  answer  is  not 
verified.  The  mule,  however,  did  not  return  to 
Sevier  Coimty,  but  preferred  to  be  locked  up  in 
Knoxvllle. 

Mr.  Bradburn  did  not  see  the  advertisement 
in  the  Journal  and  Tribune;  probably  he  didn't 
take  that  paper,  but  read  the  Sentinel.  Counsel 
says  that  the  advertisement  was  put  in  an  obscure 
place.  Exactly  what  he  means  the  Court  to  infer 
from  that,  we  are  unable  to  see.  The  Court 
cannot  judicially  know  there  is  anything  obscure 
in  any  Knoxville  paper,  unless  it  be  in  the  re- 
ports of  Supreme  Court  opinions,  and  these  appear 
to  be  obscure  only  to  the  lawyers  who  lose  their 
cases.  After  the  sale  and  plaintiff  found  out 
where  his  mule  was,  he  replevied  him.  The  casn 
was  tried  before  the  Court  and  jury  in  the  Court 
below,  and  plaintiff  was  successful,  and  defendant 
has  appealed;  but  he  has  been  paid  back  the 
money  he  paid  for  the  mule,  and  the  further 
proceedings    do    not    appear    to    interest    him.       The 
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city  comes  in,  however,  by  counsel,  and  complains 
earnestly  at  the  charge  of  the  Circuit  Judge. 
The  learned  trial  Judge  charged  that  an  ordinance 
of  the  city,  which  provided  for  a  sale  of  animals 
impounded,  after  only  two  days'  advertisement,^  was 
unreasonable  and  invalid;  that  two  davs  was  not 
sufficient  notice  to  give,  and  a  sale  under  such 
advertisement  would  be  void,  and  confer  no  title 
on  the  purchaser,  and  he  could  communicate  none 
to  a  party  who  bought  from  him  even  without 
notice.  The  learned  trial  Judge  also  charged  that 
the  proceeding  by  the  municipality  to  sell  im- 
pounded stock  being  a  summary  proceeding,  must 
be  strictly  pursued;  that  the  poundmaster  should 
immediately,  upon  impoimding  the  animal,  make 
the  advei-tisement,  and  that  if  the  mule  was  im- 
pounded on  the  7th,  and  not  advertised  till  the 
12th,  it  was  not  a  compliance  with  the  ordinance, 
and  a  sale  thereunder  would  be  null  and  void, 
and  communicate  no  title  to  the  purchaser,  and 
he  could  convey  none  to  his  vendee;  that,  no 
matter  if  the  poundmaster  made  the  delay  with 
good  intentions,  hoping  to  find  the  owner,  it  would 
tumish     no     excuse. 

The  city  attorney  insists  that  this  is  requiring 
too  great  a  degree  of  diligence  on  the  part  of 
the  poundmaster,  and  that  a  reasonable  delay  will 
not  vitiate  his  sale,  especially  when  that  delay  is 
caused    by    trying    to    find    the    owner. 

The    argument    is    that    the    word    immediately,    as 
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used  in  the  ordinance,  does  not  mean  instantane- 
ously; that  the  poundkeeper  must  have  sufficient 
time  to  shut  the  pound  gate  so  as  to  keep  the 
mule  in,  before  he  starts  to  the  printing  office; 
that/'  after  he  does  start  he  may  proceed  in  a 
brisk  walk,  and  is  not  required  to  run;  that 
after  he  gets  there  time  must  be  allowed  to  set 
up  the  matter  in  type,  and  there  must  then  be  a 
delay  until  the  hour  when  the  paper  is  printed 
and  ready  for  distribution,  and  that  the  pound- 
keeper    is    not    required    to    get    out    an    extra- 

We  are  satisfied  the  learned  trial  judge  did 
not  mean  to  require  such  dispatch  as  this,  and 
without  undertaking  to  say  how  rapidly  the  pound- 
master  must  proceed,  we  are  of  opinion  that,  un- 
der all  the  facts  of  this  case,  there  was  no  such 
unreasonable    delay    as    would    render    the    sale    void. 

Now,  if  the  mule  was  the  party  complaining, 
the  Court  would  feel  disposed  to  say  the  delay 
was  too  great,  as  it  does  not  appear  that  the 
mule  had  anything  to  eat  during  his  stay  as  the 
city's  guest.  But  neither  the  city  nor  the  owner 
has    any    ground    of    complaint. 

It  is  said  by  counsel  that  the  other  question 
presented  is  an  exceedingly  important  one,  and  we 
approach    it    with    a    deep    feeling    of    responsibility. 

Counsel  for  plaintiff  says  the  ordinance  is  unrea- 
sonable, and  the  charge  was  necessary  to  correct  a 
great  and  growing  evil.  What  this  evil  is  the 
record     does    not     disclose.       It     is    not     alleged    that 
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*^y  great  trust  or  combine  is  being  formed  in 
impounded  mules,  and  it  is  not  shown  that  any 
trust    at    all    exists    as    to    mules    running    loose. 

The  attorney  for  the  city  has  furnished  us  a 
printed  brief,  which  we  have  read  with  much  in- 
terest and  profit,  and  have  filed  away  for  future 
reference. 

In  it  a  case  is  cited  from  I^'orth  Carolina 
where  the  Supreme  Court  of  that  State  held  that 
tliree  days'  advertisement  of  an  impounded  hog 
was  sufficient.  Shaw  v.  Kennedy,  Term.  R.,  158; 
Helen    v.    Noe,    3    Iredell,    493. 

Also  a  case  from  Missouri  holding  that  three 
days'  advertisement  of  impounded  cattle  was  suffi- 
cient.     White    V.    Harworth,    21    Mo.    App.,    439. 

Under  a  former  ordinance  of  the  city  of  Knox- 
ville,  it  was  held  that  five  days'  notice  by  posters 
at  the  courthouse  door  was  sufficient.  Mayor  of 
Knoxville    v.    King,    7    Lea,    444. 

In  the  case  of  Moo7i  v.  The  State,  11  Lea, 
35,  it  was  held  that  an  ordinance  of  the  taxing 
district  of  Memphis,  providing  that  impounded 
stock  might  be  sold  on  four  days'  advertisement, 
was    valid. 

Xow,  if  it  would  take  four  days  to  affect  the 
city  of  Memphis  with  notice,  it  is  said  it  would 
not  require  less  time  to  reach  the  public  in 
Knoxville. 

The  argument  of  the  city  attorney  seems  to 
be    that    if    a    hog    may    be    sold    in    three    days,    a 
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mule  might  be  sold  in  two  days,  since  he  is 
much  more  of  a  nuisance  and  much  more  dan- 
gerous to  keep,  and  the  city  ought  not  to  be 
expected  to  remain  forever  on  guard.  Now  we  do 
not  desire  to  say  anything  disrespectful  of  or 
derogatory  to  the  mule.  He  has  no  posterity  to 
protect  and  keep  alive  his  memory.  The  ordi- 
nance applies  to  all  animals,  and  we  are  of  opin- 
ion that  two  days'  advertisement  is  not  enough. 
No  owner  would  feel  any  great  sense  of  loss  in 
so    short    a    time. 

We  feel  constrained,  upon  the  ground  stated, 
that  the  time  is  too  short,  and  declare  the  ordi- 
nace  unreasonable,  and  the  judgment  must  be  af- 
firmed. 

The  defendant  must  pay  all  cost.  We  would  tax 
the  city  with  it  as  it  loses  one  of  its  ordinances, 
but  we  are  unable  to  tell  from  the  partial  trans- 
cript   whether    the    city    is    a    party    or    not. 
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Terey    V.    McDaniel. 
(Knoxville.    IN'oveinber    3,    1899.) 

1.  Exemption.    Of  barber  chair  and  mirror. 

A  larg^e  chair  and  mirror,  such  as  are  commonly  used  in  barber 
shops,  are  exempt,  to  the  head  of  a  family,  from  execution  for 
his  debts. 

2.  Same.    Same, 

A  barber  is  a  mechanic,  and  as  such  entitled  to  exemption  from 
execution  for  his  debts  of  a  chair  and  mirror  used  in  the  prose- 
cution of  his  trade. 

Cases  cited:  Story  v.  Walker,  11  Lea,  515;  Waite  v.  Francioli,  90 
Tenn.,  191. 


FROM    BOANE. 


Appeal  in  error  from  Circuit  Court  of  Roane 
Countv.      S.    A.    RooEBs.    J. 

Wright    &    Wright    for    Terry. 

JoHisr  F.  McNuTT  for  McDaniel. 

Wilkes^  J.  This  is  an  action  of  replevin.  It 
originally  involved  a  barber's  chair,  a  looking  glass, 
and  a  map  of  the  world.  After  the  battle  of 
Manila,  and  the  close  of  the  Spanish-American 
war,  the  map  of  the  world  was  released,  presum- 
ably because  it  had  become  incorrect,  obsolete,  and 
valueless.  The  contest  over  the  chair  and  the  look- 
ing glass,  like  the  war  in  the  Philippines,  still 
continued,     however. 
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The  contest  arose  in  this  manner.  Defendant 
had  obtained  a  judgment  against  plaintiff  for  $5, 
and  some  costs.  For  fear  that  plaintiff  might 
meet  with  reverses  and  become  insolvent,  she  swore 
out  an  execution  and  put  it  in  the  hands  of  an 
officer,  with  instructions  to  make  it.  He  proceeded 
to  obey  instructions,  and  seized  the  chair  and  mir- 
ror, when  plaintiff  replevined  them.  The  officer 
thereupon  stepped  out  and  left  plaintiff  and  de- 
fendant   to    carry    on    the    fight. 

Plaintiff  says  he  is  married,  has  a  wife  and 
two  children;  that  he  did  not  own  any  other 
looking  glass,  and  did  not  have  as  many  chairs 
as  the  law  allows,  counting  the  barber's  chair  as 
one,  and  he  was  entitled  to  hold  these  necessary 
articles  as  exempt  to  himself  as  the  head  of  the 
family.  He  also  says  that  he  is  a  barber  by 
occupation,  and  that  he  allows  his  customers  to 
sit  in  this  chair  and  look  into  this  glass  while 
he  proceeds  to  make  gentlemen  of  them,  and  these, 
with  his  razor,  are  the  tools  of  his  trade  or  oc- 
cupation, and  exempt  to  him  as  a  mechanic.  The 
chair  is  not  described  fully  in  the  agreed  state- 
ment of  facts,  nor  is  the  size  and  finish  of  the 
mirror  given,  except  that  it  was  a  large  one,  and 
hung  on  the  wall.  The  chair  is  worth  $8,  and 
the  mirror  $11.  It  is  shown  that  the  plaintiff  is 
a  citizen  of  Roane  County,  and  was  engaged  in 
his  trade,  and  had  a  victim  in  his  chair  when 
the    constable    seized    it,    and    he    did    not    have    any 
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other  barber's  chair,  nor  any  other  mirror  of  any 
kind.  The  Court  tried  the  case  without  a  jury, 
and  thought  plaintiff  was  entitled  to  the  chair 
and  mirror  as  exempt,  and  gave  judgment  for  the 
plaintiff  for  the  costs,  inasmuch  as  the  articles 
had  not  been  taken  out  of  his  possession.  Defend- 
ant has  appealed,  and  assigned  errors.  She  says 
the  chair  is  not  a  suitable  chair  for  family  use, 
and  that  if  the  plaintiff  is  as  poor  as  he  says 
he  is,  that  the  mirror  is  too  large  for  him,  and 
counsel  says  that  the  mirror  is  larger  than  his 
potato  patch.  Plaintiff  demurs  to  the  first  propo- 
sition, and  says  the  chair  is  well  suited  to  raise 
a  family  in,  but  candidly  admits  that  he  has  not 
a    potato    patch    half    as    big    as    the    mirror. 

Counsel  for  plaintiff  urges  upon  the  Court  that 
the  statute  does  not  sav  what  sort  of  a  chair  j\ 
head  of  a  family  may  have,  whether  a  split,  cane, 
or  wood  bottom,  straight  back  or  rocker,  nor  dues 
it  prescribe  how  large  the  looking  glass  may  be, 
and  that  he  is  strictly  within  the  letter  of  the 
law  in  claiming  these  articles.  The  argimient  is 
that  the  law  exempts  a  horse,  and  under  tliat 
head  it  may  be  a  saddle  horse  or  a  harness  horse 
or  a  race  horse,  or  even  a  Spanish  horse.  But  if 
the  Court  should  not  agree  with  him  on  this  prop- 
osition, still  he  insists  that  he  is  entitled  to  these 
articles  as  a  mechanic,  and  that  they  are  indis- 
pensable tools  in  his  trade.  It  is  argued  that 
no    one    is    a    mechanic    except    a    person    who    works 
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on  wood  or  metal,  but  it  is  replied  the  barber 
works  upon  the  head  and  upon  the  cheek,  so 
that,  while  there  is  a  distinction  between  the  two, 
it  seems  to  be  a  distinction  without  any  material 
difference.  Attention  is  called  to  the  fact  also 
that  frequently  the  impression  made  on  the  cus- 
tomer's face  is  similar  to  that  .  made  by  a  car- 
penter with  his  saw.  This  appears,  however,  to 
be  owing  more  to  the  razor  than  the  chair  or 
mirror,  but  (for  pi-udential  reasons,  no  doubt),  the 
constable  didn't  seize  the  razor.  In  Story  v. 
Walher,  11  Lea,  515,  it  was  held  that  a  photog- 
rapher was  not  a  mechanic  but  an  artist,  and 
one  of  such  quality  that  the  law  required  him  to 
pay  a  privilege  tax,  and  take  out  license  before 
he  could  follow  the  business.  But  the  Legislature 
has  not  yet  reached  the  point  where  they  reguiro 
barbers  to  pay  a  privilege  tax.  Possibly  they  may 
have    been    overlooked    up    to    this    time. 

In  the  case  of  Waite  v.  Franciola,  6  Pickle, 
191,  it  was  held  that  a  house  and  sign  painter 
was  both  a  mechanic  and  a  laborer.  The  argu- 
ment is  that  if  a  man  who  spreads  paint  on  a 
board,  and  makes  it  more  attractive,  is  a  me- 
clianic  and  laboring  man,  another  man  who  spreads 
soap  on  the  face  and  makes  it  more  presentable, 
is    likewise    a    mechanic    and    laboring    man. 

We  must  confess  that  we  are  not  able  to  an- 
swer such  logic  as  this.  To  look  at  him,  the 
barber    appears    to    be    a    professional    gentleman,    and 
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we   feel    much    hestitation    in    classing    him    with    me- 
chanirts.    except    upon    his    own    request. 

The  decisions  of  the  several  States  are  by  no 
means  uniform  a?  to  who  may  be  classed  as 
mechanics,  and  what  may  be  treated  as  mechanics' 
tools. 

Thus,  in  Michigan,  a  dentist  is  a  mechanic. 
Maxon  v.  Perrott,  17  Mich.,  332.  But  in  Mis- 
sissippi he  is  not.  Whitcomh  v.  Reid,  31  Miss., 
567. 

A  pool  table  in  a  saloon  is  held  not  to  be  a 
tool,  upon  the  ground  that  the  saloon  could  run 
without  a  pool  table  and  a  pool  table  could  be 
run  without  a  saloon,  but  not  very  successfully. 
Ooozen    v.    Phillips^    49    Mich.,    7. 

In  Baker  v.  Willis,  123  Mass.,  194,  it  was 
held  that  a  tinner  was  entitled  to  a  cornet  horn, 
as  well  as  his  working  tools,  and  this  was  on 
the  idea  that  while  he  carried  on  his  trade  with 
his  tools  occasionally,  his  chief  occupation  was 
blowing    the    horn. 

In  Illinois  it  was  held  that  a  piano  was  a  tool 
necessary  to  a  music  teacher.  Annud  v.  Murphy, 
69    HI.,    337. 

And  in  Massachusetts,  that  a  fiddle  and  bow 
were  exempt  as  tools  necessary  to  a  fiddler's  occu- 
pation. Goddard  v.  Chaffee,  2  Allen,  395.  And 
so  also  in  New  Hampshire.  Wilkinson  v.  Alley, 
45  X.  H.,  452.  And  that  a  mirror  was  abso- 
lutely   necessary    to    the    occupation     of     a    milliner. 
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Now,  if  a  mirror  was  as  necessary  to  a  man 
as  to  a  woman,  this  case  would  be  conclusive  as 
to  the  mirror,  but  does  not  touch  the  question 
of    the    chair. 

In  New  York  a  fisherman's  boat  and  net  were 
held  to  be  tools  of  his  trade.  Sammis  v.  Smith, 
1  N.  Y.  (T.  &  C),  144.  So,  also,  a  rope  used 
as  a  boatman's  tow  line.  Fields  v.  Moid,  15  Abb., 
C.  Also  a  gun  in  the  hands  of  a  hunter.  Choate 
V.    Beddings,    13    Tex.,    581. 

And  in  Vermont,  it  is  expressly  decided  that 
a  barber's  chair  is  exempt  as  a  tool.  Allen  v. 
Thompson,  45  Vt.,  172.  And  in  Texas,  that  a 
chair,  mirror,  and  table  are  barbers'  tools.  Fore 
V.    Cooper,    34    S.    W.    Kep.,    341. 

The  cases  all  liold  that  the  exemption  law  must 
be    liberally    construed    to    preserve    the    exemption. 

Now,  there  can  be  no  doubt  that  the  law  ex- 
empts a  chair,  and  there  is  none  that  a  barber's 
chair  is  a  chair.  There  can  be  no  doubt  that 
the  law  exempts  a  looking-glass,  and  a  mirror  on 
the  wall  is  a  looking-glass,  so  that  defendant  comes 
within    the    letter    of    the    law. 

We  think  also,  that,  at  his  request,  he  must 
be  classed  as  a  mechanic  and  laborer,  as  well  as 
orator  and  news  agent,  and  is  therefore  within 
the  spirit  of  the  law,  and  is  entitled  to  the  ex- 
emption. 

We  therefore  affirm  the  judgment  of  the  Court 
below,    with    costs. 
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*1Tarbison   V.   Knoxville   Iron    Co. 

{Knoxville.       November     8,     1899.) 

1.  Master  and  Servant.    Payment  of  emvloyees^  wages. 

Acts  1899,  Ch.  11,  requiring^  payment  in  money  at  face  value,  if 
presented  on  a  regpular  pay  day  or  not  less  than  thirty  days 
after  issuance,  of  all  coupons,  scrip,  punchouts,  store  orders, 
or  other  evidences  of  indebtedness  issued  to  employees  for 
wages,  although  the  same  are  payable,  by  their  terms,  in  mer- 
chandise, embraces  all  employers  alike,  whether  they  resort 
to  said  method  of  payment  of  their  employees  habitually  and 
arbitrarily  or  only  occasionally  and  without  constraint  of  their 
employees.     {PosU  PP-  '^36,  427. 

Act  construed:  Acts  1899,  Chi^l. 


2.  Innocent  Holder.    Owscrlp  purchased  at  discount  from  employees 

A  purchaser,  upon  th^Lopen  market,  at  fifteen  per  cent,  discount, 
of  such  coupons,  scrip,  etc..  issued  for  employees'  wages,  as  are 
required  by  Acts  1899,  Ch.  11,  to  be  paid  in  money  at  face  value, 
is  a  bona  JUle  holder  thereof  within  the  meaning  of  said  Act, 
and  entitled  to  recover  thereon  not  merely  the  amount  ex- 
pended, but  the  face  value  of  the  paper.     {Post,  p,  428.) 

Act  construed:  Acts  1899,  Ch.  11. 

3.  Constitutional  Law.    Acts  1899,  Ch,  lU  is  constitutional. 

Acts  1899,  Ch.  11,  requiring  employers  to  pay  in  money  at  face 
value,  if  presented  on  a  regular  pay  day,  or  not  less  than  thirty 
days  after  issuance,  all  orders  for  merchandise  and  other  like 
papers  issued  to  employees  for  wages,  is  not  an  unconstitutional 
abridgment  of  the  employer's  right  to  contract.  Said  statute 
does  not  violate  the  *'  due  procees  of  law  "  or  the  ^'  law  of  the 
land  "  clauses  of  either  the  Federal  or  State  Constitutions.  It 
is  both  **due  process  of  law  "  and  *'  the  law  of  the  land  "  It  is 
likewise  a  legitimate  exercise  of  the  police  power.  (Po8t,  pp, 
429-^i48.) 

Act  construed:  Acts  1899,  Ch.  11. 

Constitution  construed:  Art.  I.,  Sec.  8;  U.  S.  Con.,  XIV.  Amend- 
mendment. 

*On  tbe  question  of  the  validity  and  effect  of  statutes  requiring  wages  to  be  paid 
in  lawful  money  there  is  a  note  reviewing  the  authorities  with  the  case  of  Avent- 
Beattyville  Goal  Co.  v.  Com.  (Ky.),  28  L.  R.  A.,  273  —Reporter. 


103 

117 


42jl 

e76| 


422  KNOXVILLE : 


Harbison  v.  Knozyille  Iron  Co. 


4.  Same.     **  I>ue  process  of  law  "  and  **  law  of  the  land  "  are  the  same. 

The  constitutional  phrases,  '*due  process  of  law"  and  **  law  of 
land,"  are  of  the  same  import,  and  that  which  is  entitled  to 
recog^nition  as  the  one  is  to  be  recognized  as  the  other  also- 
{Post,  p.  431,) 

Cases  cited:  Railroad  v.  Harris,  99  Tenn.,  704;  96  U.  S.,  101. 

5.  Same.    Liberty  and  property. 

The  Court  defines  **  liberty  "  and  ''property  "  as  these  terms  are 
used  in  the  **due  process  "  and  '*  law  of  the  land  "  clauses  of 
the  Federal  and  State  Constitutions,  and  holds  that  the  right  of 
contract  is  an  inherent  part  both  of  the  right  of  liberty  and  of 
the  right  of  property.     {Post,  pp.  429-431,) 

Constitution  construed:  Article  I.,  Sec  8;  U.  S.  Con.,  XIV. 
Amendment. 

Cases  cited:  Dugger  v,  Ins.  Co.,  95  Tenn.,  252;  Bank  v.  Divine 
Grocery  Co.,  97  Tenn.,  611;  98  N.  Y.,  98  (S.  C,  50  Am.  Rep., 
640);  165  U.  S.,  589;  169  U.  S.,  391;  127  U.  S.,  684;   16  Wall.,  127. 

6.  Same.    Corporations  included  in  ''due  process^  and  ^'^law  of  the 

land  "  clauses, 

A  corporation  is  a  "  person  "or  "  man  "  within  the  meaning,  and 
entitled  to  the  protection,  of  the  "due  process "  and  "  the  law 
of  the  land  "  clauses  of  the  Federal  and  State  Constitutions. 

(Post,  p,  429.) 

Constitution  construed:  Art.  I.,  Sec.  8;  U.  S.  Con.,  XIV.  Amend- 
ment. 

Cases  cited:  Dugger  v,  Ins.  Co.,  95  U.  S.,  350;  Railroad  v,  Harris, 
99  Tenn.,  705;  164  U.  S.,  578;  165  U.  S.,  154. 

7.  Same.    Right  of  contract. 

The  right  of  contract,  though  a  part  of  the  "  liberty  "  and  "  prop- 
erty "  of  the  citizen,  may  nevertheless  be  abridged,  or  even 
destroyed,  by  a  statute  that  is,  within  the  constitutional  terms, 
"due  process  of  law  "and  "the  law  of  the  land."  (Post,  p. 
431.) 

8.  Same.     '"Law  of  the  land  "  defined. 

The  Court  quotes  from  the  cases  many  useful  and  approved  defi- 
nitions of  the  term  "  law  of  the  land,"  but  recognizes  and  con- 
cedes the  difficulty,  if  not  impossibility,  of  giving  a  definition 
that  is  at  once  perspicuous,  comprehensive,  and  satisfactory. 
"The  law  of  the  land"  at  any  particular  date  is  the  whole 
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body  of  yalid  laws,  atatntory  or  otherwise,  existing  and  in 
force  in  the  State  at  that  partiealar  date.  Every  valid  statute 
is  the  ''law  of  the  land"  with  respect  to  its  subject-matter. 
The  *'  law  of  the  land  **  is  constantly  changing  as  new  statutes 
are  enacted  and  old  ones  repealed,  or  new  principles  evolved. 
{Po8U  pp.  432-438.) 

9.  Same.     Statvtes  are  the  *'  law  of  the  Umd"  wheTi, 

A  general  or  public  statute  is  valid  as  the  '4aw  of  the  land'' 
which  embraces  all  persons  who  are  or  may  come  into  like  sit- 
uation and  circumstances.  To  render  special  or  class  legisla- 
tion valid  as  the  ''law  of  the  land,"  it  must,  in  addition,  be 
based  upon  a  classification  that  is  natural  and  reasonable  and 
not  arbitrary  and  capricious.    (Post,  W'  434,  435,) 

Cases  cited:  Sutton  v.  State,  96  Tenn.,  710;  Railroad  v.  Harris, 
99  Tenn.,  705;  Stratton  v.  Morris,  89  Tenn.,  521;  Henley  v. 
State,  9-'  Tenn.,  698. 

10.  PoLiCB  PowEB.    Exerdae  of. 

Under  the  police  power  the  State  has  the  right,  and  it  is  its  duty, 
to  enact  and  enforce  all  such  laws  not  in  plain  conflict  with 
some  provision  of  the  State  or  Federal  Constitution  as  may 
rightly  be  deemed  necessary  or  expedient  for  the  safety, 
health,  morals,  comfort,  and  welfare  of  its  people.  This 
power  expands  to  meet  new  conditions.  The  Legislature  is 
invested  with  a  large  discretion  in  its  exercise,  and  a  strong 
presumption  obtains  in  favor  of  the  lawfulness  of  its  exercise 
by  the  Legislature.  The  right  of  contract  between  employer 
and  employees  is  a  legitimate  subject  for  the  exercise  of  this 
power.     {Post,  pp,  441-447,) 
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H.    G.    Kyle,    Ch. 
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Caldwell,  J.  The  bill  in  this  case  was  filed 
to  collect  an  alleged  indebtedness  of  $1,678.  The 
Chancellor  granted  the  relief  sought,  and  the  Court 
of    Chancery    Appeals    affirmed    his    decree. 

The  defendant  is  a  domestic  corporation  engaged 
in  the  manufacture  and  sale  of  iron  and  in  the 
mining  and  sale  of  coal.  It  employs  about  two 
hundred  laborers,  and  has  one  regular  pay  day 
each  month,  being  that  Saturday  which  is  the 
nearest  to  '  the  20th  of  the  particular  month.  On 
this  day  each  employe  is  paid  in  cash  the  amount 
due  him  up  to  the  first  day  of  the  month,  but  never 
up  to  the  day  of  payment.  On  every  Saturday 
in  the  month,  however,  the  defendant  holds  itself 
in  readiness  to  pay  all  of  its  employees  the  full 
amount  then  due  them  if  they  will  receive  it  in 
orders  for  coal,  at  twelve  cents  per  bushel,  and 
the  afternoon  of  every  Saturday,  from  1  o'clock 
to  5  o'clock,  is  set  apart  for  that  purpose.  About 
75  per  cent,  of  all  the  wages  earned  by  the 
laborers  is  paid  in  these  coal  orders.  The  orders 
are    in    the    following    form: 

"Let    bearer    have bushels    of    coal,    and 

charge    to    my    account. 

"Signed, . 

"Accepted  -,   1899. 

"Knoxville  Iron  Company." 

The  complainant  '  purchased  six  hundred  and 
fourteen     of    these    orders,     aggregating     $1,678,     and 
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thereafter  presented  them  to  the  defendant  on  a 
regular  pay  day  and  demanded  payment  in  cash. 
Payment  being  refused,  he  brought  this  suit  to 
collect  the  several  orders.  lie  bases  his  action  on 
Sections  1  and  2  of  Chapter  11  of  the  Acts  of 
1899,  which  are  in  the  following  language,  namely: 
"Sectiox  1.  Be  it  enacted  by  the  Oeneral 
Asseynbly  of  the  State  of  Tennessee,  That  all  per- 
sons, firms,  corporations,  and  companies  using  cou- 
pons, scrip,  punchouts,  store  orders,  or  other  evi- 
dences of  indebtedness  to  pay  their  or  its  laborers 
and  employees,  for  labor,  or  otherwise,  shall,  if 
demanded,  redeem  the  same  in  the  hands  of  such 
laborer,  employe,  or  bona  fide  holder,  in  good  and 
lawful  money  of  the  TJnited  States;  Provided,  The 
same  is  presented  and  redemption  demanded  of  such 
person,  firm,  company,  or  corporation  using  same 
as  aforesaid,  at  a  regular  pay  day  of  such  per- 
son, firm,  company,  or  corporation  to  laborers  or 
employes,  or  if  presented  and  redemption  demanded 
as  aforesaid  by  such  laborers,  employees,  or  bona 
fide  holders,  at  any  time  not  less  than  thirty  days 
from  the  issuance  or  delivery  of  such  coupon, 
scrip,  punchout,  store  order,  or  other  evidences  of 
indebtedness  to  sucli  employees,  laborers,  or  bona  fide 
holder,  such  redemption  to  be  at  the  face  value 
of  said  scrip,  punchout,  coupon,  store  order,  or 
other  evidence  of  indebtedness;  Provided  .further. 
Said  face  value  shall  be  in  cash  the  same  as  its 
purchasing    power    in    goods,    wares,    and    merchandise 
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at  the  commissary,  company  store,  or  other  repos- 
itory of  such  company,  firm,  person,  or  corpora- 
tion   aforesaid. 

"Sec.  2.  Be  it  further  enacted^  That  any  em- 
ploye, laborer,  or  bona  fide  holder,  referred  to  in 
Section  1  of  this  Act,  upon  presentation  and  de- 
mand for  redemption  of  such  scrip,  coupon,  punch- 
out,  store  order,  or  other  evidence  •  of  indebtedness 
aforesaid,  and  upon  refusal  of  such  person,  firm, 
corporation,  or  company  to  redeem  the  same  in 
good  and  lawful  money  of  the  United  States, 
may  maintain  in  his,  her,  or  their  own  name,  an 
action  before  any  Court  of  competent  jurisdiction 
against  such  person,  firm,  corporation,  or  company 
using  same  as  aforesaid,  for  the  recovery  of  the  value 
of  such  coupon,  scrip,  punchout,  store  order,  or 
other  evidence  of  indebtedness,  as  defined  in  Sec. 
1    of    this    Act." 

The    company    defends    upon    three    grounds: 

(1)  That  the  Act  does  not  apply  to  a  case 
like    this : 

(2)  That  complainant  is  not  a  bona  fide  holder; 
and 

(3)  That    the    Act    is    unconstitutional. 

These  defenses  will  be  considered  in  the  order 
named. 

First.  The  substance  of  the  first  contention  is 
that,  hy  a  correct  construction,  it  must  be  held 
that  "All  persons,  firms,  croporations,  and  com- 
panies    using    coupons,     scrip;     punchouts,     store     or- 
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ders,  or  other  evidences  of  indebtedness  to  pay 
their  or  its  lalwrers  or  employees,"  means  only  such 
persons,  firms,  corporations,  and  companies  as  are 
accustomed  to  use  coupons,  scrip,  punchouts,  store 
orders,  or  other  evidences  of  indebtedness  to  pay 
their  or  its  laborers  or  employees,  and  as  so  use 
them  arbitrarily;  and  that  the  defendant  has  no 
such  custom,  and  is  therefore  not  included  in  the 
terras  of  the  Act.  No  reason  is  perceived  by  the 
Court  for  so  restricting  and  limiting  the  broad 
and  unqualified  words  of  the  statute.  The  evident 
intention  of  the  Legislature  was  to  include  every 
person,  firm,  corporation,  and  company  using  cou- 
pons, scrip,  punchouts,  store  orders,  or  other  evi- 
dence of  indebtedness  to  pay  their  or  its  laborers 
and  employes,  whether  such  use  be  habitual  and 
arbitrary,  or  only  occasional  and  without  constraint. 
But,  if  this  we're  not  true,  the  defendant  is 
included  bv  its  own  construction.  The  Court  of 
Chancery  Appeals  found  that  the  defendant  is  so 
accustomed  to  use  coal  orders;  that  it  in  that 
"way  pays  off  about  seventy-five  per  cent,  of  the 
wages  earned  by  its  employees,"  and  that  its  course 
of  business  in  that  respect  is  one  "whereby  em- 
ployes are  systematically,  in  the  main,  settled  with 
in  coal  orders  instead  of  cash,  and  where,  though 
there  is  no  compulsion  in  form,  yet,  in  fact,  by 
holding  back  their  wages  such  a  motive  power  is 
brought  to  bear  upon  their  freedom  of  choice  as 
to    practically    amount    to    coercion;"    that    the    facts 
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of  tlie  case  *'show  a  species  of  compulsion  whereby 
the  defendant  takes  advantage  of  the  necessities 
or  the  improvidence  of  its  employees,  and  so  places 
them  in  a  position  where  they  feel  compelled  to 
take    their    wages   in    coal    orders." 

So  that,  by  the  true  construction,  and  also  by 
that  suggested  by  the  defendant,  it  is  included 
in    the    provisions    of    the    statute. 

Second.  It  is  next  contended  that  complainant 
is  not  a  bona  fide  holder,  because  he  purchased 
the  coal  orders  sued  upon  at  a  discount  of  fifteen 
cents  on  the  dollar.  It  is  true  that  complainant 
gave  only  eighty-five  cents  on  the  dollar  for  these 
orders,  but  that  does  not  prevent  him  from  being 
a  houa  fide  •  holder  within  the  meaning  of  the 
statute.  He  made  the  purchases  upon  the  open 
market,  fairly  and  honestly,  and  gave  ten  cents 
more  on  the  dollar  for  the  orders  than  thev  had 
usually  sold  for.  To  constitute  him  a  bona  fide 
holder,  it  is  only  necessary  that  he  should  have 
bought  the  orders  fairly,  honestly,  and  for  a  rea- 
sonable price,  in  good  faith,  as  contradistinguished 
from    bad    faith. 

The  suggestion  that  complainant's  recovery,  if 
allowed  at  all,  should  be  limited  to  the  price 
paid,  is  conclusively  answered  by  the  provision 
of  the  statute  that  the  redemption  or  recovery 
shall  be  for  "the  face  value  of  such  scrip,  punch- 
outs,  coupons,  store  orders,  or  other  evidences  of 
indebtedness." 
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Third,  Finally,  it  is  said  that  the  Act  abridges 
the  right  of  contract,  and  for  that  reason  it  is 
challenged  as  repugnant  to  that  part  of  Section  1 
of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States  which  declares  that  no  State 
shall  "deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,"  and  to  that 
part  of  Section  8  of  Article  1  of  the  Constitu- 
tion of  Tennessee,  which  declares  that  "no  man 
shall  be  .  .  .  deprived  of  his  life,  lib- 
erty, or  property  but  by  .  .  .  the  law 
of    the    land." 

A  corporation  is  a  "person"  within  the  provis- 
ion against  deprivation  of  life,  liberty,  or  prop- 
erty "witliout  due  process  of  law"  (C  £  L. 
Turnpike  Road  Co.  v.  Sanford,  164  U.  S.,  578; 
Oulf,  C.  &  S.  F.  By.  V.  FAlis,  165  U.  S.,  154; 
Dugger  v.  Insurance  Co.,  95  Tenn.,  250) ;  and  it 
is  a  "man"  within  the  provision  against  depriva- 
tion of  liberty  or  property  otherwise  than  by  "the 
law  of  the  land"  (Railroad  v.  Harris,  99'  Tenn., 
705) ;  hence,  the  defendant,  which  is  a  corpora- 
tion, is  entitled  to  the  protection  guaranteed  by 
both    provisions. 

The  "liberty"  contemplated  in  each  provision 
means  not  only  the  right  of  freedom  from  servi- 
tude, imprisonment,  or  physical  restraint,  but  also 
the  right  to  use  one's  faculties  in  all  lawful 
ways,  to  live  and  work  where  he  chooses,  to 
pursue    any    lawful    calling,     vocation,    trade,    or    pro- 
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fession,     to    make     all    proper    contracts    in     relation 
thereto,    and    to    enjoy    the  legitimate    fruits    thereof. 

In  Matter  of  >  Jacobs,  98  N.  Y.,  98  (S.  C, 
50  Am.  R.,  640);  Allgeyer  v.  Louisiana,  165  U. 
S.,  5S9y  H olden  v.  Hardy,  169  U.  S.,  391; 
Powell  V.  Pennsylvania,  127  U.  S.,  684,  "prop- 
erty," as  the  word  is  there  used,  signifies  not 
only  those  tangible  things  of  which  one  may  be 
the  owner,  but  everything  he  may  have  of  an 
exchangeable  value.  It  includes  the  right  to  ac 
quire  and  dispose  of  property,  and  to  make  all 
lawful  contracts  essential  to  those  ends;  and  such 
contracts  are  entitled  to  the  '  same  protection  as 
the  property  itself.  H olden  v.  Hardy,  169  U.  S., 
391;  Dugger  v.  Insurance  Co,,  95  Tenn.,  252; 
Bank  v.  Divine  Grocery  Company,  97  Tenn.,  611, 
612.  "In  the  privilege  of  pursuing  an  ordinary  call- 
ing or  trade,  and  of  acquiring,  holding,  and  sell- 
ing property,  must  be  embraced  the  right  to  make 
all  proper  contracts  in  relation  thereto."  Allgeyer 
V.  Louisiana,  165  U.  S.,  591.  "Labor  is  property, 
and  as  such  merits  protection.  The  right  to  make 
it  available  is  next  in  importance  to  the  rights 
of  life  and  liberty.  It  liesj  to  a  large  extent, 
at  the  foundation  of  most  other  forms  of  prop- 
ertv,  and  of  all  solid  individual  and  national 
prosperity."  Slaughterhouse  Cases  (dissenting  opin-, 
ion    of    Judge    Swayne),    16    Wall.,  127. 

Therefore,     the     right    of    contract    is    undoubtedly 
an    inherent    part    of    the    right    of    liberty,    and    also 
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of  the  right  of  property,  and  deprivation  of  it  is 
equally  forbidden.  But  none  of  them  are  unlimited 
rights.  All  are  subject  to  the  law's  control,  and 
may,  at  any  time,  be  abridged  or  enlarged  or 
even  destroyed  within,  constitutional  bounds.  None 
of  them  can  be  affected  or  taken  away,  except 
by  "due  process  of  law"  or  the  "law  of  the 
land;"  yet  all  of  them  may  be  curtailed  or  de- 
stroyed, by  that  means.  The  declaration  againsc 
deprivation  "without  due  process  of  law,"  or  other- 
wise than  by  "the  law  of  the  land,"  necessarily 
implies  that  deprivation  may  be  rightly  accom- 
plished and  justified  by  such  process  or  law. 
What,  then,  is  "due  process  of  law,"  or  "the 
law  of  the  land?"  The  two  phrases  have  exactly 
the  same  import,  and  that  which  is  entitled  to 
recognition  as  the  one  is  to  be  recognized  as  the 
other  also.  Davidson  v.  New  Orleans,  96  TJ.  S., 
101;  Railroad  v.  Harris,  99  Tenn.,  704;  Cooley's 
Const.  Lim.  (5th  Ed.),  431;  Black's  Const.  Law,- 
479. 

The     present     statute,     if    valid,     is     "the     law    of 
the    land"    as    to    the    provisions    thereof,     and    that 

> 

which     is     accomplished  by     it     is     done     *T)y     due 

process     of     law."      All  valid     laws,     statutory     and 

otherwise,     now     existing  in     this     State,     constitute 

the     aggregate    body    of  our    present    *1aw    of    the 

land;"     and    each    part,  each    separate  law    that    is 
complete     in     itself,     may     properly     be     called     the 

'Haw    of    the    land"    as  to    the    matter    or    matters 
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embraced  therein.  Some  of  these  laws  are  old 
and  some  are  new.  They  are  constantly  changing, 
and,  for  that  reason,  it  is  impossible  to  formulate 
a  definition  that  will,  at  all  times,  include  every- 
thing that  may  be  or  come  within  and  exclude 
everything  that  may  be  or  fall  without,  the  true 
meaning    of    the    phrase,    "law    of    the    land." 

Recognizing  the  difficulty  of  giving^  any  "defini- 
tion which  would  be  at  once  perspicuous,  com- 
prehensive, and  satisfactory,"  Mr.  Justice  Miller 
said  it  was  a  part  of  wisdom  to  ascertain  the 
intent  and  application  of  so  important  a  phrase 
"by  the  gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which  such  de- 
cisions may  be  founded."  Davidson  v.  New  Or- 
leans, 96  U.  S.,  104.  A  like  view  is  still  en- 
tertained and  enforced  by  the  Supreme  Court  of 
the  United  States.  Holden  v.  Hardy,  169  U.  S., 
«90. 

!N"evertheless,  many  useful  and  approved  defini- 
tions are  to  be  found,  and  a  few  of  them  arc 
here  repeated:  "Due  process  of  law  is  the  appli- 
cation of  the  law  as  it  exists  in  the  fair  and 
regular  course  of  administrative  procedure." .  Slaugh- 
terhouse Cases,  16  Wall.,  127.  "As  to  the  words 
from  Magna  Charta  incorporated  into  the  Consti- 
tution of  Maryland,  after  volumes  spoken  and 
written  with  a  view  to  their  exposition,  the  good 
j^ense     of    mankind     has     at    length     settled     down    to 
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this:  that  they  were  intended  to  secure  the  indi- 
vidual from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestricted  by  the  established  prin- 
ciples of  private  rights  and  distributive  justice.'" 
Bank  of  Columbia  v.  Okely,  4  Wheaton,  244. 
"By  'the  law  of  the  land'  is  most  clearly  in- 
tended the  general  law ;  a  law  which  hears  before 
it  condemns;  which  proceeds  upon  inquiry  and 
renders  judgment  only  after  trial.  The  meaning 
is  that  every  citizen  shall  hold  his  life,  liberty, 
property,  and  immunities  under  the  protection  of 
the  general  rules  which  govern  society."  Mr.  Web- 
ster's Argument  in  Dartmouth  College  v.  Woodard, 
4  Wheaton,  518.  "  'Due  process  of  law'  is  process 
due  according  to  'the  law  of  the  land.'  This 
process  in  the  States  is  regulated  by  the  law 
of  the  State."  Walker  v.  Sauvinet,  92  U.  S., 
93.  "Whatever  in  the  regular  administration  of 
law  in  a  State  is  general  and  impartial  in  its 
operations  on  all  persons,  is  'due  process.' "  2 
Tucker's  Const.  U.  S.,  Sec.  390.  "Law,  in  its 
regular  course  of  administration  through  courts  of 
justice,  is  due  process,  and  when  secured  by  the 
law  of  a  State  the  constitutional  requisition  is 
satisfied  (2  Kent.  Com.,  13) ;  and  'due  process' 
is  so  secured  by  laws  operating  on  all  alike,  and 
not  subjecting  the  individual  to  arbitrary  exercise 
of  the  powers  of  government,  unrestrained  by  the 
established  principles  of  private  right  and  distrib- 
utive   justice."     Caldwell   v.    Texas,    137    XJ.    S.,  697. 

19  P^38 
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"It  is  sufficient,  for  the  purposes  of  this  case, 
to  say  that  legislation  is  not  open  to  the  charge 
of  depriving  one  of  his  rights  without  ^due 
process  of  law/  if  it  be  general  in  its  operation 
upon  the  subjects  to  which  it  relates,  and  is  en- 
forceable in  the  usual  modes  established  in  the 
administration  -of  government  with  respect  to  kin- 
dred matters — ^that  is,  by  process  or  proceedings 
adapted  to  the  nature  of  the  case."  Dent  v.  West 
Virginia,    129    U.    S.,    124. 

When  applied  to  general  legislation,  "the  clause 
Haw  of  the  land'  was  defined  in  our  earlier 
cases  to  mean  a  general  and  public  law,  equally 
binding  upon  every  member  of  the  community; 
but  bv  our  later  cases  it  is  defined  to  mean 
law  ^which  embraces  all  persons  who  are  or  may 
come  into  like  situation  and  circumstances.* "  (The 
Stratton  Claimants  v.  The  Morris  Claimants,  89 
Tenn.,  621;  Sutton  v.  The  State,  96  Tenn.,  703; 
Henley  v.  The  State,  98  Tenn.,  698);  and  when 
applied  to  special  or  class  legislation  it  means,  in 
addition,  that  "the  classification  must  be  natural 
and  reasonable,  not  arbitrary  and  capricious.**  Sut- 
ton V.  The  State,  96  Tenn.,  710;  Railroad  v. 
Harris,    99    Tenn.,    705. 

Though  operating  equally  on  all  persons  in  like 
condition,  while  in  existence,  the  "law  of  the 
land"  on  no  subject  can  be  truly  said  to  be 
immutable.  On  the  contrary,  it  is  always  subject 
to    change,     by    diminution    or    enlargement,     by    re- 
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peal  or  substitution,  as  different  and  new  condi- 
tions arise;  otherwise  there  could  be  no  advance 
in  legislation  or  legal  development,  and  the  legisr 
lative  department  of  the  government  would  be 
wholly  unnecessary  and  superfluous.  The  law  is, 
in  fact,  a  progressive  science,  and  its  growth  must 
be  allowed  to  keep  pace  with  the  advance  of  civ- 
ilization. 

Mr.  Justice  Matthews  says :  "This  flexibility  and  ca- 
pacity for  growth  and  adaptation  i^  the  peculiar  boast 
and  excellence  of  the  common  law.  .  .  .  The  Con- 
stitution of  the  United  States  was  ordained,  it  is 
true,  by  descendants  of  Englishmen,  who  inherited 
the  traditions  X)f  English  law  and  history,  but  it 
was  made  for  an  undefined  and  expanding  future, 
and  for  a  people  gathered  and  to  be  gathered 
from  many  nations  and  of  many  tongues;  and 
while  we  take  just  pride  in  the  principles  and 
institutions  of  the  conunon  law,  we  are  not  to 
forget  that  in  lands  where  other  systems  of  juris- 
prudence prevail  the  ideas  and  processes  of  civil 
justice  are  also  not  unknown.  ^Due  process  of 
law,'  in  spite  of  the  absoluteism  of  continental 
governments,  is  not  alien  to  that  code  which  sur- 
vived the  Roman  Empire  as  the  foundation  of 
modem  civilization  in  Europe,  and  which  has  given 
us  that  fundamental  maxim  of  distributive  justice 
— 8uum  cuiqiie  tribuere.  There  is  nothing  in  Magna 
Charta,  rightly  construed  as  a  broad  charter  of 
public    right    and    law,    which    ought    to    exclude    the 
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best  ideas  of  all  systems  and  of  every  age;  and 
as  it  was  the  characteristic  principle  of  the  com- 
mon law  to  draw  its  inspiration  from  every  foun- 
tain of  justice,  we  are  not  to  assume  that  the 
sources  of  its  supply  have  been  exhausted.  On 
the  contrary,  we  should  expect  that  the  new  and 
various  experiences  of  our  situation  and  system 
will  mold  and  shape  it  into  new  and  not  less 
useful  forms."  Hurtado  v.  California,  110  U.  S., 
581. 

Some  of  the  changes  made  in  the  common  law. 
as  the  result  of  intelligent  progress  during  the 
present  century,  are  enumerated  by  Mr.  Justice 
Brown,    as    follows: 

"The  whole  fabric  of  special  pleading,  once 
thought  to  be  necesssary  to  the  elimination  of  the 
real  issue  between  the  parties,  has  crumbled  to 
pieces.  The  ancient  tenures  of  real  estate  have 
been  largely  swept  away,  and  •  land  is  now  transferred 
almost  as  easily  and  cheaply  as  personal  property. 
Married  women  have  been  emancipated  from  the 
control  of  their  husbands  and  placed  upon  a  prac- 
tical equality  with  them  wit'h  respect  to  the  ac- 
quisition, possession,  and  transmission  of  property. 
Imprisonment  for  debt  has  been  abolished.  Exemp- 
tion from  execution  has  been  largely  added  to, 
and  in  most  of  the  States  homesteads  are  rendered 
incapable  of  seizure  and  sale  upon  forced  process. 
Witnesses  are  no  longer  incompetent  by  reason  of 
interest,  even  though  they  be  parties  to  the  litigation. 
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Indictments  have  been  simplified,  and  an  indict- 
ment for  the  most  serious  of  crimes  is  now  the 
simplest  of  all."  Holden  v.  Hardy,  169  TJ.  S., 
386. 

When  first  adopted  in  Magna  Charter,  the  phrase, 
*'the  law  of  the  land,"  had  reference  to  the  com- 
mon and  statute  law  then,  existing  in  England; 
and  wh6n  embodied  •  in  our  Constitution,  it  re- 
ferred to  the  same  common  law  as  previously 
modified,  and  so  far  as  suited  to  the  wants  and 
conditions  of  our  people  in  a  new  country.  At 
present  "the  law  of  the  land"  embraces  the  same 
body  of  laws  as  still  further  modified;  those  parts 
validly  cut  off  being  now  excluded,  and  those 
validly  added  being  now  included.  Every  valid 
statute  of  the  State  now  in  existence,  whenever 
enacted,  is  the  present  "law  of  the  land"  in  re- 
spect to  the  subject-matter  of  that  statute;  and 
every  existing  enactment,  passed  with  due  form 
and  ceremony  and  not  in  conflict  with  some  pro- 
vision of  the  State  or  Federal  Constitution,  is  a 
valid  statute;  and  no  statute  otherwise  valid,  is 
unconstitutional  because  affecting  one's  life,  liberty, 
or  property,  if,  when  being  general,  it  embraces 
all  persons  who  are  or  may  be  in  like  situation 
and  circumstances  (The  Stratton  Claimants  v.  The 
Morris  Claimants,  89  Tenn.,  521;  Henley  v.  The 
State,  98  Tenn.,  698),  or,  when  being  special,  it 
is,  in  addition,  natural  and  reasonable  in  its  classi- 
fication     (Sutton     V.     The     State,     96     Tenn.,     710; 
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Railroad  v.  Harris,  99  Term.,  705),  or,  as  other- 
wise expressed,  "if  it  be  general  in  its  operation 
upon  the  subjects  to  which  it  relates,  and  is  en- 
forceable in  the  usual  modes  established  in  the  ad- 
ministration of  government  with  respect  to  kindred 
matters/'     Dent   v.    West    Virginia,   129    TJ.    S.,    124. 

Confessedly,  the  enactment  now  called  in  ques- 
tion is,  in  all  respects,  a  valid  statute,  and  free 
from  objection  as  such,  .  except  that  it  is  chal- 
lenged as  an  arbitrary  interference  with  the  right 
of  contract,  on  account  of  which  it  is  said  that 
it  is  unconstitutional  and  not  the  "law  qf  the 
land"    or    "due    process    of   law." 

The  Act  does,  undoubtedly,  abridge  or  qualify 
the  right  of  contract,  in  that  it  requires  that  cer- 
tain obligations  payable  in  the  first  instance  in 
merchandise  shall  in  certain  contingencies  be  paid 
in  money;  yet  it  is  as  certainly  general  in  its  terms, 
embracing  equally  every  employer  and  employee  who  is 
or  may  be  in  like  situation  and  circumstances, 
and  it  is  enforceable  in  the  usual  modes  estab- 
lished in  the  administration  of  government,  with 
respect  to  kindred  matters.  The  exact  and  pre- 
cise requirement  is  that  all  employers,  whether 
natural  or  artificial  persons,  paying  their  employees 
in  "coupons,  scrip,  punchouts,  store  orders,  or 
otlier  evidences  of  indebtedness,"  shall  redeem  the 
same  at  face  value  in  money,  if  demanded  by 
the  employee,  or  a  bona  fide  holder,  on  a  regu- 
lar   pay    day,    or    at    any   time    not    less    than    thirty 
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days  from  issuance  (Sec.  1) ;  and-  that  if  payment 
be  not  80  made  upon  such  demand^  the  owner 
may  maintain  a  suit  on  such  evidence  of  indebt- 
edness and  have  a  money  recovery  for  the  face 
value  thereof  in  any  Court  of  competent  jurisdic- 
tion.     Sec.    2. 

There  is  no  prohibition  against  the  issuance  of 
any  of  the  obligations  referred  to,  nor  against 
payment  in  merchandise  or  otherwise  according  to 
their  terms,  but  only  a  provision  that  they  shall 
be  paid  in  money  at  the  election  and  upon  a 
prescribed  demand  of  the  owner.  In  other  words, 
the  effect  of  the  Act  is  to  convert  into  cash  ob- 
ligations such  unpaid  merchandise  orders,  etc.,  as 
may  be  presented  for  money  payment  on  a  regu- 
lar pay  day,  or  as  much  as  thirty  days,  after  is- 
suance. 

Under  the  Act,  the  present  defendant  may  issue 
weekly  orders  for  coal  as  formerly,  and  may  pay 
them  in  that  commodity  when  desired  by  the 
holder;  but  instead  of  being  able,  as  formerly,  to 
compel  the  holder  to  accept  payment  of  such 
orders  in  coal,  the  holder  may,  under  the  Act, 
compel  defendant  to  pay  them  in  money.  In  this 
way,  and  to  this  extent,  the  defendant's  right  of 
contract    is    affected. 

Under  the  Act,  as  formerly,  every  employee  of 
the  defendant  may  receive  the  whole  or  a  part 
of  his  wages  in  coal  orders,  and  may  collect  the 
orders    in    coal,    or    transfer    them    to    some    one    else 


440  KNOXVILLE : 


Harbison  v.  Knozyille  Iron  Co. 


for  other  merchandise,  or  for  money.  His  condi- 
tion is  bettered  by  the  Act,  in  that  it  naturally 
enables  him  to  get  a  better  price  for  his  coal 
orders  than  formerly,  and  thereby  gives  him  more 
for  his  labor;  and  yet,  although  the  defendant 
may  not  in  that  transaction  realize  the  expected 
profit  on  the  amount  of  coal  called  for  in  the 
orders,  it  in  no  event  pays  more  in  dollars  and 
cents    for    the    labor    than    the    contract    price. 

The  scope  and  purposQ  of  the  Act  are  thus 
indicated.  The  Legislature  evidently  deemed  the 
laborer  at  some  disadvantage  under  existing  laws 
and  customs,  and,  by  this  Act,  und^i:ook  to  amelio- 
rate his  condition  in  some  measure  by  enabling 
him,  or  his  bona  fide  transferee,  at  his  election 
and  at  a  proper  time,  to  demand  and  receive  his 
unpaid  wages  in  money  rather  than  in  something 
less  valuable.  Its  tendency,  though  slight  it  may 
be,  is  to  place  the  employer  and  employee  upon 
equal  ground  in  the  matter  of  wages,  and,  so  far 
as  calculated  to  accomplish  that  end,  it  deserves 
commendation. 

Being  general  in  its  operation  and  enforceable  by 
ordinary  suit,  and  being  unimpeached  and  unim- 
jpeachable  upon  other  constitutional  grounds,  the 
Act  is  entitled  to  full  recognition  as  the  ^'law 
of  the  land,"  and  "due  process  of  law,"  as  to 
the  matters  embraced,  without  reference  'to  the 
State's  police  power,  as  was  held  of  an  Act 
imposing     far     greater     restrictions     upon     the     right 
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of  contract  in  the  case  of  Diigger  v.  Insurance 
Co,,  95  Tenn.,  245,  and  as  had  been*  previously 
decided  in  respect  of  other  limiting  statutes  there- 
in   mentioned.     Ih.    258,    254. 

Furthermore,  the  passage  of  this  Act  was  a  legiti- 
mate exercise  of  police  power,  and  upon  that 
ground  also  the  legislation  is  well  sustained.  The 
first  right  of  a  State,  as  of  a  man,  is  self-pro- 
tection, and  with  the  State  that  right  involves  the 
universally  acknowledged  power  and  duty  to  enact 
and  enforce  all  such  laws,  not  in  plain  conflict  with 
some  provision  of  the  State  or  Federal  Consti- 
tution, as  may  rightly  be  deemed  necessary  or '  expe- 
dient for  the  safety,  health,  morals,  comfort,  and 
welfare  of  its  people.  City  of  N.  Y.  v.  MUn,  11 
Peters,  139;  Passenger  Cases,  7  Howard,  457; 
Slaughterhouse  Cases,  16  Wall.,  36-62;  Butchers' 
Union  Co,  v.  Crescent  City  Co.,  Ill  U.  S.,  746; 
Bowman  v.  Railroad,  125  U.  S.,  465;  Lawton  v. 
Steele,  152  TJ.  S.,  136;  Beelfoot  Lake  Levee  Dis- 
trict V.  Dawson,  07  Tenn.,  172;  Smith  v.  The 
State,  100  Tenn.,  494;  Austin  v.  The  State,  101 
Tenn.,  567;  Cooley's  Const.  Lira.  (5th  Ed.),  706; 
Black's  Const.  Law,  Sec.  154,  and  other  authori- 
ties   too    numerous    to    mention. 

This  power  is  an  important  and  comprehensive 
one,  and  its  application  must  be  expected  and  al- 
lowed to  expand  and  take  in  new  subjects  from 
time  to  time,  as  trade  and  business  advance  and 
new    conditions     arise.      The    scope    of    its    exercise. 
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within  the  bounds  already  mentioned,  is  limited 
only  by  the  requirement  that  it  shall  not  arbi- 
trarily and  unreasonably  affect  the  citizen  in  his 
life,  liberty,  and  property.  It  cannot  be  an  ex- 
cuse for  oppressive  legislation  {Davidson  v.  New 
Orham,  96  IT.  S.,  97;  Yick  Wo  v.  Hopkins, 
118  U.  S.,  856) ;  but  it  covers  everything  relating 
to  the  public  interests,  and,  in  its  exercise,  a 
large  discretion  is  necessarily  vested  in  the  V>egis- 
lature,  which,  in  the  first  instance,  is  presumed 
to  know  not  only  what  the  welfare  of  the  public 
requires,  but  also  .what  measures  are  necessary  for 
its  advancement.  Kidd  v.  Pearson,  128  U.  S.,  1 ; 
Lawton   v.    Steele,    152    IT.    S.,    136. 

The  right  of  contract  and  of  property  is  al- 
ways subject  to'  reasonable  limitation  under  the 
State's  reserved  police  power.  As  to  this,  Chief 
Justice    Shaw    said : 

"We  think  it  a  well-settled  principle,  growing: 
out  of  the  nature  of  well-ordered  civil  societv, 
that  every  holder  of  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it  under 
the  implied  liability  that  its  use  may  be  so  regu- 
lated that  it  shall  not  be  injurious  to  the  equal 
enjoyment  of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  injurious  to  the 
rights     of     the     community.       .       .  'Rights     of 

property,  like  all  other  social  and  conventional 
rights,  are  subject  to  such  reasonable  liuiitaiiona 
in     tlieir     enjoyment,     as     shall     prevent     them    from 
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being  injurious,  and  to  Bucb  reasonable  restraints 
and  regulations  established  by  law  as  the  Legisla- 
ture, under  the  governing  and  controlling  power 
vested  in  it  by  the  Constitution,  may  think  neces- 
sary and  expedient.''  Commonwealth  v.  Alger,  7 
Cush.,    58,  *  84. 

This  language  is  quoted  by  Judge  .Cooley  in 
his  Constitutional  Limitations,  on  page  707,  and 
by  Mr.  Justice  Brown,  in  Ff olden  v.  Tlardj/,  169 
U.    S.,    392. 

'  It  is  readily  seen  from  the  analysis  already 
given  that  the  limitation  placed  upon  the  right 
of  contract  by  this  Act  is  not  arbitrary  and  op- 
pressive, but  entirely  just  and  reasonable.  While 
in  some  sense  qualifying  certain  contracts  of  the 
employer,  it  in  no  sense  works  a  great'  hardship 
upon  him.  It  only  requires  that,  in  certain  events, 
he  shall '  pay  the  wages  of  his  employee  in  money, 
rather  than  in  something  less  desirable.*  The  Legis- 
lature, as  it  thought,  found  the  employee  at  a 
disadvantage  in  this  respect,  and  by  this  enact- 
ment  undertook  to  place  him  and  the  employer 
more  nearly  upon  an  equality.  This  alone  com- 
mends the  Act  and  entitles  it  to  a  place  on  the 
statute    book    as    a    valid    police    regulation. 

Besides  the  amelioration  of  the  employee's  con- 
dition in  the  way  mentioned,  the  Act  was  in- 
tended and  is  well  calculated  to  promote  the  pub- 
lic peace  and  good  order,  and  to  lessen  the  grow- 
ing   tendency    to    strife,     violence,     and    even    blood- 
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shed  in  certain  departments  of  important  trade 
and  business.  In  the  case  of  Holden  v.  Hardy, 
already  referred  to,  the  Court  held  that  a  statute 
of  Utah,  making  it  a  misdemeanor  to  employ 
laborers  to  work  under  the  ground  or  in  smelters 
for  a  period  of  more  than  eight  hours  per  day  ex- 
cept in  cases  of  emergency,  was  valid  as  a  police 
regulation.  In  the  conclusion  of  the  opinion  in 
that  case,  the  Court  mentioned  the  disadvantage 
of  the  employee  in  the  matter  of  contracting,  and 
justified  the  State's  interference  for  his  protection; 
and,  in  doing  so,  used  the  following  well-chosen 
language : 

"The  Legislature  has  also  recognized  the  fact, 
which  the  experience  of  legislators  in  many  States 
ha.s  corroborated,  that  the  proprietors  of  these  estaV 
lishments  and  their  operatives  do  not  stand  upon 
an  equality,  but  that  their  interests  are,  to  a 
certain  extent,  conflicting.  The  former  naturally 
desire  to  obtain  as  much  labor  as  possible  from 
tEeir  employes,  while  the  latter  are  often  induced 
by  the  fear  of  discharge,  to  conform  to  regulations 
which  their  judgments,  fairly  exercised,  would  pro- 
nounce to  be  detrimental  to  their  health  or  strength. 
In  other  words,  the  proprietors  lay  down  the  rules, 
and  the  laborers  are  practically  constrained  to  obey 
them.  In  such  cases,  self-interest  is  often  an  un- 
safe guide,  and  the  Legislature  may  properly  inter- 
pose   its    authority."      169    U.     S.,    397. 

In    that    case,     as    in    this    one,    the    counsel    of 
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the  employer  urged  that  the  Act  worked  a  pecu- 
liar hardship  upon  the  employer,  in  that  it  violated 
his  right  to  contract  as  he  pleased.  To  that  con- 
tention the  Court  aptly  replied:  "The  argument 
would  certainly  come  with  better  grace  and  greater 
cogency  from  the  latter  class.  But  the  fact  that 
both  parties  are  of  full  age  and  competent  to 
contract  does  not  necessarily  deprive  the  State  of 
the  power  to  interfere  where  the  parties  do  not 
stand  upon  an  equality,  or  where  the  public  health 
demands  that  one  party  to  the  contract  shall  be 
protected  against  himself.  ^The  State  still  retains 
an  interest  in  his  welfare,  however  reckless  he  may 
be.  The  whole  is  no  greater  than  the  sum  of  all 
the  parts,  and  when  the  individual  healthy  safety, 
and  welfare  are  sacrificed  or  neglected,  the  State 
must    suffer.'  ^     lb. 

Acts  touching  the  question*  of  contracts  between 
employer  and  employee  in  different  ways  have  been 
passed  in  several  of  the  States.  Most  of  them, 
unlike  ours,  have  been  both  prohibitory  and  penal. 
Some  have  stood  the  test  of  constitutionality  in 
the  States  where  passed,  and  others  have  not.  En- 
actments against  the  use  of  merchandise  orders  in- 
stead of  money  in  the.  payment  of  wages  have 
been  adjudged  unconstitutional  and  void  in  Penn- 
sj'lvaina,  Missouri,  and  West  Virginia,  in  some  in- 
stances upon  the  ground  that  the  legislation  was 
partial,  and  in  others,  for  the  additional  reason 
that    it    was    deemed    an    arbitrary    interference    with 
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the  right  of  contract.  Qodchilds  v.  Wigeman,  113 
Pa.,  431  (S.  C,  6  Atl  R.,  354);  Showalter  v. 
Ehlan  (Pa.),  4  Oen.  Dig.,  350;  State  v.  Loomis, 
115    Mo.,  307    (S.    C,    21    L.    R.    A.,    621). 

But,  after  the  decision  of  the  last-named  case, 
the  Court  deciding  it  upheld  an  Act  of  similar 
import,  though  more  general  in  its  application 
(Peel  Splint  Co.  v.  State,  W.  Va.,  17  L.  R.  A-, 
385) ;  and  an  Indiana  statute  requiring  the  pay- 
ment of  wages  in  lawful  money  of  the  United 
States,  and  not  otherwise,  has  been  adjudged  valid 
as  to  antecedent  contracts  to  the  contrary,  in  the 
case  of  Hancock  v.  Yaden  (Ind.),  6  L.  R.  A., 
576.  Likewise,  a  Kentucky  statute,  providing  that 
wage  earners  "shall  be  paid  for  their  labor  in 
lawful  money,"  has  been,  by  the  Court  of  last 
resort  in  that  State,  treated  as  valid  when  applied 
to  cases  contemplated  by  the  Legislature  in  passing 
it,  but,  at  the  same  time,  the  Court  held  the 
statute  to  be  inapplicable  to  a  case  where  the 
laborer,  in  advance  of  reasonably  frequent  pay  days, 
voluntarily  applied  for  and  received  a  merchandise 
order  for  wages  not  yet  due.  A  vent  BeattyvUle 
Coal    Co,    V.    Commonwealth,    28    L.    R.    A.,    273. 

The  Supreme  Courts  of  Massachusetts,  Rhode 
Island,  and  Maryland  have  sustained  as  constitu- 
tional  statutes  requiring  the  weekly  payment  of 
wages  (Re  House  Bill  1230,  Mass.,  28  L.  R.  A., 
344;  State  v.  Manufacturing  Co.  (R.  L),  17  L.  R 
A.,    856;     Shaffer    v.    Manufacturing    Co.,     55    Md., 
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74),  while  the  Supreme  Court  of  Illinois  has  held 
the  contrary  in  respect  to  a  like  statute.  Brace- 
ville  Coal  Co.  v.  People,  147  111.,  66  (S.  C,  22 
L.   R.    A.,    340). 

An  Act  requiring  biweekly  payment  of  wages 
was  adjudged  constitutional  in  Indiana  in  the  case 
of  Hancock  v.  Yaden,  6  I^.  R.  A.,  576.  Legisla- 
tion limiting  a  day's  work  to  eight  hours  haa 
been  adjudged  unconstitutional,  null  and  void  in 
Illinois  and  Nebraska,  because  special,  and  also 
because  an  unwarranted  infringement  upon  the  right 
of  contract  (Ritchie  v.  People,  111.,  29  L.  R.  A., 
79;  Lowe  v.  PHnting  Co.,  Neb.,  24  L.  R.  A., 
702) ;  but  a  similar  enactment  has  been  sustained 
in  Utah  and  in  the  Supreme  Court  of  the  United 
States  as  a  valid  police  regulation.  Holden  v. 
Hardy,    169    U.    S.,    366,    369. 

Numerous  other  cases  bearing  upon  these  and 
other  aspects  of  the  same  general  subject  are  read- 
ily found,  but  their  citation  at  this  time  is  un- 
necessary. 

The  Act  before  us  is  perhaps  less  stringent  than 
any  one  considered  in  any  of  '  the  cases  men- 
tioned. It  is  neither  prohibitory  nor  penal,  not 
special  T)ut  general,  tending  toward  equality  be- 
tween employer  and  employee  in  the  matter  of 
wages,  intended  and  well  calculated  to  promote 
peace  and  good  order,  and  to  prevent  strife,  vio- 
lence and  bloodshed.  Such  being  the  character,  pur- 
pose, ^d  tendency  of  the  Act,  we  have  no  hesi- 
tation   in    holding    that    it    is    valid,    both    as    general 
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legislation,  without  reference  to  the  State's  reserved 
police  power,  and  also  as  a  wholesome  regulation 
adopted    in    the    proper    exercise    of    that    power. 

It  does  not  work  an  arbitrary  and  oppressive 
deprivation  of  the  right  of  a  solvent  debtor  to 
use,  sell,  and  convey  a  part  of  his  property  in 
the  payment  of  a  part  of  his  debts  in  good 
faith,  as  did  the  Act  held  to  be  obnoxious  to 
the  Constitution  in  the  case  of  Banic  v.  Divine 
Grocery  Co.,  97  Tenn.,  603,  610,  but,  in  its  re- 
lation to  the  right  of  contract,  it  is  somewhat 
closely  related  to  that  legislation  which  prohibits, 
nullifies,  and  vitiates  the  stipulation  in  fire  insur- 
ance policies,  known  as  the  three-fourths  clause, 
which  was  sustained  as  constitutional  in  the  case 
of  Dugger  v.  Insurance  Co.,  95  Tenn.,  245.  In 
the  course  of  the  opinion  in  this  case^  Judge 
Beard  observed  that  ^^the  right  of  contracting  with 
regard  to  one's  own  is  subject  to  legislative  con- 
trol and  conditions,"  and  the  observation  was  abun- 
dantly illustrated  and  supported  by  the  citation  of 
many  limiting  statutes  and  well  considered  cases. 
lb.,    258,     254. 

In  the  case  of  Trtiss  v.  The  State,  13  Lea, 
311,  an  enactment  which  so  far  affected  the  con- 
tract rights  of  purchaser  and  seller  of  cotton  as 
to  forbid  its  sale  between  "sxmset  and  sunrise," 
was  treated  as  a  legitimate  exercise  of  legislative 
power,  though  only  the  sufficiency  of  the  title  was 
actually    discussed    in    the    opinion. 

Let    the    decree    be    affirmed. 
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State   v,    Eeown. 

(Knoxville.       November     11,     1899.) 

1.  Constitutional  Law.    RecUaU  of  amendcUory  statutes  sufftdemt, 

when. 

The  recital  in  the  caption  or  body  of  a  statute  that  it  amends 
** Section  4614  of  the  Code,"  is  such  recital  of  the  title  of  the 
amended  statute  as  satisfies  the  constitutional  requirement 
that  amendatory  statutes  shall  recite  in  their  caption,  or  other- 
wise, the  title  or  substance  of  the  statute  amended.  (Post,  pp, 
453,454,) 

Constitution  construed:  Article  U.,  Sec.  17. 

Act  construed:  Acts  1893,  Ch.  139. 

Case  cited  and  approved:  State  v.  Runnels,  92  Tenn.,  330. 

2.  SAifi:.     Same, 

A  statute  which  purports  and  declares  in  its  caption  that  its  ob- 
ject is  to  amend  that  section  of  the  Code  which  punishes  carnal 
abuse  of  females  under  ten  years  of  ag>e,  *'so  as  to  raise  the 
.age  of  consent  as  set  forth  in  said  section,"  contains,  in  its 
caption,  such  recital  of  the  substance  of  the  amended  statute 
as  satisfies  the  constitutional  requirement  that  amendatory 
statutes  shall  recite,  in  their  caption  or  otherwise,  the  title  or 
substance  of  the  statute  amended.    (Post,  pp,  453,  454,) 

Constitution  construed:  Article  II.,  Sec.  17. 

Act  construed:  Acts  1893,  Ch.  129. 

Code  construed:'?  6455  (S.);  {  5365  (M.  &  V.);  {  4614  (T.  &  S.). 

3.  Sams.    Same, 

The  title  and  substance  of  the  original  age  of  consent  statute 
having  been  sufficiently  recited  in  the  caption  or  body  of  the 
amendatory  statute,  it  was  unnecessary  to  refer  to  an  interme- 
diate amendatory  statute  merely  changing  the  punishment  of 
the  offense,  otherwise  than  as  ''Chapter  56,  Acts  1871."  (Post, 
pp,  453,  454.) 

Constitution  construed:  Article  II.,  Sec.  17. 

Act  construed:  Acts  1893,  Ch.  129. 
19  p— 29 
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4.  Same.    TiUe  and  mtbject  of  statutes, 

A  statute  whose  general  subject,  as  deduced  from  a  just  and 
pi'oper  analysis  of  its  caption  and  provisions,  Is  the  prevention 
and  punishment  of  unlawful  carnal  connection  with  young 
females,  does  not  embrace  more  than  one  subject,  within  the 
meaning  of  the  constitutional  provision,  although  it  provides 
that  the  age  of  consent  be  raised  from  ten  to  twelve  years, 
and  also  for  the  punishment  of  unlawful  carnal  knowledge 
with  females  over  the  age  of  twelve  and  under  the  age  of  six- 
teen years  and  one  day.    {Post,  VP-  ^^t  ^^) 

Constitution  construed:  Article  IL,  Sec.  17. 

Act  construed:  Acts  1893,  Ch.  129. 

5.  Same.    Same, 

A  statute  with  one  general  subject  may,  without  violation  of  the 
constitutional  provision,  embrace  as  many  subdivisions,  pro- 
visos, exceptions,  etc.,  pertinent  to  that  subject,  as  can  be 
grouped  together  without  incongruity.     {Post,  p.  455.) 

Constitution  construed:  Article  II.,  Sec.  17. 

6.  Same.    Same, 

A  statute  whose  general  subject,  as  expressed  in  the  title,  is  the 
prevention  of  unlawful  carnal  connection  with  young  females, 
does  not  violate  the  constitutional  requirement  that  statutes 
shall  contain  but  one  subject,  which  shall  be  expressed  in  the 
title,  by  providing  for  the  punishment  of  aiders  and  abettors 
in  the  crime.     (Post,  pp,  455^  456,) 

7.  Same.    Same, 

It  is  not  essential  to  the  validity  of  a  statute  that  its  title  shall 
be  an  index  or  epitome  of  its  provisions,  nor  that  its  title  shall 
set  out  the  modes,  means,  or  instrumentalities  that  shall  be 
provided  in  the  body  of'  the  Act  for  the  accomplishment  of  its 
general  purpose  as  expressed  in  the  title.     (PosU  P-  456.) 

Case  cited:  State  v.  Yardley,  95  Tenn.,  546. 


FBOM     MARION. 


Appeal    in    error    from    Circuit    Court    of    Marion 
County.       Ft.oyt)    Estitx,    Judge. 
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Attornev-geneeal    Pickle    for    State. 

Byron  E.  Tatum    for    Brown.  * 

Caldwell,  J.  The  defendant,  Jess  Brown  alias 
Jess  Martin,  was  indicted  in  the  Circuit  Court  of 
Marion  County  for  the  unlawful  and  carnal  knowl- 
edge of  a  virtuous  female  over  the  age  of  twelve 
years  and  under  the  age  of  sixteen  years  and  one 
day.  On  his  motion  the  indictment  was  quashed, 
and    the    State    prosecutes    an    appeal    in    error. 

The    indictment    was    based    upon    the    second    part 

* 

of  Section  1  of  Chapter  129,  of  the  Acts  of 
1893,  and  the  motion  to  quash  assumed  the  un- 
constitutionality of  that  Act,  upon  three  grounds. 
The    Act    is    as    follows: 

*^AN  ACT  to  amend  section  5365  of  MilUken  <&  Vertrees'  compilation 
of  the  laws  of  Tennessee,  being  section  4614  of  the  Code,  as 
amended  by  chapter  56,  Acts  of  1871,  so  as  to  raise  the  age  of 
consent,  as  set  forth  in  said  section,  to  twelve  years,  and  to 
prescribe  punishment  in  the  penitentiary  against  persons  hav- 
ing carnal  knowledge  of  females  over  twelve  and  under  six- 
teen years  and  one  day  of  age. 

"Section  1.  Be  it  enacted  hy  the  Oeneral  As- 
sembly of  the  State  of  Tennessee,  That  Section 
5365  of  Milliken  and  Vertrees'  compilation  of  the 
laws  of  Tennessee,  the  same  being  Section  4614 
of  the  Code,  as  amended  by  Chapter  56  of  the 
Acts  of  1871,  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows:  'Any  person  who  shall 
unlawfully  and  carnally  know  and  abuse  a  female 
under  the  age  of  twelve  years^  shall,  on  convic- 
tion,    be    punished     as    in    the    case    of    rape ;     and 
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any  person  who  shall  \mlawfully  and  carnally  know 
a  female  over  the  age  of  twelve  years  and  under 
the  age  of  sixteen  years  and  one  day,  shall  be 
deemed  guilty  of  a  felony  in  all  cases  not  falling 
under  the  statutes  relating  to  rape,  and,  on  con- 
viction, shall  be  confined  in  the  penitentiary  not 
less  than  three  years  nor  more  than  ten  years; 
Provided,  That  no  conviction  shall  be  had  for  said 
oflFense  upon  the  unsupported  testimony  of  the  fe- 
male in-  question;  And  provided.  That  the  provis- 
ions of  this  Act  relative  to  females  over  the  age 
of  twelve  years  shall  not  apply  to  cases  in  which 
the  defendant  and  the  female  in  question  occupy 
the  relation  of  husband  and  wife  at  the  time  of 
such  carnal  knowledge;  Provided  further.  That  evi- 
dence of  the  female's  reputation  for  want  of  chas- 
tity at  and  before  the  time  of  the  conunis- 
sion  of  the  alleged  offense  shall  be  admissible  in 
behalf  of  the  defendant,  but  this  proviso  shall  only 
apply  when  the  female  is  over  twelve  years  of 
age;  Provided  further,  That  nothing  in  this  Act 
shall  authorize  or  warrant  a  conviction  where  the 
female  over  twelve  years  of  age,  is,  at  the  time 
and  before  the  carnal  knowledge,  a  bawd,  lewd,  or 
kept    woman. 

"Sec.    2.    Be   it   further   enacted.  That   any   parent 

or    guardian    of,    or    person    having    the    charge,    care, 

or    custody    of    such    female,     or    procuress,     permit- 

.    ting,    consenting   to,    aiding,    encouraging,    or    abetting, 

or    conni\'ing    at    the    commission    of    the    offense    or 
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crime    aforesaid,     shall    be    deemed     a    principal     in 
the    crime,    and    punished    as    such    under    this    Act" 

Fir^sL — In  the  first  place,  the  Act  is  impeached 
as  being  in  violation  of  the  third  clause  of  Sec- 
tion 17  of  Article  II.  of  the  Constitution  of  the 
State,    which    is    in    the    following    words: 

"All  Acts  which  repeal^  revive,  or  amend  former 
laws,  shall  recite  in  their  caption,  or  otherwise, 
the  title  or  substance  of  the  law  repealed,  revived, 
or    amended/' 

The  contention  is  •  that  tiie  present  Act  does 
not,  in  its  caption  or  otherwise,  recite  the  title 
or    substance    of    the    law    amended. 

This  assailment  is  doubly  met  and  refuted  by 
an  analysis  of  the  present  Act^  whereby  it  appears 
that  its  caption  and  also  its  body,  do,  in  fact, 
sufficiently  recite  the  title  of  the  law  amended, 
and  that  its  caption  sufficiently  recites  the  sub* 
stance  of  the  law  amended.  The  words  and  fig- 
ures," "Section  4614  of  the  Code,"  which  are  used 
in  both  the  caption  and  the  body  of  the  Act, 
Bufficientlv  recite  the  title  of  the  law  amended 
(State  V.  RunnelSj  92  Tenn.,  320) ;  and  the 
words,  "so  as  to  raise  the  age  of  consent  as  set 
forth  in  said  section,"  etc.,  used  in  the  caption, 
sufficiently  recite  the  substance  of  the  amended 
law,  which  was  as  follows:  "Any  person  who 
shall  unlawfully  and  carnally  know  and  abuse  a 
female  under  the  age  of  ten  years,  shall,  on  con- 
viction, be    punished    as  in    the    case  of    rape."    Code, 
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Section  4614  (M  &  V.,  Sec.  5365).  "Chapter  56, 
Acts  of  1871,"  referred  to  in  the  caption  and  body  of 
the  present  Act  as  having  amended  Section  4614 
of  the  Code,  need  not  have  been  more  specifically 
referred  to,  sinoe  it  related  alone  to  the  punish- 
ment to  be  inflicted,  and  in  no  sense  affected  the 
scope  or  substance  of  said  section,  but  left  them 
the    same    as    before   it   was    passed. 

Second. — ^It  is  next  insisted  that  the  present 
Act  violates  the  second  clause  of  Section  17,  Ar- 
ticle II.,  of  the  Constitution  of  the  State,  which 
declares  that  "no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title."  The  insistence  is  that  this  pro- 
vision is  doubly  violated,  in  that  both  the  title  and 
the  body  of  this  Act  embrace  two  subjects.  The 
title,  or  caption,  does  express  the  purpose  to  raise 
the  age  of  consent  from  ten  to  twelve  years,  and 
also  the  purpose  to  prescribe  punishment  for  the 
carnal  knowledge  of  females  over  twelve  years  and 
under  sixteen  years  and  one  day  of  age,  and 
these  two  purposes  are  more  fully  expressed  and 
put  in  force  by  the  more  elaborate  language  of 
Section  1  of  this  Act.  Yet  this  does  not  estab- 
lish the  proposition  that  the  caption  and  the  body 
of  the  Act  express  and  treat,  respectively,  two 
subjects.  In  reality,  the  subject  is  single,  and 
the  two  purposes  indicated  relate  to  different  parts 
of  that  one  subject,  which  is  the  prevention  and 
punishment     of    carnal     connection     with     young    fe- 
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males.  This  subject,  though  not  formulated  in  the 
language  we  have  employed,  is  clearly  expressed 
in  the  title  when  reduced  to  its  shortest  meaning 
and  read  in  connection  with  the  law  amended, 
and  such  a  title,  though  sufficiently  broad  in  its 
scope  to  include  two  or  more  different  grades  or 
classes  of  crime,  is,  nevertheless,  single,  and  ex- 
presses but  one  subject  A  single  subject,  when 
expressed  in  general  terms,  authorizes  legislation 
upon  any  number  of  cognate  offenses  germane  to 
that  subject.  It  is  no  objection  to  the  present 
Act  that  it  changes  an  existing  crime  and  creates 
a  new  one,  both  being  embraced  in  a  single  sub- 
ject expressed  in  the  title.  The  number  of  sub- 
divisions, provisos,  and  exceptions  in  an  Act,  so 
long  as  they  are  pertinent  to  the  subject  and  not 
incongruous,  in  no  way  affects  the  question  of  its 
constitutionality.  Nor  does  it  militate  against  the 
validity  of  the  statute  to  say  that  it  treats  differ- 
ent offenses  and  prescribes  different  punishments  for 
them. 

Third. — ^Lastly,  it  is  urged  as  a  fatal  objection 
to  this  legislation  that  the  second  section  intro- 
duces a  subject  not  only  not  expressed  in  the  title, 
but  wholly  foreign  thereto.  This  section  provides 
that  all  persons  aiding  or  abetting  in  the  commis- 
sion of  the  two  offenses  named  in  the  first  sec- 
tion shall  be  deemed  joint  principals  in  the  crime, 
and    punished    as    such. 

Manifestly,     this     provision     is     germane     to     the 


466  KNOXVILLE : 


State  V,  Brown. 


subject  of  the  Act,  and  properly  within  the  legit- 
imate scope  of  the  title.  It  serves  to  facilitate 
the  object  had  in  view  by  thie  lawmakers,  in  that 
it  is  well  calculated  to  diminish  or  restrain  the 
offences    denounced. 

The  subject  of  the  legislation  is  general,  and 
being  so,  it  is  suiBcient  to  cover  all  provisions  in 
harmony  with  the  object  sought  to  be  aeoomplished. 
It  was  not  essential  that  the  title  be  made  an 
index  or  epitome  of  the  Act,  nor  that  it  should 
set  forth  the  modes,  means  or  instrumentalities 
provided  in  the  Act  for  its  administration  and 
enforcement.      State    v.     Yardley,    95    Tena^    546. 

It  follows  that  the  Act  is  not  properly  subject 
to  the  objections  which  have  been  urged  against  it, 
that  it  is  a  valid  statute,  and  that  the  indictment 
in    the    present    case    was  erroneously    quashed. 

Beverse    and    remand. 


SEPTEMBER  TERM,  1899.  457 


Felton  y.  Clarkson. 


Fei^ton    V,    Claekson* 

f 

(Knoxville.      November    J.1,     1899.) 

1.  AssieNMBNT  OF  EsBor.    Insufficient,  when. 

An  assignment  of  error  that  **the  verdict  is  against  the  evi- 
dence,*' or,  what  is  the  same  thing,  against  **the  charge  of  the 
Ck>urt,"  is  wholly  inmlffident  to  challenge  the  sufficiency  of  the 
evidence  to  support  the  verdict.  The  assignment  of  error,  to 
be  effective  for  this  purpose,  must  aver  there  is  no  evidence  to 
support  the  verdict.    {Post^  pp,  456,  459.) 

Cases  cited  and  approved:  Kirkpatricku  Jenkins,  96  Tenn.,  85; 
Cherokee,  etc,  County  v.  Hilson,  95  Tenn.,  2;  Poole  v.  Jackson, 
93  TeniL,  62;  Railroad  v.  Kenley,  92  Tenn.,  206;  Railroad  v. 
Stoncipher,  95  Tenn.,  316. 

2.  CHAB4B  or  CoOBT.    AddUUmal  ingtruetfUms. 

After  the  Court  has  charged  the  jury  fully  and  accurately  upon 
a  particular  subject,  he  may  properly  refus^e  to  give  further 
instructions  on  that  subject  at  the  request  of  a  party.  (Post, 
pp.  459,  400.) 

3.  SaiTb.    Same, 

ThA  Court's  refusal  to  give  special  requests  for  furthet*  instruc- 
tions made  by  a  party  cannot  be  assigned  as  error  unless  the 
requests  were  presented  after  the  regular  charge  was  deliv- 
ered, and  are,  in  their  nature,  additional,  not  mere  repetitions 
of  the  charge.    {Post,  pp,  461,  462.) 

Cases  cited  and  approved:  Roller  v.  Bachman,  5  Lea,  158;  Rail- 
roads u  Foster,  88  Tenn.,  673;  Railroad  v,  fiendrix,  88  Tenn., 
711;  McCadden  v.  Lowenstein,  92  Tdnii.,  614. 


FROM     HAMILTON. 


Appeal    from    Circuit    Court   of   Hamilton    County. 
Floyd    Estill^    Judge. 
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Richmond,    Chambers    &    Head    for    Felton. 
Eakin    &    GoBEE    for    Clarkson. 

Caldwetx,  J.  S.  M.  Felton,  receiver  of  the 
C,  N.  O.  &  T.  P.  Railway  Companv,  prosecutes 
this  appeal  in  error,  to  reverse  a  judgment  for 
$1,200,  recovered  against  him  by  J.  M.  Clarkson, 
in  the  Circuit  Court  of  Hamilton  County,  for 
damage  to  cattle  shipped  by  Clarkson  over  a  part 
of    the    road    of    that    company. 

The  first    assignment    of    error    is    in    these   words: 

"The  verdict  is  against  the  evidence  and  the 
charge  of  the  Court,  and  is  positively  against  the 
two." 

This  assignment  is  wholly  insufficient  to  raise 
any  question  for  the  consideration  of  this  Court 
No  rule  of  practice  is  better  settled  than  that  if 
there  is  any  evidence  to  support  a  verdict  in  a 
civil  case  it  will  not  be  disturbed  on  the  facts 
in  this  Court,  and,  consequently,  that  an  assign- 
ment of  error  on  such  a  verdict,  to  be  good,  must 
aver  that  there  is  no  evidence  to  sustain  it,  and 
not  merely  that  "the  verdict  is  against  the  evi- 
dence," "or  against  the  weight  or  preponderance  of 
the  evidence."  KirkpatricJc  v.  Jenkins,  96  Tenn., 
86 ;  Cherokee  Packet  Co.  v.  Hilson,  95  Tenn.,  2 ; 
Poole  V.  Jackson,  98  Tenn.,  62;  Railroad  v.  Ken- 
ley,    02    Tenn.,    208. 

The     averment    in    the    present     assignment,    that 
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"the  verdict  is  against  the  charge  of  the  Court," 
means  practically  the  same  as  the  other  averment, 
that  it  "is  against  the  evidence"  (Railroad  v. 
Stonecipher,  95  Tenn.,  316) — ^that  is,  that  the  ver- 
dict is  not  that  which  should  have  been  rendered 
under  a.  proper  application  of  the  charge  to  the 
whole  evidence.  To  have  properly  presented  the 
supposed  second  objection  intended  to  be  raised  by 
the  statement  that  "the  verdict  is  against  the 
charge  of  the  Court,"  it  was  necessary  to  aver 
that  there  is  no  evidence  which,  under  the  law 
as     charged,     supports     the     virdict. 

But  the  two  intended  objections  can,  in  reality, 
be  but  one  in  any  case,  and  if  either  be  well 
presented,  it  will,  necessarily,  include  the  other, 
whether  separately  stated  or  not.  If  the  assign- 
ment were  that  there  is  no  evidence  to  support 
the  verdict,  that  would  cover  the  first  intended 
objection,  and  would  also  mean  that  the  verdict 
is  without  any  support  in  the  evidence  when  the 
charge  (the  law)  is  applied  to  the  facts,  for  it 
is  impossible  for  this  Court  to  determine  either 
that  there  is  some,  or  that  there  is  no  evidence 
to  support  the  verdict  without  considering  the  law 
applicable  to  the  evidence  in  its  relation  to  the 
cause    of    action. 

The  second  assignment  is  that  the  trial  Judge 
erroneously  refused  to  instruct  the  jury,  upon  de- 
fendant's request,  as  follows:  "If  the  cattle  before 
and    when    loaded    were    in    bad    shipping    condition 
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from  feeding  them  on  cottonseed  meal  and  hulls^ 
or  other  cause,  and  being  thus  affected,  they  would 
not  or  could  not  stand  up,  and  this  was  the 
cause  of  their  injury  and  death,  then  Clarkson  can- 
not   recover.'' 

The    action    of    the    Court    in    refusing  .tiiis    in- 
struction   finds    conclusive    justification     in    the    fact 
that    the    charge    as    given,    fully    and    accurately    in- 
structed   the   jury    on    the    question    presented    in    the 
request,    the    instruction    given    being    that,     "if    the 
stock,    before    they    were    loaded,    were    in    bad    con- 
dition   by    being    fed    on    cottonseed    meal    and    hulls, 
or     from     any     other     cause,     and     if     this     affected 
them    so    they    could    not    stand    up,    and    this    was 
the     cause     of    their     injury     and     death,     then     the 
plaintiff    could    not    recover."      The    rejected    request 
is    almost    a    literal    reproduction    of    the    instruction 
delivered    to    the    jury,    the    principal    difference    !"«- 
ing    that    the    request   uses    the   words,    "bad    shijiping 
condition,"    instead    of    the    words,    "bad    condition," 
used    in    the    instruction.      If    that    difference    he    a 
material   one,    the    advantage    is    with    the    instruction. 
It    was    enough    and    best,    in    that    particular    phase 
of     the    case,     to     submit     to    the    jury     the     simple 
and    pertinent     inquiry    as    to    whether    or     not    the 
stock    were    in    ^*bad    condition"    when    loaded,  and    it 
was    not    at    all    essential,    if    permissible,    to    require 
what    is    assumed    to    be    a    more    critical    and    tech- 
nical   inquiry    as    to    whether    or    not    they    were    in 
"bad    shipping    condition."      Our    law    recognizes    no 
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such  thing  as  a  shipping  condition  of  live  stock 
as  contradistinguished  from  their  ordinary  or  gen- 
eral    condition. 

Several  other  assignments  are  based  upon  the 
alleged  erroneous  action  of  the  trial  Judge  in  re- 
fusing several  other  requests  of  the  defendant  for 
other  instructions  to  the  jury,  but  most  of  these 
requests,  like  that  just  considered,  are  substantially, 
and  some  almost  literally,  embraced  in  the  charge 
given.  None  of  them  that  are  accurate  and  ap- 
plicable to  the  evidence  adduced  are  without  an 
equivalent  among  the  propositions  submitted  in  the 
elaborate  charge  of  the  trial  Judge;  hence,  there 
was  no  error  in  his  refusal  to  give  them.  The 
Court  is  never  required  to  substitute  the  language 
of  counsel  for  his  own,  or  to  incumber  a  full 
and  accurate  charge,  like  the  one  before  us,  with 
additional  instructions  requested,  however  sound 
they    may    be. 

But  there  is  another  conclusive  answer  to  all 
of  the  assignments  based  upon  the  refusal  of  the 
Court  to  instruct  the  jury  as  requested,  and  that 
is,  that  none  of  the  instructions  requested  appear 
to  have  been  presented  after  the  charge  was  de- 
livered. Boiler  V.  Bachman,  5  Lea,  158;  Bailway 
V.  Foster,  88  Tenn.,  673;  Baihvay  v.  Hendricks, 
88  Tenn.,  711;  McCadden  v.  Lowenstein,  92  Tenu., 
614. 

"To  put  the  trial  Judge  in  error  for  refusing 
to    give    special    instructions    to    the    jury,     it    must 
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appear  that  they  were  requested  after  and  not 
before  he  submitted  his  general  charge^  the  object 
of  such  instructions  being  not  to  surest  in  the 
first  instance  what  the  charge  shall  be,  but  rather 
to  supply  some  omission  or  correct  some  mistake 
made  in  the  general  charge — ^to  present  some  mate- 
rial question  not  treated  at  all,  or  to  limit  or 
extend,  eliminate,  or  more  accurately  define,  some 
proposition  already  submitted  to  the  jury."  Bail' 
way   V.    Foster,    88    Tenn.,    678,    674. 

It  is,  of  course,  proper  for  counsel  to  present 
their  views  of  the  law  to  the  Court,  orally  or  in 
writing,  before  his  charge  is  delivered,  "yet,  such 
presentation  is  not  to  be  treated  as  a  request  for 
additional  instructions,  and  made  the  ground  for 
reversal  if  not  adopted  by  the  trial  Judge.  The 
office  of  special  or  additional  instructions  is  that 
already    indicated."      lb.,    674. 

Let    the    judgment    be    affirmed. 
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COVEET     V.     VONHABDTMXTTT. 

{Knoxville.      November    11,    1899.) 

Actions.    DivmiBMl  must  he  pleaded, 

A  defendant  cannot  avail  himself  of  a  compromise  and  dismis- 
sal of  the  action  by  mere  motion  if  the  plaintiff  resists,  but 
must  plead  the  fact. 


FBOM     HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamil- 
ton    Coimty.       I'loyd    Estill,    Judge. 

S.  H.  Ford,  Wm.  T.  Mubbay,  and  Joe  V. 
Williams     for     Covert. 

Pkitchard  &  SizEB  for  Vonhardtmutt. 

Caldwell;  J.  H.  H.  Covert,  by  next  friend, 
brought  this  action  against  Frank  Vonhardtmutt  and 
others,  to  recover  damages  for  personal  injuries 
averred  to  have  been  wrongfully  and  negligently 
inflicted    on    him    by    them. 

Some  time  after  the  commencement  of  the  suit, 
and  when  it  stood  on  the  docket  for  trial  on  its 
merits,  the  defendants  moved  the  Court  to  dismiss 
the     suit     on     their     suggestion     that     it     had     been 
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compromised  and  settled;  and,  in  support  of  that 
motion,  they  presented  a  receipt  of  the  plaintiff 
and  his  mother,  as  .his  guardian,  reciting  the 
satisfaction  of  the  cause  of  action,  and  also  a 
written  request  of  the  next  friend  that  a  dismis- 
sal   be    entered. 

The  plaintiff  resisted  the  motion,  and  to  sustain 
his  objection  to  the  proposed  dismissal,  presented 
his  own  affidavit  and  that  of  his  mother  and 
next  friend,  in  which  it  was  stated,  in  substance, 
that  the  receipt  and  request  for  dismissal  were 
unfairly    obtained. 

The  Court  took  the  several  papers  into  con- 
sideration,  and  in  connection  with  them  heard  oral 
testimony  on  the  question  of  satisfaction  or  no 
satisfaction,  and,  after  deliberation,  sustained  the 
motion  and  dismissed  the  suit.  The  plaintiff  ap- 
pealed   in    error. 

The  learned  Court  was  in  error.  When  the 
motion  to  dismiss  was  resisted,  and  the  validity 
of  the  papers  on  which  it  was  based  was  dis- 
puted, the  motion  should  have  been  overruled  and 
the  defendants  left  to  their  right  to  set  up  the 
matter  of  accord  and  satisfaction  by  proper  plea. 
It  was  not  allowable  for  the  Court  to  hear  testi- 
mony and  decide  an  issue  of  disputed  facts  upon 
a    mere    motion. 

Keverse    and    remand. 
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Xewpokt    CoTToy    Mill    Co.     v.     Mims. 
(Knoxville.     November     11,     1899.) 

1.  CoBPOBATiONS.     Stockholders^  liability  on  subscrlptiona. 

Subscribers  to  the  stock  of  a  corporation  to  be  organized  with  a 
capitalization  of  830«000.  cannot  be  held  upon  their  contract  if, 
without  their  acquiescence  or  participation,  the  corporation  is 
capitalized  at  935,000.     (Post,  pp-  468-472.) 

Cases  cited:  18  Wall.,  233;  126  Mass.,  155;  9  Cush.,  423. 

2.  Same.     Same. 

Subscriptions  to  the  stock  of  a  corporation  cannot  be  enforced  if 
the  corporation  has  not  the  power  to  issue  shares  of  stock  to 
the  subscribers  in  compliance  with  the  terms  of  their  contract. 
(Post,  pp,  473,  474.) 

Case  cited  and  approved:  Railroad  v.  Knoxville,  98  Tenn.,  2. 

3.  Samb.     Same. 

The  receiver  and  creditors  of  an  insolvent  corporation  stand 
upon  no  higher  ground  than  the  corporation  itself  in  a  solvent 
state,  as  regards  the  enforcement  of  a  contract  of  subscription 
which  the  corporation,  without  fault  or  participation  of  the 
contesting  subscribers,  has  failed  or  disabled  itself  to  perform 
on  its  part.    (Post,  p.  473.) 

4.  Samb.    Same. 

Subscribers  to  the  stock  of  a  corporation  are  not  estopped,  espe- 
cially if  estoppel  is  not  relied  upon  in  the  pleadings,  to 
resist  collection  of  their  su  bscriptions  on  account  of  the  failure 
of  the  company  to  comply  with  essential  conditions  of  the  con- 
tract of  subscription,  by  the  fact  that  they  may  have  become 
directors,  or  attended  meetings  of  the  directors  and  stock- 
holders, if  they  did  not  participate  or  acquiesce  in  the  illegal 
19  F— 30 
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acts  of  the  corporation,  bat  promptly  repudiated  such  action 
after  notice.     (PoaU  PP'  474,  475.) 

C^ses  cited:  4  C.  B.,  404;  30  N.  H.,  390;  5  Neb.,  56;  39  Me.,  571. 


FBOM      COCKE. 


Appeal  from  the  Chancery  Court  of  Cocke  County. 
John  P.   Smith,  Ch. 

Shields  &  Mountcastle,  G.  W.  Gorrell,^  and  W. 
H.  Jones  for    Newport  Cotton  Mill  Co. 

W.  J.  McSwEEN,  H.  N.  Cate,  Washburn, 
Pickle    &    TuR^'E^    for    Mims. 

Beard^    J.      These    consolidated    causes    consist    of 

five    bills     filed     in    the    Chancery     Court    of     Cocke 

If 

County  by  the  Newport  Cotton  Mill  Company  against 
alleged  subscribers  to  its  stock  for  amounts  al- 
leged to  be  due  by  them  on  their  respective  stock 
subscriptions. 

The  complainant  seeks  to  recover  of  C.  B.  Mims, 
$500;  of  J.  A.  Balch,  $150;  of  J.  J.  Denton, 
$500;  of  I.  M.  Eubank,  $250;  and  of  W.  C. 
Anderson,  $750.  7'he  l)ills,  except  as  to  names 
and  amounts,  are  substantially  the  same  in  each 
case,  and  aver  that  the  complainant  is  a  domestic 
corporation ;  that  it  was  capitalized  at  $35,000, 
divided  into  shares  of  $100  each,  and  that  each 
of     the     defendants     agreed     to     take     a     number    of 
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the  shares  of  the  capital  stock,  aggregating  th 
above  amounts,  respectively;  that  calls  had  been 
made,  and  that  defendants  had  failed  and  refused 
to     pay. 

The  bills  aver,  as  originally  filed,  that  the 
"complainant  has  now  in  operation  a  great  part 
of    its    plant,    and    is    a    going    concern." 

Subsequently,  the  corporation  having  fallen  into 
insolvency,  and  this  having  been  adjudged  in  another 
cause  in  that  Court,  and  a  receiver  appointed  to  col- 
lect all  outstanding  claims  due  to  the  corporation,  on 
motion  supported  by  affidavit,  the  complainant  was 
permitted  to  strike  out  the  averment  in  the  several 
bills  of  these  consolidated  causes  that  it  was  a 
going  concern,  and  substitute  therefor  an  allegation 
of  this  adjudged  insolvency  of  the  corporation  and 
the  appointment  of  a  receiver  of  all  its  assets. 
Still  later  the  receiver,  on  his  petition,  was  made 
a    party    complainant. 

The  separate  answers  of  these  defendants  make 
a  number  of  defenses,  only  one  of  which  need 
be  mentioned,  as  it  is  conclusive  of  these  causes. 
This  defense  grows  out  of  the  agreement  to  take 
stock  in  the  complainant  corporation  when  it  should 
be  organized.  This  agreement  was  signed,  with 
others,  by  these  defendants,  and  was  delivered  to 
the  corporation.  No  other  subscription  was  ever 
made  bv,  and  no  certificates  were  issued  to,  them. 
The  right  of  recovery  rests  alone  upon  this  writ- 
ten   agreement,    which    is    as    follows: 
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"We,  the  undersigned,  citizens  of  Cocke  County, 
Tennessee,  have  formed  ourselves  into  an  associa- 
tion for  the  purpose  of  organizing  a  corporation 
for  the  j)urpose  of  manufacturing  cotton,  wool, 
and  silk  goods.  It  is  understood  that  this  corpo- 
ration is  to  be  organized  in  the  following  manner: 
The  building  known  as  the  tobacco  factory  is  to 
be  put  in  by  its  owTiers  for  $10,000  of  the  stock 
of  said  corporation,  $10,000  to  be  raised  by  the 
citizens  of  Cocke  County,  and  $10,000  by  James 
I^ord,  of  South  Carolina,  and  for  the  purpose  of 
effecting  this  organization,  we,  the  undersigned  sub- 
scribers to  the  sums  opposite  our  names,  as  part 
of  the  capital  stock  of  said  corporation,  bind  our- 
selves only  in  the  event  the  said  James  Lord 
raises  his  part  of  the  said  capital  stock.  The  said 
sums  subscribed  shall  be  paid  as  follows:  Twenty- 
five  per  cent,  on  perfection  of  organization,  twenty- 
five  per  cent,  sixty  days  thereafter,  and  ten  per 
cent,  every  thirty  days  thereafter  until  the  full 
amount  is  paid,  making  a  total  capital  stock  of 
^30,000." 

The  record  discloses  that  this  corporation  had 
the  right  to  fix  by  by-laws  its  capital  stock,  and 
that  it  was  accordingly  organized  upon  a  basis  of 
a  capitalization  of  $35,000,  divided  into  shares  of 
$100  each.  Disregarding  the  fact  that  subsequently 
this  was  increased  to  $50,000,  we  have  complain- 
ant seeking  recovery  against  these  defendants  upon 
the     distinct     averment     contained     in     each     of     these 
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bills,  that  "it  was  capitalized  at  $35,000,  divided 
into  shares  of  $100  each,  and  that  the  defendants 
subscribed  for  and  agreed  to  take  the  mirnber  of 
shares  of  its  capital  stock,  as  has  already  been 
set  out,"  while  the  defendants  resist  the  recovery 
upon  the  ground  that  they  subscribed  for  shares 
in  a  corporation  whose  "total  capital  stock"  waa 
to    be    $30,000. 

Dismissing  the  contention  of  the  defendants, 
which,  however,  has  much  of  force  in  it,  and  is 
well  sustained  by  authority,  that  there  is  a  fatal 
variance  between  the  contract  alleged  and  that 
proven,  we  come  to  the  more  serious  question:  Can 
one  who  agrees  to  take  shares  of  stock  in  a 
corporation  to  be  organized  upon  a  basis  of  capi- 
tal stock  aggregating  $30,000,  be  forced  to  pay 
for  shares  in  a  corporation  capitalized  at  $36,000, 
or    anv    other    different    sum? 

It  would  seem  that  this  question  would  easily 
furnish  its  own  answer,  for  to  hold  that  this 
could  be  done  would  be  to  impose  upon  such  an 
one  an  obligation  which  was  in  the  face  and  in 
spite  of  his  written  contract.  The  rule  is  gen- 
eral that  one  has  the  right  to  stand  upon  the 
contract  he  has  made.  He  cannot  be  compelled 
to  accept  a  different  contract,  even  if  it  be  more 
favorable  to  him.  Certainlv  he  woidd  not  be  forced 
iigainst  his  will  to  take  in  lieu  one  less  favorable 
in     its    terms.       This    rule    applies    with    more    than 
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ordinary     force     to     a     subscription     for     shares     of 
stixjk     of     a    corporation. 

The  influence  and  control  which  the  shareholder 
can  exercise  in  such  a  body  depends  upon  the 
proportion  his  holding  bears  to  the  entire  capital 
stock.  In  the  present  case,  upon  the  basis  of  a 
capitalization  of  $30,000,  that  one  of  these  defend- 
ants who  agreed  to  take  five  shares  of  one  hun- 
dred dollars  each,  par  value,  of  this  stock  would 
have  a  voting  and  controlling  power  in  the  man- 
agement of  its  affairs  of  l-60th,  while  in  the  cor- 
poration capitalized  at  $35,000,  this  power  would 
bo  reduced  to  l-70th.  As  the  capital  was  increased, 
this  power  would  be  correspondingly  diminished  until 
in  a  con?pany  of  large  capitalization  his  influence, 
limited  to  the  shares  held  by  him,  would  be  of 
no  practical  value  in  protecting  his  own  interests, 
or  in  determining  the  business  operations  of  the 
corporation. 

We  think  it  clear  that  if  these  defendants  can 
be  held  on  the  subscription  which  they  made  to 
pay  for  shares  in  this  corporation,  organized  with 
a  capital  stock  of  $35,000,  they  might  equally 
have  been  required  to  do  so  had  the  basis  of 
capitalization  been  fixed  at  $100,000,  or  any  larger 
amount. 

Even  where  a  corporation,  with  fixed  capital,  is 
in  active  operation,  ''an  increase  or  reduction  of 
the  capital  stock  is  such  a  fundamental  change  in 
its     affairs     that,     although     it     has     been     duly    au- 
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thorized  by  Act  of  the  Legislature,  or  by  the  charter 
of  incorporation,  it  cannot  lawrfully  be  effected 
merely  by  the  act  or  assent  of  the  board  of  di- 
rectors, but  must  be  authorized  by  the  shareholders 
at  a  corporate  meeting."  1  Cook  on  Stock  and 
Stockholders    and    Corporation    Laws,    285. 

In  the  Chicago  City  Railway  Company  v.  Aler- 
ton,  18  Wall.,  233,  the  Supreme  Court  of  the 
United  States,  recognizing  the  vital  character  of  the 
change,  and  the  need  of  its  being  determined 
alone  by  the  stockholders,  say  that  for  this  rule 
"the  reason  is  obvious.  ...  To  change  it  (tho 
capital  stock)  without  the  consent  of  the  stock- 
holders, would  be  to  make  them  members  of  an 
association  in  which  they  never  consented  to  be- 
come stich.  It  would  change  the  relative  influence, 
control,    and    profit    of    each    member." 

By  analogy  it  would  seem  that  where  it  was 
contemplated  to  capitalize  a  corporation  to  be  organ- 
ized in  the  future  at  $30,000,  and  a  party  agreed 
to  take  shares  in  its  capital  stock,  and  others  in- 
terested in  the  enterprise,  afterwards,  for  their 
own  reasons,  fixed  the  basis  of  organization  at 
$35,000,  the  change  would  be  so  radical  or  fun- 
damental as  to  relieve  him  from  his  special  and 
limited    obligation. 

And  so  it  was  distinctly  held  in  Katama  Land 
Company  v.  Jerriigan,  126  Mass.,  155,  a  case  very 
similar  to  the  one  at  bar.  In  that  case  the  sub- 
scription   paper    provided    "that,  whereas,  the    Katama 
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Land  Company  had  been  incorporated,  the  capital 
stock  of  which  corporation  is  fixed  at  $50,000; 
now,  therefore,  the  undersigned  hereby  associate 
themselves  together  to  form  said  corporation,  and 
severally  subscribe  for  and  agree,  each  with  the 
other,  and  with  said  corporation,  to  take  the  num- 
ber of  shares  in  said  corporation  affixed  to  their 
respective  names,  and  to  pay  therefor  the  sum  of 
one  hundred  dollars  per  share  at  such  times  as 
shall  be  determined  upon  the  organization  of  said 
corporation."  The  defendant  subscribed  for  ten 
shares,  and  the  object  of  the  suit  was  to  hold 
him  liable  on  that  subscription.  It  appeared  on 
the  trial  that  subscriptions  to  a  greater  nmoun*: 
than  $50,000  were  obtained.  At  a  meeting  of  the 
promoters  and  subscribers  for  shares  in  the  corpo- 
ration, upon  a  disclosure  of  this  fact,  it  was  agreed 
to  fix  (or  as  it  was  called  by  this  meeting)  to  in- 
crease the  capital  stock  to  $100,000,  and  it  was 
also  agreed  or  voted  "that  all  the  subscribers  be 
now  admitted  to  the  company  with  the  rights  and 
privileges  of  stockholders  under  the  agreement,"  bat 
it  was  held  that  this  could  not  create  any  liabil- 
ity of  the  defendant  under  the  agreement  The 
Court  said:  "The  contract  contains  two  promises 
by  the  defendant:  one  that  he  would  take  ten 
shares  of  the  par  value  of  one  hundred  dollars 
each  in  a  corporation  of  which  the  capital  is 
fixed  at  fifty  thousand  dollars;  and  the  other, 
which    is    collateral    to    the    first,    that    he    would  pay 
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one  hundred  dollars  upon  each  share  at  such  times 
as  should  be  determined  by  the  corporation.  It 
was  one  of  the  essential  conditions  of  each  of 
these  .promises  that  the  capital  stock  of  the  corpo- 
ration should  be  fifty  thousand  dollars.  He  agreed 
to  take  and  to  pay  for  one-fiftieth  part  of  the 
capital  stock  of  the  corporation.  If  this  action  is 
maintained,  he  would  be  required  to  take  one  one- 
hundredth  part  of  the  capital  stock,  and  this  would 
impose  upon  him  a  contract  diiferent  from  that 
into  which  he  entered."  Citing  Atlantic  Cotton  MUh 
V.    Abbott,    9    Cush.,    423. 

An  additional  answer  to  the  claim  of  complain- 
ant for  recovery  in  these  causes  is,  that  an  in* 
plied  condition  to  the  enforcement  of  payment  of 
stock  subscriptions  is  that  the  corporation  shall  have 
the  power  to  issue  shares'  of  stock  to  subscribers 
in  compliance  with  their  contract  of  subscription. 
Railroad  v.  Knoxville,  98  Tenn.,  2.  And  this,  as 
is  apparent,  cannot  be  done  by  this  corporation  as 
capitalized. 

In  regard  to  this  defense,  it  is  evident  that 
the  creditors  represented  here  by  the  receiver  can 
stand  upon  no  higher  ground  than  the  corporation. 
The  failure  of  the  contract  because  of  the  viola- 
tion of  the  "essential  condition"  as  to  the  capital 
stock  is  an  answer  in  the  one  case  as  well  as  in 
the    other. 

It  is  contended,  however,  that  as  a  matter  of 
fact,    this    corporation    was    organized    with    a    capital 
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stock  of  $30,000,  which  was  subsequently  increased 
to  $35,000,  and  that  afterwards  there  was  a  fur- 
ther increase  to  $50,000.  This  contention  is  rested 
upon  the  first  finding  of  the  Court  of  Chancery 
Appeals  that  the  subscriptions  for  shares  of  stock 
"more  than  completed  the  thirty  thousand  dollars 
specified  in  the  subscription  paper."  That  Court, 
however,  does  not  say  when  it  was  thus  completed, 
and  especially  refrains  from  saying  that  the  cor- 
poration, upon  the  basis  of  its  being  complete, 
fixed  the  capital  stock  at  that  sum.  In  a  former 
part  of  this-  finding  that  Court  does  say  "its  cap- 
ital stock  was  increased  soon  after  its  charter  was 
granted  .  .  .'to  $35,000.  The  word  "increased" 
was  evidently  used  inadvertently  for  "fixed,"  for  in 
the  supplemental  finding  made  in  response  to  a  request 
that  a  definite  report  on  this  matter  be  made, 
that  Court  finds  as  follows:  "We  say  that  at  a 
meeting  of  the  stockholders  of  the  company,  May 
8,  1896,  by-laws  for  the  corporation  were  adopted, 
and  in  these  by-laws  the  capital  stock  was  fixed 
at  $35,000,  .  .  .  and  that  subsequently  .  .  . 
it  was  increased  to  $50,000.  The  stockholders  and 
directors  took  no  other  action  in  fixing  the  capital 
stock  of  the  company."  This  finding  is  a  conclu- 
sive   answer    to    this    contention. 

It  is  also  insisted  in  argument  that  tho  de- 
fendants are,  by  their  conduct,  estopped  to  resist 
collection  of  their  subscription.  This  insistence  can- 
not    l)e    maintained.       As    to    Mims,    it    is    true    he 
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was  a  member  of  the  first  board  of  directors,  but 
resigned  after  a  short  service  and  one  month  be- 
fore the  capital  stock  was  fixed,  and  declined  to 
have  further  connection  with  the  corporation  The 
defendants,  Denton,  Anderson,  and  Balch  never  at- 
tended a  meeting  of  stockholders,  nor,  in  any  way, 
took  part  in  the  management  of  the  affairs  of 
the  corporation.  The  defendant  Eubank  attended 
only  one.  stockholders'  meeting,  which  was  held 
over  two  months  before  that  at  which  the  capital 
stock  was  fixed.  These  facts  afford  a  sufficient 
answer  to  this  insistence:  Wondner  v.  Sharp,  4 
C.  B.,  404;  New  H.  Cent  R,  R.  Co.  v.  John- 
son, 30  X.  H.,  390:  lAvesey  v.  Omaha  Hotel  Co,, 
5  Neb.,  56;  Oldtown  &  L.  R.  R.  Co.  v.  Veazie, 
39    Me.,    57i. 

Another  equally  conclusive  is  that  complainant 
does  not  aver  or  rely  upon  the  rule  of  estoppel 
or  the  doctrine  of  waiver  in  any  of  its  bills. 
It  results  that  the  decree  of  the  Court  of  Chan- 
cery Appeals  is  reversed,  and  that  these  bills 
must    be    dismissed. 
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Delk    v.    Yelton. 

(Knoxville.      November     11,     1899.) 

1.  HoMBSTBAD.    Effect  of  levying  offUser^s  failure  to  assign. 

The  sale,  under  execation,  of  land  which  is  subject  to  homestead 
and  of  grreater  value  than  81,000,  without  assignment  of  home- 
stead  therein  to  the  debtor,  is  voidable  at  his  election.  The 
statute  requirinff  the  officer  levjingf  execution  to  assign  home- 
stead in  the  lands  levied  on,  is  so  far  mandatory  as  to  render 
the  sale  made  wHhout  compliance  with  its  terms  voidable.  It 
is  the  sale,  not  the  levy,  that  is  voidable.     {PosU  PP^  ^^*  490,) 

Code  construed:  §J  3798,  3804  (S.);  U  2935,  2940  (M.  &  V.);  U  2110a, 
2114a,  2116a  (T.  &  S.). 

Cases  cited:  Cowan  v.  Carson,  101  Tenn.,  523;  Briscoe  v.  Vaughn, 
ante,  p.  308;  Flatt  v.  Mack,  16  Lea,  371;  Gray  v,  Balrd,  4  Lea, 
212;  Burnett  v.  Austin,  10  Lea,  565. 

2.  Rb8  Adjudicata.     WTiat  is  not 

A  decree  dismissing  a  bill,  which  has  been  vacated  by  appeal,  is 
not  such  an  adjudication  of  the  matters  therein  pleaded  as 
will  defeat  a  subsequent  bill  filed  for  the  same  purpose.  {Post^ 
pp.  481-483.) 


FROM       FENTRESS. 


Appeal     from     the     Chancery     Court     of     Fentress 
County.       Thos.     J.     Fisher^    Ch. 

Smith    &    Smith    for    Delk. 

YouNG^    Young    &    Frogge    for    Yelton. 


"September  term,  1899.  4r7 


Delk  V.  Yeiton. 


Caldwell,  J.  This  cause  stands  on  bill  and 
demurrer.  The  Chancellor  sustained  the  demurrer 
and  dismissed  the  bill,  and  the  Court  of  Chancery 
Appeals    affirmed    his    decree. 

Two  objects  are  sought  in  the  bill:  First,  the 
vacation  and  annuhnent  of  a  decree  obtained  by 
the  defendant  against  the  complainant  in  the  Chan- 
<5ery  Court  of  Fentress  County,  for  $354.57;  and, 
second,  the  vacation  and  annulment  of  the  sale  of 
a  certain  tract  of  complainant's  land  under  an  exe- 
cution   issued    from    that    decree. 

As  to  the  first  object,  it  is  only  necessary  to 
say,  in  general  terms,  that  the  bill  fails  to  allege 
any  valid  objection  to  the  decree,  and,  hence,  that 
the  demurrer  to  that  extent  was  well  taken  and 
properly    sustained. 

As  to  the  question  of  sale,  complainant  alleges 
that  an  execution  issued  on  the  decree  in  ques- 
tion, was  levied  on  a  tract  of  land  on  which  the 
complainant  resided  with  his  family;  that  the 
land  contained  500  or  600  acres,  and  was  worth 
from  $3,500  to  $4,000;  that  the  levy  recited  that 
it  was  made  subject  to  complainant's  right  of  home- 
stead; that  no  homestead  was  assigned  to  *  him, 
but  the  whole  of  the  tract  was  sold  to  the  de- 
fendant for  $370,  subject  to  complainant's  home; 
stead  rights;  and  that  the  two  years  allowed  by 
law  for  redemption  would  soon  expire.  Upon  these 
allegations    of    fact    the    complainant    charged,    as    a 
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matter  of  law,  that  the  sale  of  his  land  was  void, 
because  commissioners  were  not  appointed  and  home- 
stead   assigned    as    provided    by    statute. 

The  demurrer  to  this  part  of  his  bill  was,  "be- 
cause the  bill  does  not  show  that  complainant  has 
been  deprived  of  his  homestead,  or  ousted  of  same, 
or  that  he  is  being  threatened  with  any  such 
ouster,  but,  on  the  other  hand,  the  bill  shows  that 
the  possession  is  undisturbed,  and  because  the  stat- 
ute for  the  laying  off  of  homestead  is  directory 
and    not    raandatorv." 

Taking  the  allegations  of  the  bill  to  be  true, 
as  must  be  done  on  demurrer,  there  can  be  no 
doubt  that  the  Sheriff  in  this  cause  failed  to  dis- 
charge a  plain  statutory  duty  in  respect  to  com- 
plainant's homestead.  The  law  entitles  every  head 
of  a  family,  owning  real  estate,  to  a  homestead 
therein  to  the  extent  of  one  thousand  dollars  in 
value  (Const.,  Art.  XL,  Sec.  11;  Code  T.  &  S., 
Sees.  2110a,  2114a;  M.  &  V.,  Sec.  2935;  Shan- 
non, Sec.  3798) ;  and  it  requires  that,  "Whenever 
real  estate  of  such  head  of  a  family  is  levied  on 
bv  execution  or  attachment,  his  or  her  homestead 
shall  be  set  apart  in  the  following  manner:  The 
officer  executing  the  writ  shall  summon  three  dis- 
interested freeholders,  not  connected  with  the  par- 
ties, and  administer  to  them  an  oath  to  set  apart 
said  homestead  out  of  the  real  estate  so  levied 
on;     said     freeholders     shall     examine     the     premises, 
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and,  upon  oath,  set  apart  said  homestead,  includ- 
ing the  mansion  and  outhouses,  if  so  desired  by 
the  head  of  the  family,  and  set  out  in  writing 
the  boundaries  thereof,  and  certify  that  such  is 
the  homestead  set  apart  by  them,  and  deliver  the 
same  (the  certificate)  to  the  debtor,  and  the  re- 
mainder only  of  such  lands  so  levied  on  or  at- 
tached sh^l]  be  subject  to  sale,  which  fact  shall 
be  returned  on  the  execution,"  Code,  T.  &  S., 
Sec.  2116a;  M.  &  V.,  Sec.  2940;  Shannon,  Sec. 
3304. 

This  requirement  as  to  the  appointment  of  dis- 
interested freeholders,  and  the  assignment  of  home- 
stead by  them  is  mandatory  in  such  sense  that 
the  Sheriff  is  in  no  case  justified  in  selling  land 
on  which  the  head  of  a  family  resides,  or  in 
which  he  claims  a  homestead,  if  worth  more  than 
one  thousand  dollars,  without  strict  compliance  with 
its  terms,  and  when  land  subject  to  the  right  of 
homestead  and  of  greater  value  than  one  thousand 
dollars,  is  by  him  sold  without  such  assignment 
of  homestead,  and  purchased  by  the  judgment  cred- 
itor, as  in  this  case,  the  sale  may  be  avoided  by 
the  debtor,  at  his  election,  by  means  of  a  bill 
filed  for  that  purpose,  as  has  been  done  in  the 
present    instance. 

Some  of  the  many  good  reasons  for  this  hold- 
ing are  that  the  statute,  in  express  terms,  makes 
it    the    duty    of    the    Sheriff    to    have    the    assignment 
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made  before  sale;  that  the  separation  of  the  land 
to  be  sold  from  that  to  which  the  homestead  right 
is  limited,  facilitates  intelligent  bidding,  and  tends 
to  produce  a  better  price  for  the  land  sold;  that 
such  assignment,  if  proceeds  of  the  part  sold  sat- 
isfy the  debt,  will  leave  the  homestead  unincum- 
bered and  capable  of  being  sold  by  the  debtor 
and  passed  to  his  vendee.  Cowan,  McClung  £ 
Co.  V.  Carson,  101  Tenn,,  523  j  Briscoe  v.  Vaughan, 
ante,  p.  308. 

The  fact  that  the  debtor  may  be  left  in  pos- 
session of  the  whole  tract  of  land  when  sold  sub- 
ject to  his  homestead  rights,  as  in  the  present 
case,  cannot,  as  suggested  in  the  demurrer,  cure 
the  omission  in  the  Sheriff's  action,  enhance  the 
title  of  the  purchaser,  or  militate  against  the  legal 
right  of  the  debtor  to  have  the  sale  vacated  Jtnd 
annulled. 

It  has  been  held  that  the  appointment  of  free- 
holders and  assignment  of  homestead  by  them  is 
not  necessary  when  the  real  estate  levied  on  is  of 
less  value  than  one  thousand  dollars  {Flait  v. 
Mack  Stadler  &  Co,,  16  Lea,  371;  Briscoe  v. 
Yaughan,  ante,  p.  308),  and  that  the  failure  to  sec 
apart  the  homestead  in  no  case  deprives  the  debtor  of 
liis  right  thereto  (Cray  v.  Baird,  4  Lea,  212; 
Buimett  V.  Audiii,  10  Lea,  5C5),  and  that  to 
protect  this  right  homestead  may  be  set  apart 
in     an     ejectraent    suit.       Arnold    v.     Jones,     0     Lea, 
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545;  Burnett  y.  Austin,  10  Lea,  566.  But  the 
failure  tf>  pursue  the  law  when  the  land  levied 
on  is  subject  to  homestead,  and  worth  more 
than  one  thousand  dollars,  has  never  been  sanc- 
tioned or  approved  by  this  Court.  In  the  last 
three  cases  mentioned  the  Court  only  protected  the 
debtor's  right,  and  adjudged  that  he  should  sustain 
no  loss  through  the  dereliction  of  the  Sheriff,  but 
it  did  not  set  the  seal  of  its  approval  to  his 
failure  to  observe  the  plain  requirement  of  the 
statute. 

This  bill  further  alleged  that  the  complainant 
had  filed  a  former  bill  in  the  same  Court  and 
for  the  same  relief;  that  in  consequence  of  de- 
fective allegations  in  that  bill,  it  was  dismissed  on 
demurrer;  that  complainant  had  appealed  from  the 
decree  of  dismissal,  and  that  the  former  cause 
was    still    pending    in    this    Court. 

Upon  these  allegations  it  was  asked  that  the 
former  cause  be  enjoined,  and  that  complainant  be 
allowed  to  dismiss  his  appeal  therein  without  prej- 
udice,  and  to  have  a  hearing  on  a  fuller  and 
more  accurate  presentation  of  his  case.  The  facts 
thus  alleged  as  to  the  former  cause  were  pleaded 
as  res  adjudicata  in  one  assignment  of  the  demur- 
rer to  the  present  biU,  and  the  Court  of  Chan- 
cery Appeals,  in  sustaining  that  and  other  assign- 
ments of  the  demurrer,  and  dismissing  the  present 
bill,    as    did    the    Chancellor,    stated    additionally    in 

19  P— -31 
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its  opinion  that  it  had  heard  the  former  cause, 
and  affirmed  the  Chancellor's  decree,  dismissing  the 
bill    therein. 

Obviously,  the  facts  disclosed  in  the  present  bill 
as  to  the  former  suit  do  not  show  a  case  of  res 
adjudicata.  The  appeal  from  the  decree  dismissing 
the  foimer  bill  vacated  that  decree,  and  that  cause 
was  pending  in  this  Court  unadjudged  and  for 
hearing  de  novo  when  the  present  bill  was  filed. 
The  most  that  defendant  could  properly  have  made 
of  the  pendency  of  the  former  bill,  as  a  defense 
to  the  present  one,  was  only  a  ground  or  basis 
for  an  order  to  compel  the  complainant  to  elect 
which  of  the  two  bills  he  would  prosecute,  and 
that  defense  he  might  have  made  available  by  mo- 
tion or  by  plea  of  former  suit  pending,  but  not 
by  demurrer  pleading  res  adjudicata,  Nor  could 
the  Court  of  Chancery  Appeals  rightly  bring  to  the 
aid  of  this  demurrer,  and  to  the  defeat  of  the 
present  bill  under  it,  the  independent  and  subse- 
quent fact  that  the  former  cause  had,  by  that 
Court,  been  heard  and  disposed  of  by  final  decree 
after  the  filing  of  the  present  bill  and  before  the 
hearing  of  the  present  cause  in  that  Court.  Sub- 
sequent steps  taken  in  the  former  cause  cannot  be 
brought    into    the    record    in    this    cause    in    that  way. 

It  is  not  amiss  to  remark,  in  conclusion,  that 
the  allegations  of  the  bill  before  us  did  not  show 
an  invalid  levy  upon  the  complainant's  land,  but 
onlv    a    sale    that    is    voidable    at    his    election. 
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Reverse  and  remand  for  further  proceedings  as 
to  that  part  of  the  bill  impeaching  the  sale  of 
complainant's  land.  Each  party  will  pay  one-half 
of  the  costs  of  this  appeal,  and  the  costs  accrued 
and  to  accrue  below  will  be  adjudged  by  the 
Chancellor. 
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Mblton    V.    Pace. 
(Knoxville.    November     11,     1899.) 

1.  Res  Ad  judicata.    EssenUaU  of. 

In  order  that  a  judgement  may  be  effective  as  res  o^/udiooto,  it  is 
essential  that  the  party  sought  to  be  concluded  thereby  should 
have  sued  or  been  sued,  in  both  cases,  in  the  same  capacity  or 
character,  and  to  enforce  the  same  right.     {PosU  V-  ^^0 

2.  Sams.     Case  in  jvdgment 

Hence,  children  inheriting  from  both  father  and  mother  are  not 
estopped  to  set  up  title  to  the  whole  of  a  tract  of  land 
inherited  from  the  mother  by  reason  of  the  fact  that  a  part  of 
it  had  been,  by  inadvertence,  embraced  in  the  description  of  a 
tract,  which  they,  as  heirs  of  their  father,  had  brought  to  sale 
by  decree  for  foreclosure  of  a  mortgage,  especially  where  the 
purchaser  had  the  fullest  notice  of  the  state  of  the  titles. 
(Post,  pp,  485-489,) 


FBOM     MORGAN. 


Appeal  from  the  Chancery  Court  of  Morgan 
County.      H.  B.  Lindsay,  Ch. 

S.    H.    Staples    for    Melton. 

John  M.  Davis  for  Pace. 

Beard,  J.  This  bill  was  filed  to  enjoin  the 
defendants  from  cutting  and  removing  timber  from 
a    tract    of    land    of    which    complainant    claimed    to 
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be  the  owner  as  a  purchaser  at  a  sale  made  un- 
der a  decree  of  the  Chancery  Court  of  Morgan 
County.  The  defendants  resist,  and,  on  the  contrary, 
insist  that  complainant  has  no  interest  in  this 
land.  In  order  to  understand  the  character  of  this 
claim,  as  well  as  the  point  on  which  we  dispose 
of  it,  it  is  necessary  briefly  to  give  the  trans- 
mutation of  the  title  to  the  property  in  question 
since  1885,  as  well  as  the  nature  of  certain  liti- 
gation which  antedates  the  present  controversy. 

In  1886  one  Howard  sold  and  conveyed  five 
tracts  of  mountain  land  to  Henry  Marshall,  the 
purchase  money  of  which  was  only  partly  paid. 
Of  these  tracts  two  were  known,  respectively,  as 
Entry  No.  659  and  Entry  No.  2429.  In  1888, 
the  vendee,  Henry  Marshall,  conveyed  Entry  No. 
2429  to  his  wife,  Elizabeth  Marshall.  In  1890, 
one  Kreis  filed  his  bill  to  subject  the  five  tracts 
of  land  covered  by  the  Howard  deed  to  the  pay- 
ment of  a  debt  which  Howard  owed  him.  It  is 
unnecessary  to  state  further  the  ground  of  his 
claim  or  the  history  of  that  suit.  It  is  sufficient 
to  say  that  it  resulted  in  a  decree  subjecting  the 
property  to  sale.  Before  a  sale  under  this  decree 
took  place,  however,  an  agreement  was  entered  into 
between  Kreis,  Howard,  Henry  Marshall  and  the 
present  complainant.  Melton,  under  the  terms  of 
which  Melton  was  to  buy  the  property  at  the 
sale,  take  title  thereto,  and  hold  it  as  security  for 
the    Kreis    debt,    and    also    certain    debts    due    from 
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Henry  Marshall  to  Howard  and  Melton.  This 
agreement  was  carried  out  by  Melton  purchasing 
at  the  chancery  sale,  and  afterwards  having  a  de- 
cree vesting  him  with  the  title.  Subsequently,  he 
filed  an  ejectment  bill  against  Howa'^d  and  otiiers, 
seeking  to  get  possession  of  all  the  tracts  thus 
decreed  to  him.  To  this  bill  the  heirs  of  Eliza- 
beth Marshall  (she  being  then  deceased)  were 
made  parties  defendant.  They  defended  upon  the 
ground  that  ,land  entry  No.  2429  had  been  con- 
veyed to  their  mother,  Elizabeth  Marshall,  before 
the  filing  of  the  Kreis  bill,  and  that  she  vas  not 
made  a  party  to  that  bill.  These  facts  were  ad- 
mitted in  Melton's  bill,  but  he  sought  to  avoid 
their  force  by  showing  that  Mrs.  Marshall's  deed 
was  void.  Upon  the  hearing,  however,  the  Chan- 
cellor decreed  there  was  no  fraud  in  the  convey- 
ance— that  the  decree  in  the  Kreis  case  did  not 
affect  Entry  No.  2429 — that  Melton  acquired  no 
title  to  it  by  his  purchase  in  that  case,  but  that 
it  was  the  property  of  the  heirs  of  Elizabeth 
Marshall. 

Subsequently,  Henry  Marshall  being  dead,  his 
heirs  (who  were  also  heirs  of  Elizabeth  Marshall) 
filed  their  bill  against  Melton,  setting  up  the 
agreement  in  the  Kreis  case,  already  mentioned, 
under  which  he  purchased,  alleging  that  he  held 
the  land  so  purchased  as  mortgagee,  and  asking 
for  a  foreclosure  sale  of  it,  and  after  paying  the 
mortgage    debt,    that    the    balance    be    paid    to    them. 
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In  this  litigation  Entry  ^o.  2429  was  not  in- 
volved. It  embraced,  however,  the  other  four  tracts 
covered  by  the  Howard  deed  of  1886,  one  of 
them  being  Entry  No.  659;  this  was  described  in  the 
bill  by  metes  and  boimds.  In  that  cause  a  decree  for 
sale  was  finally  entered,  and  upon  exposure  to  sale 
Melton  became  the  purchaser,  and  the  title  was 
vested    in    him    by    proper    decree. 

It  .proved  to  be  a  fact  that  Entry  No.  659 
overlapped  Entry  No.  2429,  covering  about  one 
himdred  and  forty-six  acres  of  the  latter.  The 
contention  of  Melton  in  the  present  suit,  and  on 
this  he  rests  his  claim,  is  that,  while  in  the  prior 
case  it  had  been  conclusively  determined  against 
him,  that  the  heirs  of  Elizabeth  Marshall  owned 
the  whole  of  Entry  No.  2429  to  the  full  limit 
of  its  boundaries,  yet,  as  in  the  last  bill  the 
Henry  Marshall  heirs  described  Entry  No.  659  by 
metes  and  bounds  and  asked  for  a  sale  of  it, 
and  as  further  this  description  included  one  hun- 
dred and  forty-six  acres  of  Entry  No.  2429,  his 
purchase  under  the  decree  in  that  cause  restored 
to  him  that  much  of  Entry  No.  2429  lost  by 
him    in    the    former    suit. 

This  contention  cannot  be  maintained.  The  liti- 
gation under  which  he  sets  up  this  claim  was 
instituted,  as  has  been  stated,  by  the  heirs  of 
Henry  Marshall.  He,  in  his  lifetime,  had  parted 
with  the  title  to  the  whole  of  Entry  No.  2429 
to    his    wife,    Elizabeth,    and    his    heirs    had    no    in- 
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terest  in  it  when  their  bill  was  filed  and  Mel- 
ton's purchase  was  made.  Their  litigation  could 
not,  therefore,  prejudice  the  interests  of  the  heirs 
of  Elizabeth  Marshall,  or,  as  against  them,  confer 
title  to  any  of  their  property  on  Melton.  This 
result  is  not  affected  by  the  fact  that  the  heirs 
of  Henry  were  also  the  heirs  of  Elizabeth.  It  is 
well  settled  that  "it  is  not  only  necessary  that 
the  person  sought  to  be  bound  by  the  former 
judgment  should  have  been  a  party  to  both  actions, 
but  he  must  have  appeared  in  both  in  the  same 
capacity  or  character.  .  .  .  This  rule  is  one  of 
the  fundamentals  of  the  jurisprudence  of  the  sub- 
ject." 2  Black  on  Judgments,  Sec.  536.  And  Mr. 
Freeman,  in  his  work  on  Judgments,  Vol.  1,  Sec. 
156,  citing  many  cases  as  authority  for  the  prop- 
osition, says:  "It  is  a  rule  of  both  the  civil 
and  the  common  law  that  a  party  acting  in  one 
right  can  neither  be  benefited  nor  injured  by  a 
judgment  for  or  against  him  when  acting  in  some 
other  right."  In  Phillips  on  Evidence,  Vol.  2, 
p.  11,  it  is  said:  "Though  the  individual  be  the 
same  in  the  two  suits,  yet,  if  he  stood  in  a 
different  relation  or  character  on  the  two  occasions 
he  will  not  be  affected  by  a  judgment  or  verdict 
in  the  first  suit."  And,  again,  one  suing  as  the 
heir  of  his  mother  is  not  bound  by  a  judgment 
against  him  in  a  suit  in  which  he  appeared  as 
the  heir  of  his  father.  Caruth  v.  Origsby,  57 
Tex.,     259. 
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In  the  present  suit  the  title  that  defendants 
maintain  is  that  of  the  heirs  of  Elizabeth  Mar- 
shally  and  this  cannot  be  prejudiced  by  the  prior 
proceeding  instituted  by  the  heirs  of  Henry  Mar- 
shally    on  which    complainant    rests    his  present    dainu 

This  result  is  more  satisfactory,  because  it  is 
not  only  in  accordance  with  the  merits  of  the 
case,  but  it  is  evident  that  it  was  by  inad- 
vertence that  any  part  of  entry  2429  was  brought 
into  the  former  suit,  the  fact  of  its  invasion  by 
entry  659  being  possibly  either  lost  sight  of  or 
unknown  to  the  complainants  in  that  cause  when 
they  described  the  latter  entry  by  metes  and 
bounds. 

The  decree  of  the  Court  of  Chancery  Appeals 
is    affirmed. 
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Bkidgepobt,   etc.,   Co.    v.    Kailboads. 
(Knoxville.     J^ovember  15,   1899.) 

1.  Demubrer  to  Evidemge.     Not  proper  upon  agreed  facts. 

It  is  not  proper  practice  to  demur  to  evidence  where  the  facts 
are  agreed  upon  by  the  parties.     (Posit  p.  495. ) 

2.  Same.    Insufficient^  whcii. 

A  demurrer  to  evidence  is  bad  which  does  not  set  out  the  evi- 
dence otherwise  than  by  reference  to  a  written  agreement  as 
exhibit  No.  1  thereto,  which  ag'reement  was  not  marked  filed, 
or  made  part  of  record  by  bill  of  exceptions.  (Post.  pp.  492, 
493.) 

Case  cited:  Hopkins  v.  Railroad,  96  Tenn.,  418. 

3.  JuBY  Trial.    Not  proper^  when. 

It  is  not  proper  practice  to  submit  a  case  to  a  jury  where  the 
parties  have  ag'reed  upon  the  facts  and  amount  of  plaintiff*s 
recovery,  should  one  be  awarded.  There  remains  no  question, 
in  such  case,  except  one  of  law  for  the  Court.  {Post.  pp. 
494,  495.) 


FBOM    HAMILTON. 


Appeal    in    error    from    Circuit    Court    of    Ham- 
ilton County.     Floyd  Estill,  J. 

Williams  &  Lancaster  for  Mfg.  Co. 

Brown  &  Spurlock  for  N.,  C.  &  St.  L.  Ry. 

Garnet  Andrews  for  L.  &  N.  Ry. 
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WiLKSS^  J.  This  action  was  instituted  in  the 
Circuit  Court  of  Hamilton  County  •  upon  a  con- 
tract of  freight  carriage  from  Bridgeport,  Ala.,  to 
Midvale,  Pa.  The  defendants  were  brought  before 
the  Court  by  summons  in  the  usual  way^  the  sum- 
mons being  served  on  one  defendant  and  acknowl- 
edged   by    the    other. 

No  pleadings  were  filed  by  either  party,  but  it 
appears  an  "agreed  statement  of  facts"  was  sub- 
stituted for  pleadings  and  evidence.  The  first 
clause  of  the  agreed  statement  is  in  these  words: 
"In  this  case  it  is  agreed  that  the  following 
statement  of  facts  is  to  be  introduced  as  a  sul)- 
stitute  for  all  proof,  whether  written  or  oral.  No 
additional  proof  is  to  be  taken,  except  by  the 
unanimous  consent,  in  writing,  of  all  the  parties 
to  this  record."  Then  follows  a  lengthy  agreement 
of    facts. 

It  does  not  appear  from  the  record  when  this 
agreement  was  signed,  nor  that  it  was  ever  filed. 
There  was  no  demand  for  a  jury,  so  far  as  the 
record  shows,  but  a  minute  entry  is  found  in  the 
transcript  which  recites  as  follows:  "It  is  ordered 
that  the  case  be  assigned  to  the  heels  of  the  jury 
docket  call  for  trial  by  consent."  This  order  was 
entered  February  20,  1899.  Thereafter,  on  March 
24,  the  cause  was  continued  by  order  of  the 
Court.  On  June  24,  1899,  each  defendant  filed 
separately  what  is  called  a  demurrer  to  the  evi- 
dence.    These     demurrers     are     in     substantially     the 
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following  words:  ^^The  defendant  railroad  comes 
and  demurs  to*  the  evidence  of  the  plaintiff  and  offers 
to  admit  of  record  that  the  following  testimony 
and  proof  introduced  by  the  plaintiff  contained 
and  set  out  in  the  paper  writing  hereto  attached, 
marked  Exhibit  No.  1,  and  made  a  part  of  this 
demurrer,  and  which  contains  all  the  evidence  in- 
troduced by  the  plaintiff,  is  true,  and  further  ad- 
mits as  true  all  proper  and  legal  deductions  and 
inferences  therefrom  in  law;  and  defendant  offers 
to  admit  that  the  facts  so  stated  are  the  facts 
in  the  case  and  were  proven  entirely  by  the 
plaintiff,  and  does  now  aver  that  the  facts  so 
stated  present  no  ground  for  the  recovery  against 
it  under  the  pleadings  in  this  case,  and  this  it 
is  ready  to  verify.  Wherefore  defendant  prays  the 
Court  to  allow  the  demurrer  and  direct  the  plain- 
tiff to  join  therein,  and  prays  judgment  of  the 
Court  accordingly,  and  that  plaintiff  may  be  barred 
against  having  or  maintaining  his  action  against 
it    or   further    prosecuting    the    same." 

It  will  be  seen  that  this  paper  is  modeled  very 
largely  upon  the  form  found  in  the  case  of 
Hopkins  V.  Railroad,  13  Pickle,  418.  In  that 
case,  however,  the  testimony,  all  evidence  intro- 
duced by  the  plaintiff,  was  set  out  in  full  in 
the  demurrer.  Here  it  is  only  referred  to  a^  Ex- 
hibit No.  1.  But  there  is  no  paper  designated  in 
the  record  as  Exhibit  No.  1.  Presumably  the 
agreement    of    facts,    which    is    designated    as    "agreed 
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statement  of  facts,"  is  the  paper  intended  as  Ex- 
hibit Xo.  1.  But  this  paper  is  not  only  not 
marked  filed  and  not  identified  by  the  demxirrer, 
nor  set  out  in  it,  but  it  is  not  made  part  of 
the  record  by  bill  of  exceptions,  and  there  is  no 
bill  of  exceptions  in  the  record.  The  judgment 
entry  on  July  1,  1899,  recites  that  the  parties  by 
their  attorneys  and  a  jury  of  good  and  lawful  men, 
appeared  in  open  Court,  and  that  the  jury  was  duly 
elected,  tried,  and  sworn  the  truth  to  speak  upon  the 
issues  joined.  It  proceeds  to  further  recite  that  on  a 
former  day  of  the  term  the  jury  heard  all  the 
testimony  introduced  by  plaintiff,  whereupon  the  de- 
fendants each  presented  to  the  Court  their  de- 
murrers to  the  plaintiff's  evidence,  which  were  or- 
dered filed  by  the  Court,  and  in  which  the 
plaintiff  joined;  that  the  demurrers  were  argued 
before  the  Court,  and  the  jury  was  respited,  and 
that  the  Court  thereupon  was  of  opinion  that  the 
demurrer  of  the  Chattanooga  road  was  well  taken, 
and  sustained  the  same,  but  that  the  demurrer 
filed  by  the  Louisville  road  was  not  well  taken  and 
overruled  the  same,  and  thereupon  the  jury  re- 
turned into  open  Court,  and  having  received  the 
charge  of  the  Court,  do  say  they  find  the  issues 
in  favor  of  the  plaintiff  against  the  L.  &  N. 
B.  E.,  and  assess  the  damages  at  $282.66  prin- 
cipal and  $81.54  interest,  or  a  total  of  $314.10. 
Then  follows  judgment  in  favor  of  the  Chatta- 
nooga   ro^d    for    its    costs,    and    against    the    L.     & 
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1^.    R    E.    for    the    sum    of    $314.10    and    all    un- 
adjudged  costs. 

The  L.  &  K.  R.  R.  excepted  to  the  action 
of  the  Court  in  overruling  its  demurrer  and  sub- 
mitting the  case  to  the  jury,  and  prayed  an  ap- 
peal, and  the  plaintiff  excepted  to  the  action  of 
xhe  Court  in  sustaining  the  demurrer  filed  by  the 
Chattanooga  road  and  refusing  to  submit  the  is- 
sues involved  to  the  jury,  and  prayed  an  ap- 
peal. Both  appeals  were  granted  and  both  parties 
have  assigned  errors.  No  charge  of  the  Court  ap- 
pears in  the  record,  and  the  issues  which  are 
said  to  have  been  submitted  to  the  jury  do  not 
appear,  so  that  we  are  entirely  at  sea  as  to 
what  was  submitted  to  the  jury,  unless  we  as- 
sume that  it  was  the  assessment  of  damages.  In 
the  paper  styled  "agreed  statement  of  facts"  ore 
stipiilation  is  that  if  the  plaintiff  is  entitled  to 
recover  at  all,  then  $286.66  is  the  measure  of 
damages,  which  was  the  amount  of  principal  for 
which  judgment  was  rendered.  It  will  be  seen 
from  this  recital  that  in  the  conduct  of  the  case 
below  the  usual  rules  of  proceeding  and  practice 
have  not  been  followed.  In  the  first  place,  after 
the  facts  have  been  agreed  upon  and  the  meas- 
ure of  damages  fixed,  in  the  event  the  Court 
should  be  of  opinion  there  was  liability,  then  there 
was  nothing  for  a  jury  to  do.  The  question  be- 
came, then,  one  of  law  for  the  Court  as  to 
whether,    under    the    facts,    there    was    legal  liability. 
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There  were  no  controverted  facts,  no  issues,  and 
the  jury  could  have  no  office  to  perform.  Neither 
was  a  demurrer  to  evidence  proper  in  such  case. 
That  practice  exists  only  when  the  plaintiff  haa 
presented  his  evidence  and  the  defendant  deems 
it  insufficient  to  authorize  any  recovery.  Eut  a 
demurrer  to  evidence  is  not  proper  practice  when 
the  parties  have  agreed  upon  the  facts.  In  such 
cases  the  only  proper  and  correct  practice  is  to 
invoke  the  judgment  of  the  Court  as  to  the  law  upon 
the  facts  thus  agreed  upon.  The  office  and  function 
of  a  demurrer  to  evidence  is  to  test  the  strength 
of  plaintiff's  case  upon  his  own  testimony,  and 
not  upon  the  testimony  of  both  parties,  nor  upon 
facts  agreed  to  by  Both  parties.  But  if  a  de- 
murrer to  evidence  could  be  allowed  in  such  case, 
the  present  demurrer  is  defective  in  that  it  does 
not  set  out  the  facts  proven.  It  refers  to  an 
exhibit,  stated  to  be  made  a  part  of  it,  it  is  true, 
and  marked  Exhibit  No.  1,  but  Exhibit  No.  1 
does  not  appear  in  the  record,  or  if  it  does,  it 
is  in  no  way  identified.  It  follows,  since  the 
facts  are  not  set  out  in  the  demurrer  and  are 
not  made  part  of  the  record  by  bill  of  excep- 
tions, that  this  Court  cannot  revise  the  judgment 
of  the  Court  below.  All  that  we  can  see  from 
the  record  is  that  the  Court  below  had  before 
it  facts  from  which  it  found  liability  and  the 
verdict  of  a  jury  as  to  the  amount  of  damages 
against    the    L.    &    N.    E.    E.,    but    no    liability    as 


496  KNOXVILLE : 


Bridgeport,  etc.,  Co.  v.  Railroads. 


to  the  Chattanooga  road,  and  this  Court  cannot 
question  the  correctness  of  this  holding,  and  the 
judgment   must   be   affirmed. 

The    costs    will    be    equally  divided    between    the 
plaintiff    and    the    L.    &    N.    R    B.    Co. 
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Forsyth  v.   Central  Mfg.   Co. 
(KnoxvUle.     Novembep  15,  1899.) 

1.  Actions.    By  parent  for  minor  child's  injuiiea. 

The  parent  can  maintain  action  for  loss  of  service  and  expenses 
of  care  and  treatment  of  child  resulting^  from  personal  injuries 
of  the  child  by  another's  neglig-ence,  althoug'h  the  child  has 
already  recovered  in  a  suit  brought  by  himself  for  such  injury. 

Case  cited :  Bamberger  v.  Citizens*  Street  Railroad  Co. ,  95  Tenn.  30. 

2.  New  Trial.    MUconduct  of  jury. 

And  it  is  misconduct  on  the  part  of  the  jury  that  requires  the 
granting  of  a  new  trial,  and  reversal  of  judgment  for  defend- 
ant, for  them  to  introduce  into  their  deliberations,  and  con- 
sider for  any  purpose,  on  the  trial  of  the  parent's  action  for 
his  child's  injuries,  the  fact  that  the  child  had,  himself,  recov- 
ered a  judgment  therefor. 

Cases  cited  and  approved:  Ryan  v.  State,  97  Tenn.,  306;  Citizens' 
Street  Railway  Co.  v.  Burke,  98  Tenn.,  653. 


FROM'  HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Ham- 
ilton County.  M.  D.  Smalt.max,  J.,  sitting  by  inter- 
change. 

Jones  &  MoGhbb  and  C.  R.  Head  for  Forsyth. 

J.  H.  Babb  for  Central  Mfg.  Co. 

Caldwell,  J.  The  judgment  in  this  case  must  be 
reversed    for    misconduct    of    the    jury. 

19  p— 32 
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William  Morrell,  a  boy  about  twelve  years  of 
age,  while  in  the  employ  of  the  Central  Manu- 
facturing Company  as  an  operative,  lost  three  of 
his  fingers  by  contact  with  one  of  its  saws.  He 
sued  the  company  in  his  own  right,  by  next 
friend,  for  its  alleged  negligence  in  causing  his 
injuries,  and  recovered  a  judgment  for  $1,500. 
His  widowed  mother,  M.  J.  Forsyth,  brought  the 
present  action  against  the  company  to  recover  dam- 
ages resulting  to  her  from  the  same  wrong  in 
the  loss  of  her  son's  services  and  the  necessary 
expense  of  treating  his  wounds.  While  deliberating 
upon  her  case,  some  of  the  jurors  cognizant  of 
it,  called  attention  to  the  fact  of  the  judgment 
in  favor  of  the  son,  and  that  fact  was  made 
the  reason  for  returning  a  verdict  against  the  mother. 

This  action  on  the  part  of  the  jury  vitiated 
the  verdict,  and  the  trial  Judge  should  have  so 
ruled  on  the  plaintiff's  motion  for  a  new  trial. 
Xo  juror  had  the  right  to  introduce  the  fact  of 
the  judgment  in  favor  of  the  son,  and  the  jury 
had  no  authority  for  considering  such  fact  when 
so  introduced.  Eyan  v.  State,  97  Tenn.,  206; 
Citizens'  Street  Ry.  Co.  v.  Burke,  98  Tenn.,  653. 
Moreover,  the  right  of  action  in  the  one  case 
was  different  from  that  in  the  other,  and  the 
judgment  in  favor  of  the  minor  son  for  the  In- 
juries inflicted  upon  his  person  could  not  pre- 
clude his  widowed  mother  from  recoverv  for  the 
loss    of    his    services    during    minority    and    for    neces- 
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sary  outlays  in  the  treatment  of  his  wounds.  The 
right  of  the  parent  to  maintain  such  an  action 
is  not  affected  by  a  previous  recovery  by  the 
child  for  the  injuries  sustained  by  himself.  3 
Sutherland  on  Damages,  Sec.  12,52,  p.  2681;  17 
Am.  &  Eng.  Enc.  of  Law,  385,  386;  Beech  on 
Contributory  Negligence,  Sec.  131;  Bamberger  v. 
Citizens*  Street  Railway  Company,  95  Tenn.,  30. 
Reverse    and    remand. 
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*Leepeb    V.    State. 
(KnoxvUle.     November  15,   1899.) 

1.  "  UwiFOBM  Tbxt-book  Act.  "    ConstUutUmaL 

Acts  1899,  Ch.  305,  commonly  known  as  the  **  Uniform  Text-book 
Act,"  which  authorizes  the  selection  and  adoption,  through  a 
commission,  of  a  uniform  series  of  text-books  for  the  public 
schools  of  the  State,  and  provides  for  conveniently  furnishing 
same  to  patrons  at  reasonable  prices,  and  for  the  enforcement, 
under  penalties,  of  the  use  in  the  public  schools  of  the  particu- 
lar books  adopted  is  a  constitutional  and  valid  statute.  (PoHt 
pp.  504-557.) 

Act  construed:  Acts  1899,  Gh.  205. 

2.  Same.    Monopoly  and  special  privileges. 

That  feature  of  the  ''  Uniform  Text-book  Act'*  of  1899  does  not 
render  it  obnoxious  to  the  constitutional  provisions  against 
monopoly  and  special  class  legislation  which  authorizes  a 
commission  appointed  by  the  Governor  to  select  and  adopt  a 
uniform  serie.s  of  text-books  for  the  public  schools  of  the  State, 
and  to  contract  with  the  publisher  or  publishers  who  will  fur- 
nish the  books  cheapest  to  provide  and  sell  them  at  fixed  prices 
to  patrons  of  the  schools,  and  which  provides  further  for  the 
enforcement,  under  penalties,  of  the  use  in  the  public  schools 
of  the  particular  books  thus  adopted.     {Post^  pp.  511-519.) 

Constitution  construed:  Art.  I.,  JJ  8,  22;  Art.  XI.,  {8. 

Act  construed:  Acts  1899,  Ch.  205. 

Cases  cited:  Memphis  v,  Memphis  Water  Co.,  5  Heis.,  529. 

3.  Same.     Same. 

The  privilege  which  a  publisher  acquires  under  a  contract  with 
the  State  to  furnish  the  patrons  of  the  public  schools  with  a 
uniform  series  of  text-books,  to  be  used  therein,  is  not  of  a 
monopolistic  nature,  where  the  purchaser  obtains  that  privi- 
lege in  open  and  free  competition  with  all  other  publishers, 

^The  autborlties  respecting  the  adoption  of  text-books  for  public  schools  are  re- 
viewed in  a  note  to  Campana  v.  Calderhead  (Mont.),  36  L.  R.  A.,  277. 
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by  consentingf  to  furnish  the  books  at  a  less  price  than  others. 
If  this  be  a  monopoly,  it  is  one  for  the  benefit  of  the  State  and 
its  citizens,  and  not  prohibited  by  the  Constitution.  The 
monopoly  prohibited  by  the  Constitution  is  a  privilegfe  farmed 
out  to  the  highest  bidder  or  conferred  because  of  favoritism  to 
the  donee,  and  not  one  awarded  to  the  lowest  bidder  or  for 
the  convenience  and  benefit  of  the  public    (PosU  PP*  518,  519,) 

4.  Same.    Same. 

Persons  who  avail  themselves  of  the  benefit  of  the  public  schools 
have  no  just  cause  to  complain  of  any  infringement  of  their 
freedom  to  contract,  if  the  State,  that  establishes  and  main- 
tains the  schools,  prescribes  a  uniform  series  of  text-books  for 
its  schools,  procures  and  designates  a  publisher  to  furnish 
them  at  the  lowest  price  obtainable,  and  compels  the  use  of 
these  particular  books  in  its  schools  to  the  exclusion  of  all 
others.  The  right  of  the  citizen  to  purchase  any  books  he  may 
choose  on  the  open  market  cannot  avail  him  to  force  the  books 
of  his  choice  into  the  schools  maintained  by  the  State.  {Po8U 
pp.  514-618.) 

Cases  cited:  Transportation  Co.  v.  Bloch,  86  Tenn.,  392;  Marr  v. 
W.  U.  Tel.  Co.,  85  Tenn.,  529;  Coleman  v.  Satterfield,  2  Head, 
264;  Taylor  u  Taylor,  12  Lea,  490;  Truss  v.  State.  13  tea,  311; 
Dugger  V.  Ins.  Co.,  95  Tenn.,  245. 

5.  Sams.     Contract  valid  ttwugh  State  is  not  bound. 

Although  the  State  does  not  bind  itself  by  the  contract  with  the 
publisher  to  furnish  text-books  to  the  patrons  of  the  public 
schools  the  contract  is  nevertheless  valid  and  binding  upon 
the  publisher,  and  inures  to  the  benefit  of  the  patrons.  (PosU 
pp.,  5W,  520.) 

Case  cited:  5  Sawyer,  502. 

6.  Same.     Stipulation  that  prices  shall  be  as  low  here  as  elsewhere. 

The  stipulation  in  the  contract  that  the  publisher  has  never  fur- 
nished, and  is  not  now  furnishing,  the  same  books  to  any  State, 
county  or  school  district  at  a  less  price,  where  like  conditions 
prevail  as  in  this  State,  and  under  this  contract,  is  not  too  in- 
definite for  enforcement.     {Post,  pp.  520,  521.) 

7.  Same.    Cash  purchases. 

The  provision  in  the  statute  and  contract  that  the  purchaser 
shall  pay  cash  for  books  in  certain  cases  is  a  reasonable  and 
valid  one.     {Post,  pp.  522,  523.) 
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8.  Same.    Does  not  delegate  legisUUive  power. 

The  '* Uniform  Text-book  Act"  of  1899  does  not  delegate 
legialatiye  power — i,  e.,  the  power  to  enact  and  repeal 
statntes — but  only  confers  administrative  or  executiye  func- 
tions, by  its  provisions  for  a  commission  to  select  text- 
books for  the  schools,  to  make  contraicts  for  obtaining 
them,  and  to  arrange  and  perfect  details  of  plans  for  de- 
livery of  books  to  patrons  at  lowest  price  obtainable,  and, 
in  connection  with  the  Governor,  to  announce  when  every- 
thing is  ready  for  the  operation  .of  the  schools  under  the 
Act.  The  Act,  by  its  terms,  goes  into  effect  from  its 
date,  and  is  not,  therefore,  put  into  effect  by  any  act  of 
the  Governor  or  commission.  The  arrangement  of  details, 
under  the  Act,  is  such  as  is  usually  and  necessarily  left  to  a 
commission  or  other  public  agent.  It  is  impossible  of  direct 
performance  by  the  Legislature.     {Post,  pp.  623-^26.) 

9.  Same.     Local  government 

The  **  Uniform  Text-book  Act*'  of  1899  denies  no  just  measure  of 
local  self-government  to  the  people.  The  people  have  no  in- 
herent right  to  administer  their  local  school  affairs  as  each 
county  or  district  shall  deem  right  and  proper.  No  such  right 
is  conferred  by  the  Constitution.  The  establishment  and  reg- 
ulation of  public  schools  are  legislative  functions,  ^he  legis- 
lative power,  in  this  regard,  is  practically  unlimited  and  is 
not  exhausted  by  exercise.  It  may  abolish  old  systems  and 
inaugurate  new  ones  at  its  pleasure.     (Po«t,  pp,  527-633.) 

Constitution  construed:  Art.  XI.,  {  12. 

10.  Sams.    School  fund. 

The  fact  that  a  portion  of  the  funds  to  maintain  the  public 
schools  may  be  derived  from  taxes  levied  by  the  counties  does 
not  wrest  the  public  schools  from  such  regulation  and  control 
by  the  Legislature  as  is  provided  in  the  *'  Uniform  Text-book 
Act "  of  1899.     (Post,  PP-  530-633,) 

11.  Same.    Legislative  power. 

The  power  of  the  Legislature  to  regulate  and  control  the  public 
schools  is  based  upon  the  police  power  and  the  right  of  the 
State  to  regulate  institutions  charged  with  a  public  use. 
(Post,  pp.  514-516.) 

13.  Constitutional  Law.    Must  point  out  clause  'violated. 
The  principle  is  reaffirmed  and  illustrated  that  he  who  assails 
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the  constitutionality  of  a  statute  mast  put  his  fing^er  on  the 
specific  provision  of  the  Constitution  which  it,  expressly  or  by 
necessary  implication,  violates.     (Post,  p,  510,) 

13.  Same.     General  assault  on  statute  unavailing. 

The  principle  is  reaffirmed  and  illustrated  that  a  statute  cannot 
be  *  invalidated  upon  some  supposed  or  assumed  natural  right 
or  equity;  nor  upon  the  general  statement  that  it  is  opposed 
to  the  Inherent  rights  of  freemen;  nor  upon  any  spirit  supposed 
to  pervade  the  Constitution  not  expressed  in  words;  nor  be- 
cause it  is  opposed  to  the  genius  of  a  free  people;  nor  upon 
any  general  or  vague  interpretation  of  a  provision  beyond  its 
plain  and  obvious  import."    [Post,  pp.  510,  511.) 

Cases  cited:  Bell  t.  Bank,  Peck,  269;  Hope  i?.  Deadrick,  8  Hum., 
8;  Demoville  &  Co.  v.  Davidson  County,  87  Tenn.,  220;  Davis  v. 
State,  3  Lea,  277;  Stratton  v.  Morris,  89  Tenn.,  497;  Liiehrman 
V.  Tax.  Dist.,  2  Lea,  438;  Reelfoot  Lake  v.  Dawson,  97  Tenn., 
159;  Henley  v.  State,  98  Tenn.,  683. 

14.  Police  Power.    Scope. 

The  scope  and  meaning  of  the  term  *' police  power"  has  never 
been  defined.  It  extends  to  the  health,  morals,  safety,  peace, 
order,  comfort,  convenience,  and  general  well-being  of  the 
public;  but  this  enumeration  of  the  objects  for  which  it  may 
be  exercised  its  not  complete.     [Post,  pp.  531,  532. ) 

Cases  cited:  Smith  u  State,  100  Tenn.,  505;  Harbison  v.  Knox- 
ville  Iron  Co.,  post,  p.  421. 


FROM    BLOTTNT. 


Appeal    in    error    from    Circuit    Court    of    Blount 
County.      Jos.    G.    Parks,    J. 

H.     A.     Mann,     E.     E.     Houk,     T.     B.     Turley, 
Ingersoll  &  Peyton  for  Leeper. 

Attorney-general  Pickle  for  State. 
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Wilkes^  J.  Defendant  is  convicted  of  violating 
the  provisions  of  the  Act  of  1899,  Chapter  205, 
commonly  known  as  the  "Uniform  Text-book  Act," 
and  sentenced  to  pay  a  fine  of  $10  and  costs, 
and  has  appealed.  The  indictment  in  the  case  is 
in    the    following    words: 

"State  of  Tennessee,  Blount  CouNTr. 

"Circuit    Court,    October    Term,    1899. 

"The  grand  jurors  for  the  State  of  Tennessee, 
upon  their  oaths,  present  that  Edward  Leeper 
heretofore,  to  wit,  on  the  5th  day  of  October, 
1899,  in  the  State  and  county  aforesaid,  being 
then  and  there  a  public  school  teacher  and  teach- 
ing the  public  school  known  as  School  No.  5, 
Sixth  District  of  Blount  County,  did  unlawfully 
use  and  permit  to  be  used  in  said  public  school, 
after  the  State  Text-book  Commission  had  adopted 
and  prescribed  for  use  in  the  public  schools  of 
the  State  Frye's  Introductory  Geography  as  a  uni- 
form text-book,  another  and  different  text-book  on 
that  branch  than  the  one  so  adopted  as  afore- 
said, to  wit,  Butler's  Geography  and  the  New 
Eclectic  Elementary  Geography,  against  the  peace 
and    dignity    of    the     State. 

"A.  J.  Fletcher,  Attomey-generaV 


99 


From  the  bill  of  exceptions  it  appears  that  the 
defendant  is  a  teacher  of  the  public  school  known 
as  School  No.  5,  in  the  Sixth  District  of  Blount 
County,    and    that    he    failed    and    refused    to    teach 
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the  geography  adopted  by  the  State  Text-book 
Commission — ^namely,  Frye's  Introductory  Geography 
— and  that  instead  he  wiUfully  and  niJawfully 
taught  Butler's  and  the  New  Eclectic  Elementary 
Geography  in  said  school.  It  is  not  insisted  that 
there  is  any  defect  in  or  objection  to  the  book 
prescribed  by  the  State  Text-book  Commission  to 
be    used    and    which    he   refused  to    teach. 

The  caption  to  the  Act  under  which  the  con- 
viction is  had  thus  expresses  the  object  and  sub- 
ject-matter of  the  law,  to.  wit: 
.  "An  Act  to  create  a  State  Text-book  Commis- 
sion, and  to  procure  for  use  in  the  public  free 
schools  in  this  State  a  uniform  series  of  text- 
books; to  define  the  duties  and  powers  of  said 
commission  and  other  officers;  to  make  an  ap- 
propriation for  the  carrying  into  effect  this  Act, 
and  to  provide  punishment  and  penalties  for  the 
violation    of    the    same." 

The  substance  of  the  Act,  so  far  as  now  neces- 
sary   to   be    set    out,    is    as   follows: 

Section  1  creates  a  State  Text-book  Commission, 
and  empowers  and  directs  it  to  select  and  adopt 
a  uniform  system  or  series  of  text-books  for  use 
in  the  public  schools  of  the  State.  The  Commis- 
sion is  to  consist  of  the  Governor,  State  Superin- 
tendent of  Public  Instruction,  and  three  members 
of  the  State  Board  of  Education  to  be  selected 
by  the  Governor.  The  text-books  selected  by  the 
commission    are    to    be    used    for    five    years    in    all 
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the  public  schools  of  the  State,  and  it  is  made 
unlawful  for  any  school  officer,  director,  or  teacher 
to  use  any  other  text-books  on  the  same  branches. 
The  series  of  books  to  be  selected  cover  all  the 
branches  of  study  usually  taught  in  the  public 
schools.  The  Commission  is  required  to  appoint  a 
subcommission  of  five,  to  be  selected  from  the 
teachers  and  city  and  county  superintendents  act- 
ually engaged  in  teaching  in  the  State,  to  whom 
all  books  submitted  to  the  Commission  shall  be 
referred    for    report. 

Section  2  makes  the  Governor  president  of  the 
Commission,  requires  the  Commission  to  meet  and 
organize  immediately  after  the  passage  of  the  Act, 
and  directs  it,  as  soon  as  practicable,  and  not 
later  than  thirty  days  after  organization,  to  adver- 
tise in  such  manner,  and  for  such  length  of  time, 
and  at  such  places  as  may  be  deemed  advisable, 
for  sealed  bids  or  proposals  from  publishers  of 
school  text-books,  for  furnishing  books  to  the  pub- 
lic schools  in  the  State,  through  agencies  estab- 
tablished  by  said  publishers  at  places  designated 
by  the  Commission.  Each  bidder  is  required  to 
deposit  with  the  Treasurer  of  the  State  a  sum  of 
money,  such  as  the  Commission  may  require,  not 
less  than  $500,  nor  more  than  $2,500,  according 
to  the  number  of  books  he  may  propose  to  sup- 
ply. This  deposit  is  to  be  forfeited  if  the  bidder, 
in  the  event  his  bid  is  accepted,  fails  and  refuses 
to    make    the    contract    and    bond     required     by    the 
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Act.  Each  bid  is  to  be  accompanied  by  one  or 
more  specimen  copies  of  each  book  proposed  to  be 
furnished. 

Section  3  requires  all  the  specimen  copies  sent 
in  with  the  bids  to  be  referred  to  the  subcom- 
mission  for  examination,  with  instructions  to  re- 
port back  to  the  Commission  the  books  they  recom- 
mend for  adoption.  When  this  report  is  submitted; 
the  Commission  is  to  meet  in  executive  session, 
open  the  bids,  examine  and  consider  the  report  of 
the  subcommission,  and  determine  the  books  to  be 
selected   for    adoption.     The    successful    bidder    is  then 

■ 

to  be  notified  and  the  contract  executed.  Each 
contractor  is  to  give  a  bond,  in  the  penalty  of 
not  less  than  $30^000,  for  the  faithful  performance 
of    the    contract. 

Section  4  provides  that  the  contractors  shall  print 
plainly  on  the  back  of  each  book  the  contract 
price,  as  well  as  the  exchange  price  at  which  it 
is  to  be  furnished;  and  it  then  provides,  among 
other  things,  as  follows:  "And  the  said  Text-book 
Commission  shall  not,  in  any  case,  contract  with 
any  person,  publisher,  or  publishers,  fof  the  use 
of  any  book  or  books  which  are  to  be  or  shall 
be  sold  to  patrons  for  use  in  any  public  school 
in  this  State,  at  a  price  above  or  in  excess  of 
the  price  at  which  such  book  or  books  are  fur- 
nished by  said  person,  publisher  or  publishers, 
under  contract  to  any  State,  county  or  school  dis- 
trict    in     the     United  States,     under     like     conditions 
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prevailing  in  this  State,  and  under  this  Act;  and 
it  shall  be  stipulated  in  each  contract  that  the 
contractor  has  never  furnished,  and  is  not  now 
furnishing  under  any  contract,  any  State,  county, 
or  school  district  in  the  United  States,  where  like 
conditions  prevail  as  are  prevailing  in  this  State, 
and  under  this  Act,  the  same  book  or  books  as 
are  embraced  in  said  contract,  at  a  price  below 
or  less    than    the    price    stipulated    in    said    contract" 

Section  5  provides  that  the  State  shall  not  be 
liable  to  any  contractor  in  any  manner  for  any 
sum  whatever,  but  all  such  contractors  shall  receive 
their  pay  or  consideration  in  compensation  solely 
and  exclusively  derived  from  the  proceeds  of  the 
sale  of  the  books.  It  also  provides  that  in  fur- 
nishing the  new  books  the  contractor  shall  take 
up  the  old  schoolbooks  now  in  use,  in  exchange, 
at  a  price  not  less  than  50  per  cent  of  the 
contract    price. 

Section  6  provides  for  readvertising  for  other 
bids  and.  proposals  if  the  first  are  not  satisfac- 
tory, and  also  for  receiving  proposals  from  authors 
who    have  ^manuscripts    of    books    not    yet    published. 

Section  7  requires  the  Governor,  as  soon  as 
the  contracts  have  been  entered  into,  to  issue  his 
proclamation  announcing  such  fact  to  the  people  of 
the    State. 

Section  8  requires  the.  contractors,  first,  to  ee- 
tablish  and  maintain  in  some  one  city  in  each 
grand    division    of    the     State     a     depository,     to    be 
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designated  by  the  Commisaion,  where  a  supply  of 
the  books,  sufficient  to  meet  the  immediate  demand, 
shall  be  kept;  second,  to  maintain  in  each  county 
of  the  State,  if  the  Conamission  so  demands,  not 
l^s  than  one,  nor  more  than  four,  agencies  for 
the  distribution  of  the  books;  and,  third,  to  de- 
liver to  the  person  ordering,  all  books  ordered, 
provided  the  price  is  paid  in  advance,  free  of 
exchange  or  postage,  if  out  of  the  county.  It 
also  provides  that  in  each  book  sold  there  shall 
be  printed  the  following:  "The  price  fixed  herein 
is  fixed  by  State  contract,  and  any  deviation 
therefrom  shall  be  reported  to  your  county  Super- 
intendent of  Public  Instruction,  or  the  State  Super- 
intendent   at    Nashville." 

Section  9  allows  the  Commission  to  renew  the 
contracts,  or,  in  its  <}iscretion,  to  readvertise  and 
make    new    contracts    for    an    additional    five    years. 

Section  10  requires  the  State  Superintendent  to 
issue  a  circular  letter  to  each  city  and  county 
superintendent,  and  to  such  others  as  he  may  de- 
sire, giving  the  list  of  books  adopted,  prices,  loca- 
tion   of   agencies,    etc. 

Section  11  provides  that  the  books  adopted  shall 
be  introduced  as  text-books,  and  be  used  as  such 
to  the  exclusion  of  all  others  in  all  the  public 
free    schools    in    the    State. 

Section  12  reserves  to  the  citizens  the  right  to 
bijy  books  in  the  usual  way,  in  the  event  that  no 
contract  is  made,  or  if  the  contractor  fails  or  re- 
fuses  to   furnish   the    books. 
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Sections  13  and  14  make  it  a  misdemeanor  for 
any  person  or  teacher  to  violate  the  Act,  and  for 
any  teacher  to  use,  or  permit  to  be  used,  in  his 
or  her  school  any  text-book  other  than  those 
adopted  by  the  Commission,  and  fix  as  the  pun- 
ishment for  same  a  fine  of  not  leas  than  $10, 
nor    more    than    $50. 

Section  15  makes  it  a  misdemeanor  for  any  dealer, 
clerk,  or  agent  to  sell  the  book  for  more  than 
the    contract    price. 

Section  16  appropriates  $1,000  for  the  purpose 
of    carrying   out   the   provisions    of    the    Act. 

Section  17  deals  with  the  question  of  compensa- 
tion   for    the    Commission    and    subcommission. 

And  Section  18  provides  that  the  Act  shall  take 
effect    from    its    passage. 

It  is  insisted  that  the  Act  is  unconstitutional, 
because  (1)  it  allows  a  monopoly,  (2)  it  delegates 
legislative  power,  (3)  it  denies  local  self-govern- 
ment. 

These  are  quite  general  terms,  and  if  they  stood 
alone  would  be  insufficient  to  challenge  the  validity 
and  constitutionality  of  the  Act,  for  it  is  well 
settled  that  he  who  insists  upon  the  uncoristitution- 
ality  of  an  Act  of  the  General  Assembly  must 
point  out  the  specific  provision  of  the  Constitution 
which  either  expressly  or  by  necessary  implication 
it  violates.  It  has  been  said :  "It  cannot  be  invali- 
dated upon  some  supposed  or  assiuned  natural  right 
or    equity,     upon    the    general    statement    that    it    is 
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opposed  to  the  inherent  rights  of  freemen,  nor 
upon  any  spirit  supposed  to  pervade  the  Constitu- 
tion, not  expressed  in  words,  nor  because  it  is  op- 
*posed  to  the  genius  of  a  free  people,  nor  upon 
any  general  or  vague  interpretation  of  a  provision 
beyond  its  plain  and  obvious  import."  Bell  v. 
The  Bank,  Peck,  269;  Hope  v.  Deaderick,  8  Hum., 
8;  Demoville  v.  Davidson  Co.,  3  Pickle,  220; 
Davis  V.  The  State,  3  Lea,  277;  Stration  v.  Mor- 
ris. 5  Pickle,  407 ;  Litehrman  v.  Taxing  Districc, 
2  Lea,  438;  Reclfoot  Lake  v.  Dawson,  13  Pickle, 
159;    Henley    v.    The    State,    14    Pickle,    683. 

It  is  insisted  that  the  following  provisions  of 
the    Constitution    are    violated: 

Art.  L,  Sec.  8,  provides,  among  other  things, 
that  no  man  shall  be  disseized  of  his  privileges 
but  by  the  judgment  of  his  peers  or  the  law  of 
the    land. 

Art.  I.,  Sec.  22,  provides  that  perpetuities  and 
monopolies  are  contrary  to  the  genius  of  a  free 
State,    and    shall    not    be    allowed. 

Art.  XL,  Sec.  8,  provides,  among  other  things, 
that  the  Legislature  shall  not  have  power  to  pass 
any  law  granting  any  individuals  rights,  privileges, 
immunities,  or  exemptions,  other  than  such  as  may 
be  by  the  same  law  extended  to  any  member  of 
the  community  who  may  be  able  to  bring  him- 
self   within    the    provisions    of    this    law. 

These  may  be  considered  together  as  presenting 
the    general    question    that    the    effect    and    operation 


612  KNOXVILLE : 


Leeper  v.  State. 


of  the  Act  is  to  grant  to  the  publisher  who  has 
been  successful  in  obtaining  the  privilege  of  fur- 
nishing the  books,  a  monopoly,  and  has  conferred 
on  him  special  rights,  privileges,  immunities,  and 
exemptions,  and  thus  a  monopoly  is  allowed,  and 
that  the  people  generally  of  the  State  arc  de 
prived  of  the  right  and  privilege  of,  first,  select- 
ing their  own  school  books;  second,  of  buying 
them  in  the  open  market;  and,  third,  other  pub- 
lishers are  excluded  from  selling  in  com  petition 
with   the    successful    party. 

The  interpretation  given  to  this  Act  by  the  State 
school  authorities  is  clearly  set  out  in  an  official 
letter  from  the  State  Superintendent  of  Public  In- 
struction,   as    follows : 

'*State  of  Tennessee^  Department  of  Public  In- 

steuotion. 
"Morgan  C.  Fitzpatrick,  Superintendent. 
"David  L.   Spence,   Clerk. 

"Nashville,  Tenn.,  September  28,  1899. 
^^Mr.  Wilford  Caulkins,  Chattanooga,  Term.: 

"Dear  Sik — The  text-book  law  passed  by  the  last 
Legislature  •  provides  that  the  contract  and  exchange 
prices  of  all  books  shall  be  printed  upon  them, 
and  the  law  provides  further:  'AH  books  shall  be 
sold  to  the  consumer  at  the  retail  contract  price, 
and  in  each  book  shall  be  printed  the  following: 
"The  price  fixed  hereon  is  fixed  by  State  con- 
tract,    and     anv     deviation     therefrom     shall     be     re- 
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ported    to    your    county    superintendent,    or    the    State 
Superintendent,   at     Jfashville.' " 

"From  this  it  ^  will  be  clearly  seen  that  it  was 
the  intention  of  the  Legislature  to  adopt  for  use 
in  the  schools  of  this  State  a  certain  series  of 
books,  and  that  every  book  so  adopted  should  have 
printed  upon  it  the  contract  and  exchange  prices, 
and  that  no  books  should  be  used  except  those 
so  marked.  It  wtis  the  intention  of  the  Commis- 
sion, acting  mider  the  law,  to  provide  an'  excellent 
series  of  books,  and  to  protect  the  people  against 
the  importation  and  sale  of  second-hand  books. 
The  safe,  correct,  and  legal  rule  to  follow  is: 
Purchase  and  use  no  books  unless  they  have  the 
contract  and  exchange  prices  printed  upon  them. 
Superintendents  and  teachers  should  accept  and  use 
those  books  adopted  by  the  Commission,  with  prices, 
according    to    law.      Yours    very    truly, 

"Morgan  C.  Fitzpatrick.'^ 
Treating  this,  as  well  as  the  Act,  as  an  in- 
hibition against  the  use  of  any  books  unless  they 
have  printed  upon  them  the  words  specified  in  the 
eighth  section,  even  though  other  books  similarly 
bound,  containing  the  same  matter  and  by  the 
same  author,  can  be  bought  at  less  price  in  the 
open  market,  the  question  recurs:  Is  such  legisla- 
tion valid,  or  does  it  allow  a  monopoly  and  confer 
special  rights  and  privileges,  or  restrict  4he  right 
to  sell  and  buy  which  previously  existed? 
,  It    must    be    noted    that    the    Act      only     applies 

19  P— 33 
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and  the  inhibition  only  extends  to  persons  inter- 
ested in  public  schools  as  officers,  teachers,  patrons, 
and  pupils,  and  only  to  books  that  are  used  and 
to  be  used  in  the  public  schools.  For  any  other 
purpose  than  use  in  the  public  schools,  any  book  may 
be  bought,  and  from  any  person  and  by  any  person, 
and    put   to    any   use. 

This  is  the  common  right  to  buy  and  sell 
which  existed  before  the  Act  was  passed  and 
which  still  continues  unaffected.  Tbe  books  may 
now  be  bought  as  freely  as  before  the  Act.  It  is 
the  use  in  the  public  schools  which  the  Act  regu- 
lates and  is  intended  to  regulate;  so  that,  as 
to  the  buyer,  no  common  right  is  taken  away. 
As  to  the  seller,  he  may  also  sell  as  before 
the  Act,  and  not  only  so,  but  under  the  pro- 
visions of  the  Act  the  exclusive  right  to  publish 
and  sell  for  schools  was  left  open  to  his  competi- 
tion in  the  first  instance — ^that  is,  all  publishers 
were  invited  to  freely  compete  for  the  contract  or 
privilege  of  furnishing  all  the  books,  or  any  series 
of    them,    to    be    used    in    the    schoolsr 

A  monopoly  has  been  defined  to  be  an  exclusive 
right  granted  to  a  few  of  something  which  was 
before  a  common  right.  Memphis  v.  Memphis  Water 
Co,,  5  Heis.,  529 ;  Charles  River  Bridge  v.  Warren 
River    Bridge,    11    Peters,    707. 

It  is  insisted  that  the  right  to  sell  and  the 
right  to  buy  in  the  open  market  are  common 
rights,     open     to     all,     and    without     restriction    upon 
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any.  But  the  right  to  sell  and  buy  in  the  open 
market  and  the-  right  to  contract  is  not  an  un- 
limited one.  The  Legislature  has  in  a  number  of 
instances  restricted  such  rights,  and  the  limitations 
have  been  upheld  by  the  Courts.  Thus  it  is  pro- 
vided by  statute  that  a  pers6n  may  not  sell  un- 
wholesome fish  or  flesh,  or  bread,  or  adulterated 
liquors,  or  poisonous  drugs,  without  a  label  (Shan- 
non's Code,  Sec.  6743,  and  subsections) ;  and  it  is 
held  that  transportation  companies  and  telegraph 
companies  cannot  contract  for  exemption  from  lia- 
bility for  their  own  negligence.  Transportation  Co. 
V.  Block,  86  Tenn.^  392;  Marr  v.  Western  Union 
Telegraph  Co.,  85  Tenn.,  529.  It  is  true  the 
first  class  of  cases  rests  upon  the  exercise  of  the 
police  power  of  the  State,  and  the  latter  upon 
the  public  character  of  the  railroad  and  telegraph 
company,  upon  which  a  use  is  imposed  which 
sanctions  legislative  interference.  But  it  is  not  dif- 
ficult to  place  the  present  legislation  under  either 
of  these  heads,  since  the  kind  and  quality  of  in- 
struction given  the  young  is  as  important  as  the 
food  furnished  the  people,  and  the  public  school 
is  in  the  highest  sense  a  public  institution,  whose 
operation    involves    a    public    use. 

But  legislation  has  not  been  confined  to  such 
cases  in  limiting  the  right  to  contract.  It  is  pro- 
vided by  statute  that  a  husband  may  not  sell  hi& 
wife's  real  estate  during  her  life  without  her  con-^ 
sent,     and     that     he     may     not     contract     away     the- 
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rents  and  profits  without  such  consent.  Shannon, 
4234-4239.  The  constitutionality  of  sudi  acts  has 
been  declared,  though  they  abridge  the  right  which 
the  husband  had  at  common  law  to  contract.  Cole- 
man V.  Satterfieldj  2  Head,  264;  Taylor  v.  Tay- 
lor, 12  Lea,  490.  So  it  has  been  held  that  the 
Legislature  might  prohibit  the  sale  of  loose  cotton 
between  sundown  and  sunrise.  Truss  v.  The  State, 
13  Lea,  3.11.  Statutes  of  fraud,  statutes  against 
usury,  statutes  making  contracts  of  married  women 
unenforceable,  and  many  others,  are  limitations  upon 
the  power  of  the  citizen  to  contract.  So  with  the 
statute  making  void  stipulations  in  insurance  poli- 
cies which  limit  liability  to  less  than  full  amount 
of  the  loss.  This  has  been  held  valid.  Dugger 
V.  Insurance  Co,,  11  Pickle,  245,  and  cases  there 
cited. 

It  is  immaterial  whether  we  consider  this  Act 
as  deriving  validity  from  the  police  power  of  the 
State  or  the  public  character  of  the  schools.  It  is 
evident  that  the  basic  principle  of  it  is  the  power 
of  the  Legislature  to  subserve  the  general  welfare 
by  prohibiting  certain  contracts  and  throwing  around 
others  restrictions  tending  to  promote  the  general 
welfare  and  protect  the  citizen  from  oppression, 
fraud,    and    wrong. 

That  the  State  mav  establish  a  uniform  series 
of  books  to  be  taught  in  the  schools  which  it 
provides  and  controls,  seems  to  be  a  proposition 
as    evident    as    that    it    may    provide    a    imiform    sys- 
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tern  of  schools,  which,  we  take  it,  is  not  now 
an  open  question!!  and  while  the  selection  of  text- 
books may  in  '  the  earlier  and  cruder  stages  of 
the  law  have  been  left  to  and  exercised  by  local 
superintendents,  directors,  and  teachers,  it  was  not 
for  want  of  authority  in  the  State  to  prescribe  a 
uniform  system,  but  rather  because  the  system  had 
not  reached  that  stage  of  development  and  progress 
that  made  it  advisable,  in  the  opinion  of  the 
Legislature,  to  so  provide.  If  we  were  allowed  to 
look  to  the  wisdom  of  such  a  provision,  it  would 
seem  that  a  uniform  series  of  schoolbooks,  selected 
by  men  of  large  experience  and  extensive  informa- 
tion, would  be  preferable  to  leaving  such  selection 
to  superintendents^  directors,  and  teachers — ^many 
without  experience,  some  with  limited  education,  and 
with  limited  opportunity  of  examining  and  com- 
paring   the    different    books. 

But  it  is  said  that,  if  it  be  granted  that  a 
uniform  series  may  be  selected,  still  it  is  beyond 
the  power  of  the  Legislature  to  confer  upon  one 
individual  the  right  to  publish  and  sell  to  the 
public  schools  any  particular  book  or  books,  and 
to  prohibit  teachers  and  patrons  from  using  any 
other,  thus  forcing  'them  to  buy  the  books  thus 
furnished  or  refusing  them  the  benefits  of  the 
public    school. 

We  think  it  clear  that  the  State  itself  might, 
if  it  saw  proper,  publish  the  books  to  be  used 
in    its    public    schools,    and    might    sell    them    to    the 
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children  of  the  State  or  patrons  of  the  schools; 
and  if  it  can  do  this,  why  may  it  not  authorize 
another  to  do  so  and  prescribe  the  terms  upon 
which  it  shall  be  done  in  the  interest  of  its 
citizens?  City  of  Memphis  v.  Water  Co,,  5  Heis., 
580. 

The  authority  of  the  State  over  schools  is  a 
legislative  one,  and  it  is  difficult  to  see  how  a 
uniform  system  can  be  maintained  which  will  con- 
fer equal  benefits  upon  all  sections  of  the  State, 
unless  it  is  done  by  legislative  action.  If  the  au- 
thority to  regulate  and  control  schools  is  legis- 
lative, then  it  is  must  have  an  unrestricted  right 
to  prescribe  methods,  and  the  Courts  cannot  inter* 
fere  with  it  unless  some  scheme  is  devised  which 
is  contrary  to  other  provisions  of  the  Constitu- 
tion, so  that  the  question  recurs:  Does  the  Act 
create  such  a  monopoly  as  the  Constitutiod  in- 
hibits? 

It  is  not  insisted  that  the  intention  or  operation 
of  this  Act  is  to  confer  a  pecuniary  benefit  on' 
the  State  or  school  officials  or  publishers.  On  the 
contrary,  its  evident  purpose  is  to  confer  a  benefit 
upon  the  public  by  providing  ways  and  means  by 
which  books  may  not  only  be  made  uniform 
throughout  the  State,  but  also  furnished  to  the 
public  at  as  small  cost  as  possible.  If  a  privilege 
thus  conferred  upon  an  individual,,  the  object  of 
which  is  to  benefit  the  State  and  its  citizens,  can 
be    termed    a    monopoly,    it    is    certainly   not    of   that 
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class  prohibited  by  the  Constitution,  which  refers 
to  privileges  granted  for  a  money  consideration,  or 
which  are  bestowed  upon  an  individual  for  his 
benefit.  The  monopoly  prohibited  by  the  Constitu- 
tion is  a  privilege  farmed  out  to  the  highest  bid- 
der, or  conferred  because  of  favoritism  to  the 
donee,  and  not  one  awarded  to  the  lowest  bidder 
and    for   the    convenience    and    benefit   of    the    public. 

If  this  doctrine  be  not  correct,  then  the.  State  can 
make  no  contract  for  supplies  for  its  penitentiary, 
for  its  charitable  institutions,  for  its  public  print- 
ing, for  building  its  statehouses,  or  any  other 
work  of  public  utility  or  necessity;  for  when  it 
has,  perchance  after  the  sharpest  competition,  awarded 
a  contract  or  privilege  for  any  particular  enter- 
prise, such  contract  becomes  at  once  a  monopoly, 
because  every  other  citizen  of  the  State  may  not 
also  do  the  work  or  furnish  the  material.  In 
other  words,  to  let  any  public  work  to  the  lowest 
bidder  creates  at  once  a  monopoly  contrary  to  the 
Constitution.  Under  this  reasoning  the  successful 
bidder  becomes  ipso  facto  a  monopolist,  because,  by 
virtue  of  his  bid  (the  lowest  made),  he  becomes 
entitled  or  onerated  to  supply  the  article  or  do 
the  work.  If  this  grant  to  a  publisher  to  furnish 
all  the  books  needed  in  the  schools  was  not 
coupled  with  a  restriction  upon  price  and  other 
benefits  to  the  citizen,  then  it  might  be  denominated 
a  monopoly. 

It    is    said    that    the    arrangement    made    wiih.    the 


520  KNOXVILLE : 


Leeper  v.  State. 


publisher  is  not  a  contract  with  the  State,  and 
the  argument  appears  to  be  that  the  State  has 
not  bound  herself  in  any  way  to  the  publisher, 
that  it  does  not  receive  or  pay  for  the  books, 
and  there  is  no  contract  between  the  publisher 
and  the  school  boards,  nor  with  the  patrons  of 
the  schools,  and  for  this  reason  the  privilege  is 
invalid.  Even  if  it  be  not  a  contract  in  the  sense 
that  the  State  cannot  be  forced  to  comply  with 
it,  this  would  not  invalidate  the  law.  Bancroft  v. 
Mayer,    5    Sawyer,    502. 

We  think  this  contention,  however;  is  not  well 
made.  The  State  frequontlv  irrants  to  railroads 
and  other  agencies  privileges  and  concessions 
coupled  with  conditions  in  favor  of  the  public 
and  so  with  municipalities  in  granting  water 
rights,  and  lighting  rights,  and  rights  to  street 
car  companies.  It  is  said  there  are  no  ?af^ 
guards  against  extortion  •  and  oppression,  but  we 
liave.  in  the  first  place,  a  lotting  at  the  lowest 
rates  in  free  competition,  after  public  advertise- 
ment, and  a  further,  provision  that*  the  price  shall 
alwavs  be  a^^  low  as  the  books  have  ever  been, 
()!•  are  now  being  publi^hcil  under  contract  in  any 
State,  county,  or  di^strict  of  the  United  States 
where  like  conditions  prevail.  It  is  soid  that  this 
term,  *^like  conditions,''  is  indefinite  and  that  it 
is  not  specified  who  Is  to  be  the  judge  as  to 
whether  the  coiulitions  arc  alike  or  not  But  this, 
as    well    ns    the    enforcement    of    the    undertaking,    is 
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provided  for  in  the  4-th  and  8th  Sections  of  tho 
Act,  which  empower  the  Commission  created  by 
the  Act  to  sne  for  a  breach  of  the  contract  at 
any  time,  and  this  commission  is  the  judge  of 
the  conditions  as  well  as  all  breaches  of  the  con- 
tract by  the  terms  of  the  Act  itself,  subject  in 
all  proper  matters  to  revision  by  the  Courts.  It 
is  said  that  to  allow  the  State  to  prescribe  the 
books,  fix  their  prices,  and  let  out  the  privilege 
of  supplying  them,  would  establish  a  precedent 
that  would  lead  to  extreme  results.  That  if  the 
State  may  thus  control  the  books,  it  may  in  like 
manner  provide  the  houses  and  desks  and  a  uni- 
form for  the  students,  and  let  out  the  pj'ivilegc 
for    furnishim?:    them    to    some    one    individual.    Grant 

this     mav     be     so.      It     is     evident     that     some     one 

t. 

must  decide  upon  these  matters  and  provide  the 
articles  deemed  necessary,  and  it  simply  resolves 
itself  into  the  query  whether  the  State,  which  pro- 
vides and  maintains  the  svstem  sihall  control  and 
regulate  it,  or  leave  that  duty  to  others,  who,  at 
last,  are  but  its  agents  and  representatives.  Of 
course,  we  cannot  presume,  nor  can  any  argimient 
be  based  upon  the  assumption  that  the  State  will 
go  to  absurd  lengths,  but  the  presumption  is  that 
the  Legislature,  which  more  immediately  represents 
the  people,  will  do  what  it  deems  best  for  the 
people. 

It     is     said     the     schools     do     not     belonsr     to     tho 
State,    but    to    the    people,     and    while    in    a    certain 
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senile  this  is  true,  it  is  at  last  but  a  play  upon 
words.  The  system  is  inaugurated,  operated, 
shaped,  supported,  and  controlled  by  the  State 
through  its  Legislature,'  but  for  the  benefit  of  the 
people,  and  as  in  all  other  matters  of  public  con- 
cern, the  people  act  through  their  immediate  rep- 
resentatives, the  Legislature.  It  is  said  the  fixing 
of  the  price  is  not  at  all  necessary  to  the  main- 
tenance of  the  uniform  series;  that  if  the  books 
are  selected  and  then  the  patrons  are  left  free  to  buy 
them  in  the  open  market,  the  best  interest  of  the 
citizen  will  be  conserved.  But  it  is  evident  that 
such  would  not  be  the  result  in  case  of  a  copy- 
right book,  since  they  could  only  be  obtained  of 
the  party  having  the  right,  and  many  of  the  best 
books  are  copyrighted;  nor  is  it  reasonable  to  sup- 
pose that  individual  buyers  in  open  market  could 
secure  rates  as  low  for  a  single  book  or  a  lot 
of  books  as  can  be  obtained  when  the  contract 
is  for  the  entire  publication,  and  all  the  books 
used,  or  any  particular  series.  But  this,  after  all, 
is  a  matter  which  addresses  itself  to  the  soimd 
judgment    of    the    Legislature. 

It  is  said  the  State  has  no  right  to  prescribe 
that  the  citizen  or  consumer  must  pay  cash  in 
advance  for  an  article  he  buys,  and  that  credit 
is  a  matter  of  public  right.  It  is  evident  that 
the  requirement  for  a  ca^h  payment  must  be  con- 
sidered along  with  all  the  other  features  of  the 
legislation,    and    that    if    tb.e    payment    of    cash    may 
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seem  arbitrary  it  is  not  so,  but  enables  the  con- 
tractor to  reduce  his  price,  as  he  feels  sure  of 
his  money  and  that  it  will  not  be  either  delayed 
or  rendered  uncertain.  Besides,  the  provision  re- 
quiring  cash  ]»ayment  only  applies  when  books  are 
ordered  to  be  sent  out  of  the  countv,  when  a 
depository  is  not  located  in  it,  in  which  case  the 
book  must  be  delivered  free  of  expense  of  car- 
riage. 

It  is  said  that  it  is  not  a  fimction  of  gov- 
ernment to  pass  statutes  to  secure  cheap  prices 
to  the  consumer,  and  this  should  be  left  to  the 
laws  of  competition,  of  supply  and  demand.  This 
is  but  a  statement  of  the  main  question  in  a 
different  shape.  We  may  grant  that  the  State 
may  not  regulate  prices  of  commodities  generally, 
and  may  not  legislate  so  as  to  secure  cheap  rates 
for  the  same,  but  this  does  not  prevent  th^  State 
from  securing  for  the  children  of  the  State  who 
desire  to  enter  the  schools  which  it  has  provided 
for  their  benefit,  favorable  terms  upon  which  they 
may    enter    and    enjoy    their    benefits. 

The  next  objection  urged  is^  that  the  Act  dele- 
gates legislative  power  to  a  Commission  and  to 
the    Executive    of    the    State. 

The  main  provisions  of  the  Act  which  bear 
upon  this  question  are  those  which  provide  that 
a  Commission  may  select  the  books,  make  con- 
tracts for  obtaining  them,  and  perfect  the  details 
of    the    general    plan    of    providing    all    schools    with 
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the  books  cliosen,  and  obtain  for  pupils  and  pat- 
rons the  lowest  prices  possible.  As  an-  incident 
to  this,  the  Commission  and  Gbvemor  are  to  an- 
nounce when  the  details  have  been  arranged,  so 
that  the  law  may  be  put  into  operation.  If  we 
grant  that  the  Legislature  has  the  power  to  pre- 
scribe and  enforce  the  system,  since  it  is  one 
that  requires  the  adjustment  of  many  details,  it  is 
evident  that  such  details  can  onlv  be  carried  out 
by  a  commission.  In  such  cases  the  Legislature 
can  only  act  through  boards  and  commissions,  or 
other  agencies,  and  there  can  be  no  valid  objec- 
tion unless  legislative  power  is  conferred  upon  the 
board.  It  is  said  the  Act  leaves  it  to  the  Com- 
mission to  say  when  it  shall  take  effect.  This, 
we  think,  is  not  a  proper  construction  of  it.  The 
Act  takes  effect  from  and  after  its  passage,  as  do 
other    Acts. 

The  Commission  has  no  power  to  delay  its 
force  as  a  law.  It  simply  is  authorized  to  report 
when  it  has.  consimimated  the  preliminary  work 
devolving  upon  it  of  selecting  the  course,  making 
contracts  for  the  bpoks,  fixing  their  price,  desig- 
nating the  depositories,  and  otherwise  prescribing 
ihe  time  and  manner  in  which  the  patrons  and 
children    may    begin    to    receive    its    advantages. 

This  Commission  is  given  no  power  to  delay 
ihe  enforcement  of  the  law  beyond  this  limit.  It 
is  true  it  may  do  so,  but  this  would  be  not  in 
obedience    to    the    law,  but    in    violation    of    it.      Sup- 
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pose  that  the  State  should  determine  to  erect  a 
penitentiary,  or  an  asylum  for  the  blind  or  d6af 
or  insane,  and  should  appoint  a  Commission  lo 
select  a  site,  to  prepare  plans,  to  employ  an 
architect,  to  contract  for  buildings  and  erect  them, 
to  frame  rules  and  regulations  for  their  govern- 
ment of  the  inmates,  'and  should  direct  that  when 
ready  for  occupation  the  Commission  should,  by 
public  advertisement,  announce  the  fact,  so  that 
the  buildings  could  be  put  to  the  intended  use, 
and  that  persons  could  be  received  therein,  could 
this  be  called  a  delegation  of  legislative  author- 
ity? We  think  not,  and  we  fail  to  see  any  dif- 
ference between  the  provisions  of  such  an  Act 
and  the  present  one.  It  does  not  delegate  legis- 
lative power — that  is,  any  power  to  pass  or  annul 
a    law. 

There  is  a  difference  between  a  delegation  of 
power  to  make  laws,  involving  necessarily  a  dis- 
cretion as  to  what  they  shall  be,  and  a  grant  of 
authority  relating  to  their  execution,  though  the 
latter  may  .  involve  the  exercise  of  discretion  under 
and  in  pursuance  of  the  law.  6  Am.  &  Eng. 
Enc,    2d    Ed.,    1029. 

Mere  administrative  or  executive  functions  may 
be  delegated.  Cin.  R.  R.  Co.  v.  Clinton  Co.,  1 
Ohio    State,    88. 

The  difference  between  the  power  to  pass  a  law 
and    the    power    to    adopt    rules    and    regulations    to 


626  KNOXVILLE : 


Leeper  v.  State. 


carry  into  effect  a  law  already  passed  ia  obvioua. 
Ga.    R.    R.    Co.    V.    Smith,    70    Ga.,    694. 

The  Legislature  cannot  delegate  its  power  to 
make  a  law^  but  it  can  make  a  law  to  delegate 
a  power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes,  or  intends  to 
make,  its  o\vn  action  depend.  Lockers  Appeal,  72 
Pa.    State.,    498:    same    case,    13    Am.    Rep.,    716. 

In  Moers  v.  Reading,  21  Pa.  State,  202,  it 
was  said :  "TJalf  the  statutes  on  Qur  books  are 
either  alternative,  depending  on  the  discretion  of 
some  person  or  persons  to  whom  is  confided  the 
duty  of  determining  whether  the  proper  occasion 
exists  for  executing  them,  and  it  cannot  be  said 
that  the  exercise  of  such  a  discretion  is  the  mak- 
ing   of    the    law." 

A  notable  instance  of  the  delegation  of  such 
discretion  and  power  to  the  Executive  is  found 
in  the  case  of  Field  v.  Clark,  143  U.  S.,  649, 
wherein  the  President  was  authorized  to  reduce 
the  revenue  and  equalize  duties  on  imports  and  for 
other  purposes,  to  suspend  by  proclamation  the 
free  introduction  of  sugar,  molasses,  coffee,  tea, 
and  hides,  when  he  should  be  satisfied  that  any 
country  producing  such  articles  imposed  duties  or 
exactions  upon  the  agricultural  or  other  products 
of  the  United  States,  which  he  deemed  to  be  j'C- 
ciproeally  unequal  or  unreasonable.  See  the  doc- 
trine fully  illustrated  in  6  Am.  &  Eng.  Enc.  L.,  2d 
Ed.,    1029    to    1031,    and    cases    there    cited. 
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Tt  is  said  the  Act  denies  local  self-government. 
This,  of  course,  is  a  general  term,  and  no  spe- 
cific provision  of  the  Constitution  is  referred  to, 
upon  this  feature  of  the  case,  as  being  violated. 
Tt  is  said  in  broad  terms  that  the  people  have 
an  inherent  fundamental  and  vested  right  to  ad- 
minister their  own  local  aflFairs  as  the  people  of 
each  countv  and  district  shall  deem  right  and 
proper.  We  cannot  enter  into  a  consideration  of 
such  general  doctrine,  but  will  attempt  to  discuss 
it  so  far  as  it  touches  upon  the  common  school 
svstem  and  the  manner  of  its  execution.  This 
system  is'  supported  in  part  by  State  funds  and 
in  part  by  county  taxes.  But  the  latter  at  last 
are  but  State  funds,  provided  by  the  State 
through    the    power    delegated    to    the    counties. 

It  is  insisted  that  heretofore  there  has  been 
more  or  less  of  local  control  and  government  of 
the  public  schools,  but  this  local  government  was 
authorized  by  and  was  the  creature  of  the  statute, 
and  the  Legislature  is  not  precluded  from  framing 
other  statutes  if  it  deem  it  wise  to  do  so,  modi- 
fying  former  plans.  By  the  Act  of  1873.  under 
which  the  present  system  was  inaugurated,  it  was 
provided  that  there  should  be  established  and  main- 
tained in  this  State  a  uniform  system  of  public 
schools,  and  that  it  should  be  administered  by  a 
State  Superintendent,  County  Superintendent,  and 
District  Directors.  Shannon,  Sees.  1401,  1402.  The 
fund   for   school   purposes    was   provided   by  the   same 
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Act,  and  consists  of  the  interest  on  the  permanent 
school  fund  and  all  other  moneys  that  may  come 
into  the  State  treasury  for  that  purpose  from 
any  source  whatever,  treating  the  permanent  school 
fund  and  the  educational  fund  as  one  for  all  pur- 
poses of  distribution.  Act  of  1873,  Ch.  25,  Sec. 
35;    Shannon,    Sec.    1391. 

The  interest  on  the  permanent  school  fund 
and  school  tax  was  augmented  by  a  poll  tax, 
and  by  fines  and  penalties  in  certain  .  cases,  and 
also  by  a  tax  bv  each  countv  when  other  taxes 
were  not  sufficient  to  sustain  the  schools  for  five 
mouths    in    the    year. 

w 

Bv    the    Act    of    1S44    all    school    funds    then    ex- 

ft 

isting,    no    matter      from    what    source    derived,    were 

•  

ordered  to  be  deposited  in  the  Bank  of  Tennes- 
800    for    investment   'in     State    bonds. 

The  proceeds  of  lands  which  had  been  sold 
under  the  Acts  of  Congress  became  thenceforth  a 
part  of  the  capital  of  the  bank.  They  became 
assets  of  the  bank,  and  the  counties  which  had 
deposited  school  land  funds  became  simple  cred- 
itors of  the  bank,  except  so  far  as  they  might 
be  enabled  to  identify  bonds  bought  for  them, 
and  this  thev  could  never  do.  So  that  coun- 
ties  entitled  to  such  special  funds  thereafter  had 
no  priority  over  other  depositors  of  the  bank  or 
its  general  creditors.  State  v.  Bank  of  Tenn,,  5 
Baxter,  7,  31,  32.  However  this  may  be,  the 
Constitution    of    1870,    and    the    Act    of    1873,    recog- 
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nizing  the  fact  that  the  entire  actual  school  fund 
originally  existing  had  been  lost,  by  the  fortunes 
of  war  and  subsequent  events,  spoke  into  exist- 
ence by  constitutional  and  legislative  fiat  a  school 
fund  of  ■$2»512,50C,  which  was  made  a  permanent 
fund,  and  the  faith  of  the  State  was  pledged  to 
the  payment  of  interest  iipon  that  fund  for  the 
equal  benefit  of  all  the  people  of  the  State.  This 
fund  thus  spoken  into  existence  was  for  the  ben- 
efit   of    every    county    and    all    the    people    equally. 

The  constitutional  provision  of  1870  relating  to 
it    is    as    follows: 

"Knowledge,  learning  and  virtue,  being  essential  to 
the  preservation  of  republican  .  institutions  and  the 
diffusion  of  the  opportunities  and  advantages  of 
education  throughout  the  different  portions  of  the 
State  being  highly  conducive  to  the  promotion  of 
this  end,  it  -shall  be  the  dutv  of  the  General 
Assembly,  in  all  future  periods  of  this  govern- 
ment, to  cherish  literature  and  science.  And  the 
fund  called  the  Common  School  Fund,  and  all 
the  lands  and  proceeds  thereof,  .  dividends,  stock, 
and  other  property  of  every  description  whatever, 
heretofore  by  law  appropriated  by  the  General  As- 
sembly of  this  State  for  the  use  of  common 
schools,  and  all  such  as  shall  hereafter  be  appro- 
priated, shall  remain  a  perpetual  fund,  the  prin- 
cipal of  which  shall  never  be  diminished  by  leg- 
islative appropriation;  and  the  interest  thereof  shall 
be    inviolably    appropriated    to    the    support    and    en- 

19  P--34 
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couragement  of  coxnmon  schools  throughout  the 
State;  and  for  the  equal  benefit  of  all  the  people 
thereof;  and  no  law  shall  be  made  authorizing 
said  fund  or  any  part  thereof  to  be  diverted  to 
any  other  use  than  the  support  and  encourage- 
ment of  common  schools."     Const,  Art,  XI.,  Sec.  12. 

Since  the  inausruration  of  the  present  system  of 
public  schools  in  1873  it  has  never  been  even 
suggested  that  the  State  and  counties  may  have 
different  systems  and  .^hools,  the  State  operating 
a  State  school  and  the  countv  a  countv  school, 
but  the  basic  idea  is  that  the  county  may  sup- 
plement the  State  funds  so  as  to  enlarge  and  im- 
prove the  State  schools.  Carjied  to  its  logical  re- 
sult, the  contention  of  coiuisel  is  that  each  county 
may  have  its  o^vn  system,  make  its  own  rules, 
prescribe  its  own  course  of  study,  and,  proceeding 
further,  each  school  district  may  do  the  same,  so 
that  we  mav  have  as  many  svstems  in  the  State 
as  there  are  school  districts.  This  is  carrying  the 
doctrine  of  local  government  too  far.  By  the  same 
parity  of  reasoning  it  might  be  said  that  each 
county  may  'establish  its  own  criminal  laws,  pro- 
vide its  own  courts  to  execute  the  law?,  and  to 
deny  them  such  rights  would  be  to  deny  the 
right    of    local    self-irovernment. 

We  are  of  opinion  that  the  Legislature,  under 
the  constitutional  provision,  may  as  well  establish 
a  uniform  svstein  of  schools  and  a  uniform  ad- 
ministration    of    them     as    it     may    establish     a    uni- 
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form  svstem  of  criminal  lav/s  and  of  courts  to 
execute    them. 

The  object  of  the  criminal  laws  is  by  punish- 
ment to  deter  others  from  the  commission  o£ 
crime,  and  thus  preserve  the  peace,  morals,  good 
order,  and  well-being  of  society,  and  the  object 
of  the  public  school  system  is  to  prevent  crime 
by  educating  the  people,  and  thus,  by  providing 
and  securing  a  higher  state  of  intelligence  and 
morals,  conserve  tlie  peace,  good  order  and  well- 
being    of  .  society. 

The  prevention  of  crime  and  preservation  of 
good  order  and  peace  is  the  highest  exercise  of 
tlie  police  power  of  the  State,  whether  done  by 
punishing  offenders  or  educating  the  children. 
What  is  the  scope  and  meaning  of  the  term 
'^police  power"  has  never  been  defined.  The  Su- 
]v;eme  Court  of  the  United  States  has  expressly 
declined  to  define  its  limits.  Stone  v.  Mississippi, 
101    U.    8.,    S14. 

In  Mayor  of  New  York  v.  Miluj  11  Pet.  (TJ. 
S.),  139,  it  is  said:  "It  embraces  every  law  which 
concerns  the  welfare  of  the  whole  people  of  the 
State  or  any .  individual  within  it,  whether  it  re- 
lates to  tJieir  rights  or  duties,  whether  it  respects 
them  as  men  or  citizens  of  the  State^  whether 
in  their  public  or  private  relations,  whether  it  re- 
lates to  the  rights  of  persons  or  property  of  thfr 
whole    people    of    the    State,    or    of    any    individual 
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Within  it  and  u}>on  the  persons  and  things  with- 
in    it. 

In  Hannibal  R,  R.  Co,  v.  Hiisen,  95  U.  S., 
465,  it  is  said:  "The  police  power  of  a  Statw 
extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and  to 
the  protection  of  all  property  within  the  State, 
and  hence  to  the  making  of  all  regulations  prt)- 
motive  of  domestic  order,  morals,  health,  and 
safety.'* 

In  Smith  v.  The  State,  16  Pickle,  505,  it  is 
said,  in  sub^^tance,  that  it  extencls  to  all  questions 
of  health,  morals,  safety,  order,  comfort,  and  well- 
being  of  the  public,  and  that  this  enumeration 
does    not    make    the    list    complete. 

Similar  lang-uage  has  but  recently  been  used  in 
the  case  of  Harbison  v.  The  Knoxville  Iron  Co., 
and  tliis  is  no  new  doctrine,  either  in  this  State 
or    in    the    United    States. 

In  Bancroft  v.  Mayer,  5  Sawyer  (U.  S.),  502, 
it  has  been  held  that  a  State  may  provide  by 
legislation  that  a  designated  person  shall  have  the 
exclusive  i^riviles^e  of  furnishinsr  all  the  text-bocks 
needed  for  uj=e  of  the  public  schools,  and  the 
Court  said :  "To  authorize  and  provide  that,  l)y 
means  of  contract  or  legislative  grant,  a  particular 
person  shall  have  the  excln^»ive  right  to  do  or 
furnish  a  particular  thing  upon  certain  conditions 
for     the    use     and     convenience     of    the    public,    has 
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always  been  a  common  mode  of  exercising  the 
police    powers    of    the    State." 

This  question  of  providing  a  nnifonn  series  of 
text-books  and  prescribing  the  manner  in  which  it 
may  be  done,  and  the  procnring.  of  such  books 
and  their  distribution,  as  here  done,  is  not  a  new 
one  in  the  United  States.  It  appears  that  more 
than  twenty  States  have  preceded  Tennessee  in 
passing  uniform  text-book  laws.  Tt  is  said  that 
in  some  of  them  it  has  not  resulted  favorably, 
and  the  svstem  has  m^^t  with  disfavor.  How  this 
is,  is  a  matter  which  addresses  itself  to  the  Leg- 
islature and  not  to  the  Conrt.  With  the  wdsdom 
and    policy    of    the    law    we    have    nothing    to    do. 

Tn  some  of  the  States  the  validity  and  Con- 
stitutionality of  the  Acts  have  been  called  in 
question,  and  the  material  provisions  of  the  law 
liave    been    sustained. 

The  subject  is  elaborately  considered  in  the  case 
of  ^iaie  v.  Haworth,  123  Ind.,  462  (S.  C,  7  L. 
K.  A.,  240),  where  the  constitutionality  of  an 
Act  very  similar  to  the  one  now  under  consider- 
ation was  involved,  and  the  arguments  against  it 
were  much  the  same  as  are  now  made.  The 
Court  very  elaborately  considered  the  provisions  of 
the  Act  and  the  objections  raised,  and  sustained 
the  Act,  citing  many  authorities  in  accord,  and 
among  them:  Cooley's  Constitutional  Limitations,  5th 
Edition,-  225,  note  1;  Curryer  v.  Merrill^  25 
Minn.,     1     (S.     C,     33     Am.    Kep.,     450);    State    v. 
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Board  of  Education,  18  Nevada,  1173;  People  v. 
Board  of  Education,,  55  Cal.,  331 ;  People  v.  Board 
of  Educationj  49  Cal.,  684.  See  also  Baltimore 
School  Corns,  v.  State  Board,  26  Md.,  505;  State 
V.  Blue,  122  Ind.,  600;  State  v.  S'pringfield  Di- 
rectors, 74  Mo.,  21;  State  v.  Webber,  lOS  Ind., 
31;  58  Am.  Rep.,  30;  Lake  View  School  Tru^ 
tees  V.  People.  87  111.,  308;  Jones  v.  Board  of 
Education,  88  Mich.,  871;  Effingham  v.  Hamilton, 
68    MisB.,    523. 

The  reaBoning  of  the  Court  in  the  principal 
case  of  State  v.  Haworth  is  so  satisfactory  and 
conclusive  that  we  cannot,  perhaps,  do  better  than 
give  a  synopsis  of  it.  It  was  held  that  such  an 
Act  does  not  infringe  in  the  slightest  degree  upon 
the  right  of  local  self-government;  that  essentially 
and  intrinsicallv  the  schools  in  which  are  educated 
and  trained  children  who  are  to  become  rulers  of 
the  Commonwealth  are  matters  of  State,  and  not 
local,  jurisdiction;  that  in  such  matters  the  State 
is  a  unit,  and  the  Legislature  the  source  of 
power;  that  the  establishment  and  control  of  pub- 
lic schools  is  a  function  of  the  General  Assembly, 
both  under  the  Constitution  and  because  it  is  a 
matter  of  State  concern.  Being  a  matter  of  leg- 
islative control,  the  Legislature  may  abandon  one 
plan  and  try  another  if  it  see  proper,  and  the 
Court  cannot  interfere.  It  is  further  pertinently 
said  that  it  is  impossible  to  conceive  of  the  ex- 
istence    of     a     uniform     system     of     public     schools 
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without  power  lodged  somewhere  to  make  it  uni- 
form, and,  in  the  absence  of  express  constitutional 
provisions,  that  power  must  necessarily  reside  in 
the  Le^slature,  and  hence  it  has  the  power  to 
prescribe  the  course  of  study  as  well  as  the  books 
to  be  used,  and  how  thev  shall  be  obtained  and 
distributed,  and  its  discretion  as  to  methods  can- 
not be  controlled  by  the  Courts;  that  such  an  Act 
does  not  provide  a  benefit  for  book  dealers,  but 
its  purpose  is  ta  •secure  such  benefits  for  the  pub- 
lic, and  such  benefits  as  may  arise  to  any  indi- 
vidual are  merely  incidental;  that  such  statute  is 
not  within  the  constitutional  provisions  directed 
against  monopolies,  but  that  the  purpose  of  the 
Act  is  to  secure  books  for  the  public  schools  by 
means  of  open  competition  after  full  notice;  no 
special  privilege  is  granted,  none  denied;  all  are 
invited    to    enter    the  field. 

The  Court  says:*  "We  can  find  neither  reason 
nor  authority  that  suggests  a  doubt  as  to  the 
power  of  the  Legislature  to  require  a  designated 
series  of  books  to  be  used  in  the  schools,  and  to 
require  that  the  books  selected  shall  be  obtained 
from  the  person  to  whom  the  contract  for  sup- 
plying them  may  be  awarded.  It  is  to  be  remem- 
bered that  the  statute  does  not  command  that 
every  person  shall  buy  the  books:  it  confines  the 
requirement  to  those  who  receive  the  benefit  of 
the  public  schools.  These  schools  are  owned  and 
maintained    by    the    State,    and    the    State    may    pre- 
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scribe  the  teiTns  and  conditions  upon  which  pupils 
may  enter  them,  except  that  it  cannot  disregard 
the  constitutional  injunction,  tuition  shall  be  witli- 
out  charge  and  equally  open  to  all.'  It  may,  as 
we  have  seen,  prescribe  the  course  of  study  that 
shall  be  pursued,  and  the  system  of  instruction 
that  shall  be  adopted,  and  to  perfect  and  com- 
plete its  control  it  must  have  the  power  to  pre- 
scribe the  books  that  shall  be  used  and  the  mode 
in  which  the  books  shall  be  obtained;  the  Legis- 
lature si]]iply  commands  that  those  who  enjoy  the 
benefits  of  tlie  schools  which  it  maintains  shall 
secure  such  books  as  it  deems  best  and  in  tho 
mode  it  regards  as  expedient.  Power  thiis  asserted 
is  exercised  in  a  matter  which  is  not  of  common 
right,  but  which  concerns  institutions  founded  and 
fostered  by  the  State.  The  regulation,  in  its  cd- 
tire  scope,  relates  exclusively  to  the  enjoyment  of 
the  privilege  afforded  by  a  System  of  education 
created  and  maintained  by  the  State  for  the  gen- 
eral good,  and  it  must  follow  that  the  State  doe^ 
have  power  to  make  the  regulations  effective  by 
prescribing  the  method  which  shall  be  pursued  by 
those  who  seek  to  enjoy  the  privilege  it  has  cre- 
ated. Cevtainlv  no  one  will  denv  the  existenca  of 
such  a  right,  and  if  it  does  exist  it  must  reside 
in    the    lawmaking    power    of    the    State. 

"The  regulation  of  the  mode  of  receiving  books 
by  the  pupils  of  the  common  schools  is  not  anal- 
o,i(ous     to     a     regulation    of    general     property     rights, 
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for  books  are  peculiar  to  schools,  and  schools  are 
the  property  of  the  State.  It  is  no  answer  to 
this  argument  to  affirm  that  the  State  may  not 
give  one  person  the  exclusive  privilege  of  selling 
fuel,  clothing,  or  the  like  to  a  community,  for 
schoolbooks  are  unlike  such  property  in  their 
chief  characteristics,  and  the  Legislature  does  not 
assume  to  difclare  that  any  person  may  not  sell 
books  to  a  community;  it  simply  assimies  the 
I)ower  of  declaring  that  the  person  whom  the 
State  Board  of  Education  decides  is  the  lowest 
bidder  shall  have  the  exclusive  privilege  of  sup- 
plying its  schools  with  books.  In  doing  this  it 
does  no  more  respecting  schools  than  a  privates 
citizen  dees  who  contracts  with  another  to  furnish 
him  goods  for  a  designated  period,  nor  does  it 
do  more  regarding  schools  than  it  does  with  re- 
spect to  all  public  institutions  whose  officers  are 
authorized  to  give  the  exclusive  privilege  of  fur- 
nishing groceries,  medicines,  or  other  articles  to 
the  person  to  whom  a  contract  covering  a  deji- 
ignated  period  is  awarded,  for  the  State  owns 
and  maintains  its  schools  just  as  muph  as  it 
does    its    public    institutions    of    every    kind. 

For  the  reasons  stated  we  are  of  opinion  tho 
Act  is  valid  and  constitutional,  and  there  is  no 
error  in  the  judgment  of  the  Court  below,  and  It 
is    affirmed,    with    costs. 
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Shields  v.  Davis. 

{Knoxville,      November    16,    1899.) 

Chanckbt  Jcbisdiction.    Cofn^£9t  Sw  office  of  Sheriff. 

The  Chancery  Court  has  no  jurlsdiciion  of  a  contest  over  the 
office  of  Sheriff.  The  Circuit  Court  has  exclusive  jurisdiction 
of  such  contest.  A  contest  of  this  character  is  not  a  '*  cause '' 
within  the  meaning  of  the  Act  of  1877,  conferring  upon  Chan- 
cery Courts  concurrent  jurisdiction  of  '*all  civil  causes  of 
action  triable  in  the  Circuit  Court,"  except  for  unliquidated 
damages. 

Acts  construed:  Acts  1877,  Ch.  97. 

Code  construed:  {{1309,  6109  (S.);  {{1098,  5043  (M.  <&  V.);  {889 
(T.  A  S.). 

Cases  cited  and  approved:  Simmons  v.  Leonard,  89  Tenn.,  62i^; 
Anderson  u  Gossett,  9  Lea,  644. 

Cited  and  distinguished:  Morris  v.  Nashville,  6  Lea,  337. 


FROM      SEVIER. 


Appeal    from    Chancery    Court    of    Sevier    County. 
H.   B.   Lindsay,   Ch. 

W.    G.    Caton,    W.    L.    Duoan^    and    Washburn, 
PicKLK    &    Turner    for    Shields. 

J.    R.    Penland    and    F..    F.    Mvnatt    for    Davis. 

Beard,    J.      The    present    bill    was    filed    by    co^^ 
plainant,    who,    upon    the    fnee    of    the    election    ' 
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turns,  was  the  imsuceessfiil  candidate  for  the  office 
of  Sheriif,  against  the  defendant,  who  had  received 
a  certificate  of  election,  but  who  had  not  been 
inducted  into  the  office,  to  contest  the  latter\^ 
right  to  the  office,  and  the  question  raised  by  the 
record  is,  lias  the  Chancery  Court  jurisdiction  to 
try  such  a  contest?  An  answer  to  this  question 
depends  upon  a  proper  construction  of  onr  statutes 
bearing  on  contested  elections.  By  Section  1309  of 
Shannon's  Code  (Sec.  S89  of  the  Code  of  1858) 
it  is  provided  that  "the  Circuit  Court  hears  and 
determines  all  contests  of  the  election  of  Sheriffs, 
clerks  of  the  Circuit,  Criminal,  or  other  Courts 
whose  clerks  are  elected  by  the  people,  except 
clerks    of    the    County    Court." 

K'o  other  provision  was  made  for  the  prosecu- 
tion of  contests  of  the  election  to  these  various 
offices,  and  it  conceded  that  by  the  terms  of  this 
section  jurisdiction  of  the  Circuit  Court  was  ex- 
clusive. But  it  is  insisted  that  the  effect  or 
Chapter  97  of  the  Acts  of  1877  was  to  give  the 
Chancery  Court  concurrent  jurisdiction  with  that 
Court  in  the  trial  of  all  cases  of  contested  elec- 
tion of  Sheriffs,  clerks,  etc.  The  terms  of  that 
Act  are  embodied  in  the  (Shannon's)  Code,  Section 
6109,  as  follows:  "It  (the  Chancery  Court)  shall 
have  and  exercise  concurrent  jurisdiction  with  the 
Circuit  Court,  of  all  civil  causes  of  action  triable 
in  the  Circuit  Court,  except  for  injuries  to  per- 
son,    property,     or     character     involving     unliquidated 
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damages,"  etc.  The  argument  is  that  a  contest  of 
the  election  of  any  one  of  the  officers  embraced 
in  Code  (Shannon),  Section  1309,  is  a  "civil  cause," 
and  thus  falls  ^Fithin  the  enlarged  jurisdiction  of 
the    Chancery   Court. 

This  is  one  of  the  sections  of  Chapter  3  of 
the  Code,  which  is  entitled  "Contested  Elections." 
On  an  examination  of  that  chapter  it  will  be  found 
that  the  Legislature  has  adopted  a  general  scheme 
for  the  trial  of  all  contested  elections,  and  to  that 
end  and  for  that  purpose  conferred  jurisdiction 
upon  different  tribunals.  By  Section  1308  of  the 
(Shannon)  Code  the  right  was  given  to  the  County 
Court  "to  hear  and  determine  all  cases  of  con- 
tested elections  of  Justices  of  the  Peace,  Constables, 
County  Registers,  County  Court  Clerks,  Coimty 
Surveyors,    or    (and)     Rangers." 

Section    1309    has    already    been    set    out. 

Section  1310  provides  for  contests  as  to  the 
office  of  Supreme  Judge,  and  Section  1812  enacts 
that  "contests  for  the  office  of  Chancellor  are  tried 
before  the  Chancellor  of  some  division  adjoining 
thut  in  which  such  election  is  held,  while  Section 
1313  (old  Code,  Section  893)  is  in  these  words: 
"Contests  for  all  judicial  offices  and  of  district 
attorneys-general  are  tried  before  the  Chancellor  of 
the  division  in  which  such  election  was  held,  and 
if  such  election  was  partly  in  one  chancery  divis- 
ion and  partly  in  another,  then  before  the  Chan- 
cellor   of    either    division,  and,  if    there    be    no    Chan- 
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cellor  in  that  division,  before  the  Chancellor  of 
the    nearest    division    having    a    Chancellor." 

Thus  it  will  be  seen  these  statutes  have  pro- 
vided for  contests  for  every  office  of  the  State 
filled  by  popular  election  save  alone  for  that  of  Gov- 
ernor, and  a  contest  as  to  this  office  is  sui  gen- 
eris, and  is  covered  by  Chapter  9  of  the  Acts  of 
1895. 

It  will  also  be  seen  that  the  contests  involving  judi- 
cial offices  (including  the  office  of  district  Attor- 
ney-general) are  to  be  tried  by  a  Chancellor  and 
not  by  the  Court  over  which  he  y>resides.  The 
statutes  authorizing  these  contests  ^'confer  no  juris- 
diction upon  the  Court  of  Chancery."  By  the 
proper  construction  of  these  statutes  "a  special  tri- 
bunal is  created"  for  the  trial  of  contested  elec- 
tions held  under  "these  provisions,"  of  which  the 
person  holding  the  office  of  Chancellor  for  the  di- 
vision in  which  the  contest  may  arise  is  consti- 
tuted the  Judge.  "This  tribunal  may  not  im- 
properly be  called  a  Court,  but  in  its  organization 
and  mode  of  procedure  it  is  very  unlike  a  Court  of 
Chancery.  .  .  .  The  proceeding  is  commenced, 
not  in  the  regular  form  of  a  bill  or  petition,  but 
by  the  presentation  to  the  Chancellor  of  a  mere 
sworn  statement  of  the  grounds  of  contest.  No 
process  is  required  to  be  issued.  The  Chancel- 
lor is  to  appoint  a  day  of  trial  not  less  than 
thirty  nor  more  than  fifty  days  from  the  day 
of     such     presentation,     and     a     place     of     trial     at 
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some  point  within  the  circuit  in  which  such 
election  was  held,  and  a  copy  of  such  statement, 
with  the  day  and  place  of  trial  indorsed  thereon, 
is  to  be  served  on  the  person  whose  election  is 
contested,  or  left  at  his  usual  residence  by  a 
Sheriff  or  Constable  at  least  twenty  days  before 
the  trial."  Wade  v.  Murray,  2  Sneed,  60.  And 
having  heard  the  testimony  and  determined  the  con- 
test it  is  then  the  Chancellor's  duty  to  send  a 
certified  copy  of  his  decision,  giving  a  statement 
of  the  legal  votes  cast  for  each  of  the  contesting 
parties,  to  the  Governor,  whose  duty  it  is  to  issue 
a    certificate    in    accordance    with    that    decision. 

It  is  very  evident  that  this  proceeding  before 
this  special  tribimal  is  exceptional  in  charaeter,  and 
that  whatever  else  it  may  be,  it,  at  least,  is  not 
in  the  contemplation  of  the  statute  a  "cause"  in 
the  sense  in  which  the  word  is  used  when  speak- 
ing of  a  "civil  cause"  or  a  "chancery  cause."  Xow, 
is  a  contest  over  the  election  of  a  Sheriff,  or  a 
clerk  of  the  Circuit,  Criminal,  or  other  Court  any 
more  of  a  "cause"  than  those  of  which  we  have 
been  speaking?  Did  the  Legislature,  in  selecting 
the  Circuit  Court  as  a  tribunal  to  try  a  contested 
election  in  regard  to  any  one  of  these  offices,  in- 
tend to  embrace  such  a  contest  within  its  common 
law  jurisdiction  and  confer  upon  it  all  the  char- 
acteristics of  an  ordinary  "civil  cause?"  It  would 
be  a  difficult  matter  to  assign  a  sound  reason  for 
discriminating    against    the    contests    over    the    election 
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for  the  various  judicial  offices  and  in  favor  o£ 
those  carried  on  with  regard  to  subordinate  clerical 
and  executive  offices — ^why  the  one  should  be  treated 
as  a  mere  "proceeding"  terminating  in  a  "decis- 
ion," which,  for  its  efficacy,  does  not  depend  upon 
enrollment,  and  the  other  a  cause  pursuing  the 
forms    and    provisions    of    the    common    law. 

We  are  satisfied  no  such  distinction  was  con- 
templated by  the  Legislature,  and  the  clear  inti- 
mation of  this  Court  in  Boring  v.  Oriffith,  1  Heis., 
456,  a  case  involving  a  contest  as  to  the  election 
to  the  office  of  Sheriff,  is  that  such  a  proceeding 
is  not  necessarily  according  to  the  forms  of  the 
common  law.  In  the  opinion  in  that  case  it  is 
characterized  as  "a  proceeding  instituted  .  .  . 
to  contest  the  defendant's  right  to  the  office  of 
Sheriff,"  and  it  is  announced  that  in  such  a  "pro- 
ceeding," in  the  absence  of  any  express  regulations, 
"the  Circuit  Court  must  be  left  to  regulate  its  own 
practice,  provided  no  fundamental  principles  are 
violated;  and,  first,  the  Court  should  see  that  the 
opposing  party  has  due  notice  and  his  day  in 
Court,    to   appear    and    resist    the    proceeding." 

While  a  Circuit  Court  has  the  inherent  power 
to  adopt  general  rules  for  the  orderly  and  expe- 
ditious discharge  of  business,  yet,  with  regard  to 
the  institution  of  suits  properly  falling  within  its 
jurisdiction,  as  well  as  their  conduct,  either  the 
common  law,  or  else  the  statute,  regulates  the  prac- 
tice   and    leaves,    so    far    as    the    successive    steps    in 
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their  progress  are  concerned,  nothing  to  the  discre- 
tion of  the  Judge.  •  In  such  suits  the  law  pre 
scribes    the    practice. 

Treating  the  Circuit  Court  in  the  cases  falling 
within  its  jurisdicton  as  the  Chancellor  with  regard 
to  such  as  fall  within  his,  as  a  special  "tribunal'' 
selected  for  this  service,  we  have  a  general  plan 
or  scheme  working  harmoniously  in  all  its  parts. 
If,  however,  the  contention  of  complainant's  counsel 
is  correct,  that  the  contested  election  of  a  Sheriff 
or  clerk  in  the  Circuit  Court  is  a  civil  cause, 
like  an  action  of  ejectment,  of  which  the  Chan- 
cery Court  has  concurrent  jurisdiction  by  virtue  of 
the  Act  of  1877,  then  we  have  the  anomalous 
condition  that,  while  given  in  these  cases  by  con- 
struction this  jurisdiction  as  to  the  contests  over 
judicial  offices  and  that  of  district  attorneys-general, 
it  has  no  jurisdiction,  and  yet  all  these  contests 
are    provided    for    in    the    same    article    of    the    Code. 

We  do  not  believe  that  it  was  the  intention 
of  the  Legislature  to  make  this  discrimination,  nor 
is  any  wise  public  policy  to  be  subserved  by  giv- 
ing these  statutes  a  construction  which  would  bring 
about    such    abnormal    results. 

While  Chapter  07  of  the  Acts  of  1877  (Shan- 
non's Code,  Section  6109)  has  been  liberally  con- 
strued in  favor  of  the  extension  of  the  chancery 
jurisdiction,  as  can  \ye  seen  by  reference  to  many 
cases  in  our  reports,  yet  we  have  declined  to  apply 
it    to    others    which,    while    falling    within    the    words 
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of  the  statute,  were  so  exceptional  in  character  as 
to  preclude  the  idea  that  they  were  within  its 
intent.  It  has  been  held  that  a  Chancery  Court 
has  not  jurisdiction  to  try  an  issue  of  devisavit 
vel  non,  although  presented  in  connection  with  mat- 
ters proper  for  equitable  cognizance.  Simmons  v. 
Leonard,  89  Tenn.,  622.  It  has  also  been  held 
that  it  has  not  jurisdiction  to  condemn  land  levied 
upon  by  execution  from  Justices'  courts.  And  in 
Anderson  v.  Oossett,  9  Lea,  644  (a  case  involving 
a  contested  election  of  Sheriff,  and  originating  after 
the  Act  of  1877),  the  statement  is  distinctly  made 
that  such  a  contest  must  be  made  under  Section 
889  of  the  Code  of  1858,  this  being  Section 
1309  of  Shannon's  Code.  It  is  true  this  state- 
ment was  a  dictimi,  and  for  that  reason  is  not 
controlling,    but    it    has    much    persuasive    force. 

We  are  not  unmindful  of  the  case  of  Morris 
V.  City  of  Nashville,  6  Lea,  337.  That  was  a  contest 
over  an  election  held  with  regard  to  the  annexa- 
tion of  new  territory  to  the  city  of  Nashville,  and 
no  other  tribunal  being  provided  for  trying  such 
a  case,  it  was  held  that  on  the  grounds  of  abuse 
and  mistake,  the  Chancery  Court  might  entertain 
jurisdiction    of    it. 

That  case  is  no  authority  in  the  one  at  bar. 
For  here,  as  has  been  seen,  a  tribunal  (the  Cir- 
cuit Court)  has  been  selected  by  the  Legislature 
for  hearing  that  contest,  and  this  tribunal,  under 
the    original    Act    embodied    in    the    Code,    had    ex- 
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elusive  jurisdiction  to  try  it,  and  we  are  entirely 
satisfied  that  it  was  not  the  purpose  of  the  Act 
of  1877  to  interefere  with  that  exclusive  jurisdic- 
tion. 

It  results  that  the  decree  of  the  Court  of  Chancery 
Appeals  is  reversed,  and  the  bill  of  complainant  is 
dismissed. 


J 
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Parkek  v.     State. 

(Knoxville.     November  18,   1899.) 

Pabdon.    Convictkm, 

A  conyiction  is  final  io  such  sense  that  the  Govemor^s  power  to 
grant  pardon  attaches  under  the  Constitution  where,  accord- 
ing"  to  the  usual  practice,  the  Clerk,  without  special  direction 
of  the  Court,  enters  formal  judgment  and  sentence  on  the  ver- 
dict of  the  jury,  although  the  defendant  on  the  same  day.  ob- 
tains an  order  releasing  himself  on  bond  *' pending  the  filing 
and  hearing  of  the  motion  for  a  new  trial,"  but  subsequently 
obtains  a  ptfrdon  and  abandons  the  making  of  a  motion  for 
new  trial. 

Constitution  construed:  Art.  III.,  Sec.  6. 

Code  construed:  {  7227  (8.);  {  6093  (M.  &  V.);  {  5252  (T.  &  S.). 

Cases  cited:  Allen  v.  State,  M.  &  Y.,  295;  Smith  v.  State,  6  Lea, 
638;  Crane  v.  State,  94  Tenn.,  98. 


FBOM    HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.     Flotd  Estill,   J. 

Attoeney-general  Pickle  and  W.  T.  Mueeay  for  * 
State. 

Clift  &  CuMMiNGs,  Shepiierd  &  Fbibbson, 
Daniels  &  Gabvin,  and  Brown  &  Spurlock  for 
Parker. 
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Wilkes,  J.  Defendant,  Robert  Parker,  wflis  indicted 
in  the  Circuit  Court  of  Hamilton  County,  charged 
with  the  murder  of  one  James  Cummings.  The 
indictment  was  found  at  the  May  term,  1898. 
The  case  was  tried,  and  resulted  in  the  defendant 
heing  found  guilty  of  the  crime  of  manslaughter, 
and  the  jury  fixed  his  pimishment  at  two  years  in 
ihe   penitentiary. 

The  entry  recording  the  verdict  of  the  jury  re- 
jcited  the  judgment  upon  the  verdict  in  the  fol- 
lowing  language: 

"It  is  therefore  ordered  .  and  adjudged  by  the 
Court  that  the  defendant  be  confined  in  the  peni- 
tentiary for  a  term  of  two  years  and  pay  the 
costs  of  this  prosecution,  for  which  execution  may 
issue." 

Following  this-  entry,  and  on  the  same  day,  the 
10th    of    January,    the    following    order    was    entered: 

"On  application  of  the  defendant  it  is  ordered 
by  the  Court  that  the  defendant  may  be  released 
upon  bond  in  the  sum  of  $2,500,  with  good  se- 
curity, pending  the  filing  and  hearing  of  the  mo- 
tion   for    a    new    trial." 

After  this  order  was  entered,  on  the  same  day, 
another  entry  appears,  showing  that  the  defendant 
did  enter  into  bond,  with  security,  for  his  ap- 
pearance from  day  to  day,  pending  the  filing  and 
hearing    of   motion    for    a   new    trial. 

On  the  16th  day  of  January  following  the  Gov- 
ernor  granted    a    pardon    to    the    defendant. 
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On  the  23d  day  of  January  the  Attorney-general 
moved  the  Conrt  to  correct  the  order  entered  on 
the  10th  day  of  January,  wherein  it  was  shown 
that  sentence  had  been  passed,  upon  the  ground 
that  no  final  sentence  and  judgment  had  been 
pronounced.  This  order,  thus  entered,  recited  the 
terms  of  the  order  of  January  10,  1899,  and  pro- 
ceeded: 

"The  above  is  the  usual  and  customary  judg- 
ment pronounced  on  the  verdict  of  guilty,  unless 
a  motion  in  arrest  is  entered  at  the  time  the 
verdict  is  reported,  or  before  the  clerk  has  time 
to  make  the  entry.  It  is  the  practice  of  the 
Court  to  pronounce  a  formal  sentence  in  felony 
cases  after  the  motion  for  a  new  trial  is  over- 
ruled. No  formal  sentence  was  pronounced  in  this 
case.  This  entrv  is  made  of  record  at  the  re- 
quest  of  one  of  the  attorneys  representing  the 
State.'' 

On  the  27th  day  of  January  the  Attorney-gen- 
eral moved  the  Court  for  a  forfeiture  of  the 
bond  of  Robert  Parker.  This  motion  was  con- 
tinued until  February  11,  J899,  when  .  the  motion 
to  take  forfeiture  came  on  for  hearing,  and  the 
defendant  being  then  present,  the  Attorney-general 
moved  the  Court  to  have  final  sentence  passed 
upon  the  defendant.  Whereupon  the  defendant 
produced  in  open  Court  the  pardon.  The  Attor- 
ney-general insisted  that  the  pardon  was  void,  that 
the  Governor     had     no     power     to     grant     the     same 
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until  the  case  had  been  finally  determined  in  the 
Circuit  Court,  insisting  that  no  final  sentence  had 
been  pronounced;  that  the  defendant,  having  been 
out  On  bail,  awaiting  the  determination  of  the  mo- 
tion for  a  new  tri^l,  the  Court  had  not  exhausted 
itself  upon  the  case;  therefore  the  Governor  could 
not  interfere  with  the  jurisdiction  of  the  Court. 
The  defendant  moved  for  a  discharge  under  the 
pardon. 

The  Court  overruled  the  motion  of  the  Attor- 
ney-general and  sustained  the  motion  of  the  de- 
fendant, to  which  action  of  the  Court  the  attor- 
ney-general excepted,  and  prayed  an  appeal  to  this 
Court,  tendering  a  bill  of  exceptions,  setting  out 
the  testimony  in  full  and  all  of  the  facts  of  the 
case  with  reference  to  the  granting  of  the  pardon 
and    the    proceedings    thereafter. 

The  State,  through  the  Attorney-general,  insists 
that  the  pardon  granted  to  defendant  is  void,  be- 
cause his  case  had  not  been  finally  disposed  of, 
but    was    still   pending   in    the    trial    Court 

Article  III.,  Sec.  6,  of  the  Constitution  pro- 
vides that  the  Governor  shall  have  power  to  grant 
reprieves  and  pardons  after  conviction,  except  in 
,  cases  of  impeachment.  See  the  statutory  provision, 
in    effect   the   same.     Shannon,    Sec.    7227. 

For  the  defendant,  it  is  insisted  that  the  term 
^^conviction,"  as  here  used,  signifies  the  adjudica- 
tion or  determination  by  the  jury  of  the  guilt 
or    innocence    of    the    defendant,    and    that    after    ver- 
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diet  and  before  judgment  pronounced  upon  it  a 
pardon  may  issue,  but  that  in  any  event  final 
judgment  in  this  case  passed  upon  the  defendant 
after  the  verdict  was  returned  by  the  jury,  *and 
hence    the    pardon    could    legally    issue. 

The  Court  is  of  opinion  this  contention  is  well 
made.  The  judgment  of  the  Court  upon  the  ver- 
dict is  in  form  a  final  one,  without  the  neces- 
sity of  any  formal  sentence.  The  conviction  was 
one  which  did  not  require  that  a  sentence  of 
infamy   be    pronounced. 

There  was  no  motion  for  a  new  trial  or  in 
arrest  of  judgment,  and  the  entries  made  upon 
the  minutes  do  not  show  that  the  defendant  in- 
tended or  had  asked  any  further  action  of  the 
Court.  This  being  so,  the  pardon  was  valid  and 
effectual  to  discharge  the  prisoner,  and  it  should 
have  been  ordered,  and  he  wiill  now  be  dis- 
charged. 


DISSENTING  OPINION. 

Wilkes,  J.  I  do  not  concur  with  the  majority.  I 
have  no  doubt  but  that  this  pardon  was  based  upon 
sufficient  grounds,  but  I  do  not  think  it  is  valid.  I 
am  of  opinion  that  if  the  defendant  had  submitted  to 
the  verdict  and  the  judgment  upon  it  as  a  final- 
ity, and  nothing  further  had  appeared  upon  the 
records  of  the  Court,  it  would  have  been  a  final 
disposition    in   the    sense    that   a    pardon    might    issue. 
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But  the  record  in  this  case  shows  that  he  did 
not  submit  and  treat  the  judgment  as  the  final 
action  of  the  Courts,  for  upon  his  motion  he 
was*  allowed  to  enter  into  bond  to  appear  from 
day  to  day  pending  the  filing  and  hearing  of  a 
motion  for  a  new  trial.  It  is  true  he  did  not 
enter  such  motion,  but  he  did  place  himself  in 
positio^  to  do  so,  and  indicated  his  purpose  so 
to  do,  and  there  can  be  no  doubt  but  that  the 
trial  Judge  would  have  entertained  his  motion  for 
a  new  trial,  or  in  arrest  of  judgment  if  such 
motion  had  been  made,  and  there  is  no  doubt  but 
that  the  Court  intended  still  to  pronounce  sentence 
formally. 

T  am  of  opinion  the  term  "conviction,"  as  used 
in  the  constitutional  provision  referred  to,  means 
not  onlv  that  a  verdict  must  be  rendered,  but  it 
must  be  entered  and  judgment  pronounced  thereon, 
and  there  must  not  thereafter  appear  upon  the 
records  any  entry  indicating  the  purpose  of  the 
defendant  to  seek  any  other  relief  or  invoke  any 
other    action    of    the    trial    or    appellate    Court. 

If,  for  instance,  he  pray  an  appeal,,  a  pardon 
cannot  issue  pending  the  hearing  of  the  applica- 
tion in  the  trial  Court,  nor  after  it  is  granted, 
unless  it  shall  be  first  abandoned  of  record.  -So,  also, 
if  the  defendant  indicates  by  entry  of  record  that 
he  desires  further  action  of  the  trial  Court  in 
the  way  of  a  new  trial  or  by  arrest  of  judg^ 
ment.     no     pardon     can     issue.      He    cannot     at    the 
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same  time  seek  relief  at  the  hands  of  the  Court 
and  pardon  at  the  hands  of.  the  Executive.  It  is 
only  after  his  case  has  beem  finally  disposed  of 
in  the  Courts  that  a  pardon  can  constitutionally 
issue  from  the  Executive.  The  defendant  must 
have  exhausted  all  of  his  legal  remedies  or  vwaived 
them  so  far  as  the  record  indicates.  The  defendant 
in  such  cases  is  not  without  remedy,  for  under 
the  provisions  of  the  statute  (Shannon,  Sec.  7230), 
execution  of  sentence  may  in  all  proper  cases  be 
suspended,  in  order  that  the  defendant  may  have 
time  *to  apply  for  a  pardon.  Allen  v.  State,  Mar^ 
tin  &  Yerger,  295;  Smith  v.  The  State,  6  Lea^ 
638,  639;  Crane  v.  The  State,  10  Pickle,  98, 
The    section    reads    as    follows : 

"In  case  of  the  conviction  and  sentence  of  a 
defendant  to  imprisonment,  the  presiding  Judge 
may  in  all  proper  cases  postpone  the  execution  of 
the  sentence  for  such  time  as  may  be  necessary 
to  make  application  to  the  Executive  for  a  par- 
don   or   commutation    of    pimishment." 

It  will  be  noticed  that  this  does  not  contem- 
plate a  stay  of  judgment  and  sentence,  but  only 
becomes  applicable  after  both  have  passed,  and 
only  stays  execution.  It  does  not  say  that  judg- 
ment may  be  suspended  or  sentence  delayed,  and 
lends  no  color  to  tlie  contention  that  the  applica- 
tion may  be  made  after  verdict  and  before  judg- 
ment and  sentence,  but  only  provides  for  a  post- 
ponement    of     execution     of     the     sentence     after     it 
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has  been  pronounced,  and  the  action  of  the  Court, 
so  far  as  trial  proceedings  are  concerned,  ha'i 
become    a    finality.        • 

In  this  particular  case  this  remedy  was  pe- 
culiarly applicable  and  available  to  the  defendant, 
inasmuch  as  the  pardon  recites  upon  its  face  that 
it  is  granted  upon  a  strong  letter  from  the  trial 
Judge,  Estill,  and  was  recommended  by  ten  of 
the  trial  jury  and  some  240  prominent  citizens 
of  Hamilton  Coimty  and  the  city  of  Chattanooga. 
It  appears  that  this  statute  was  intended  to 
cover  cases  like  the  present  one,  and  it  'could 
have  been  made  available,  but  instead  it  appears 
that  defendant  held  on  to  his  right  to  a  new 
trial,  and  expressed  his  intention  to  press  it  in 
the  event  he  was  not  successful  with  the  Governor 
in  his  application  for  pardon.  I  think  this  ques- 
tion one  of  ^dtal  importance  and  far-reaching  in 
its   results,    and   hence   I   file   my   dissent 
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*Gaeland    v.    Aurin. 

(Knoxville.     November  18,   1899.) 

1.  Eabkment.    Drainage  of  vurfojce  'water, 

A  landowner,  whether  in  country  or  city,  has  an  easement  for 
draina^^  of  surface  water  in  its  natural  flow  over  the  lower 
lands  of  a  neighboring  owner,  and  if  the  latter  places  an  ob- 
struction of  any  character  upon  his  land  that  arrests  this 
drainage,  and  thereby  causes  injury  to  the  former,  an  action 
lies  for  the  damages. 

Cases  cited:  Carri^er  v.  Railroad,  7  Lea,  388;  Railroad  u  Hays, 
11  Lea,  382;  Railroad  u  Mossman,  90  Tenn.,  157. 

2.  Action.    Maintainable  by  occupant  of  lot. 

The  occupant  of  a  town  lot  or  other  lands,  whether  he  is  the 
owner  in  fee,  a  life  tenant,  or  a  lessee,  if  injured  in  his  pos- 
session by  the  wrong  of  another — e.  g.,  by  the  obstruction  of 
his  natural  drainage  of  surface  water  over  the  lower  lands  of  a 
neighboring  proprietor — may  recover  damages  for  the  injury 
done,  the  ajUQuntL-of  damages  to  be  measured  by  the  injury 
to  lifs^articulaj  estate  or  interest  in  the  property. 

3.  Sams.    Same. 

Although  a  pond,  from  which  noxious  vapors  are  emitted,  caus- 
ing sickness  to  plaintiflf,  is  situated  on  his  own  premises,  he 
may,  nevertheless,  maintain  an  action,  for  the  damages  thus 
sustained,  against  the  neighboring  landowner,  whose  wrong- 
ful act,  in  obstructing  the  natural  flow  of  surface  water  across 
his  premises,  had  created  the  pond. 

4.  Pboximatb  Causb.    Averme^it  of. 

It  is  not  essential  to  aver,  in  direct  terms,  that  defendant's 
wrongful  act  was  the  natural  and  proximate  cause  of  plaintiff's 

*The  authorities  on  the  question  as  to  rights  in  respeot  to  the  flow  of  surface 
water  are  carefully  reviewed  In  a  note  to  Gray  v.  McWlUiams  (Cal.),  21  L.  R.  A.,  603. 
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injary.  It  is  sufficient  if,  from  the  facts  averred,  it  appears 
substantially  and  as  a  necessary  inference  that  plaintiff^s  in- 
jury resulted  from  defendant's  wrongful  act. 


FROM    KNOX. 


Appeal    in    error    from     Circuit     Court    of    Knox 
County.     J.  W.  Sxbed,  J. 

Tngeesoll  &  Peyton  for  Garland. 

GfiEEN  &  Shields  for  Aurin. 


Caldwell^  J.  This  is  an  action  of  damages, 
brought  by  the  occupant  of  a  city  lot  against  the 
owner  of  an  adjacent  and  lower  lot  for  creating 
an  alleged  private  nuisance  by  filling  such  lower 
lot  with  earth,  garbage,  etc.,  and  thereby  obstruct- 
ing the  natural  drain  of  surface  water,  and  back- 
ing the  same  upon  plaintiflF's  lot>  and  there  mak- 
ing a  stagnant  pond,  which  impaired  the  use  of 
the  premises,  and,  through  noxious  vapors  emitted, 
caused  sickness  to  the  plaintiff.  The  defendant  de- 
murred upon  four  grounds:  First,  that  being  with- 
in the  city  limits,  the  defendant  had  the  legal 
right  to  fill  or  raise  Iiis  lot,  as  it  is  alleged  he 
did,  though  he  thereby  impeded  and  prevented  the 
passage  of  surface  water  from  the  plaintiff's  lot 
over    his     own;     second,     that     plaintiff,     being     only 
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the  occupant  and  not  the  owner  of  the  lot  al- 
leged to  have  been  injured,  cannot  maintain  this 
suit;  third,  that  since-  the  noxious  vapors  com- 
plained of  are  alleged  to  have-  risen  from  the  lot 
occupied  by  the  plaintiff,  and  not  from  that  of 
defendant,  there  is  no  cause  of  action  on  account 
thereof  against  the  defendant;  and,  fourth,  that 
the  plaintiff  does  not  allege  that  the  wrongs  com- 
plained of  were  the  natural  and  proximate  cause 
of   her    sickness. 

Two  distinct  rules  have  been  administered  in 
the  various  States  of  the  Union  with  respect  to 
the  right  of  a  lower  proprietor  to  obstruct  and 
repel  surface  water  flowing  from  the  land  of  a 
higher  proprietor — one  being  called  the  common 
law  rule  and  the  other  the  civil  law  rule.  Under 
what  is  known  as  the  common  law  rule,  the 
holding  is  that  the^  right  of  the  lower  proprietor 
to  occupy  and  improve  his  land  in  such  manner 
and  for  such  purposes  as  he  may  see  fit,  either 
by  changing  the  surface  or  by  the  erection  of 
buildings  or  other  structures  thereon,  is  not  re- 
stricted or  modified  by  the  fact  that  such  im- 
provements or  occupation  will  obstruct  and  repel 
surface  water  that  would  otherwise  naturally  flow 
thereon  from  adjacent  and  higher  land,  even  though 
the  land  of  the  upper  proprietor  may  be  injured 
thereby. 

This  rule  is  based  largely  upon  the  maxim, 
^'Cujus    est    solum,    ejus    est    usque    ad    coelum    et 
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ad  infeytios/'  and  seems  to  be  administered  in-  the 
States  of  Connecticut,  Indiana,  Kansas,  Maine,  Mas- 
sachusetts, Minnesota,  Missouri,  New  Hampshire, 
New  Jersey,  New  .  York,  and  perhaps  in  Texas 
(except    as    to    railroads),    Vermont,    and    Wisconsin. 

On  the  contrary ,  by  the  rule  of  the  civil  law, 
the  proprietor  of  the  lower  land  may  not  obstruct, 
by  any  means,  the  natural  flow  of  surface  water, 
and  turn  it  back,  to  the  injury  of  the  higher 
lands  of  his  neighbor,  the  latter  owner  having, 
by  the  law  of  nature,  an  easement  or  servitude 
of  drainage  over  the  lands  of  the  former  for  the 
flow  of  surface  waters.  This  rule  is  based  partly 
upon  the  necessity  of  the  situation  and  partly 
upon  the  maxim,  ^^Sic  utere  tuo  ut  alienum  non 
laedas/'  and  appears  to  prevail  in  Arkansas,  Ala- 
bama, California,  Georgia,  Illinois,  Iowa,  Kentucky, 
Louisiana,  Maryland,  ^Michigan,  Nevada,  North  Caro- 
lina, Ohio,  Pennsylvania,  Tennessee,  Texas  (as  to 
railroads),    Virginia,    and    West    Virginia. 

There  have  seemingly  been  some  changes  from 
one  rule  to  the  other  in  Arkansas,  Missouri,  Iowa, 
New  Hampshire,  and  some  of  the  other  States; 
and  South  Carolina  appears  to  occupy  a  kind  of 
middle  ground  between  the  two,  allowing  the  lower 
owner  to  make  anv  reasonable  use  of  his  land 
which  may  not  unreasonably  injure  adjacent  prop- 
ertv    above. 

^^  The  two  rules  are  considered,  and  most  of  the 
adjudged     cases     cited,     in     2i     Am.     &    Eng.     Ena 
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Law,  pp.  907  to  922,  inclusive;  in  Oray  v.  McWUl- 
iams  (Cal),  21  L.  R  A.,  593,  608,  and  note; 
in  Sheehan  v.  Flynn  (Minn.),  26  L.  E.  A.,  632, 
and  note;  in  Vanderwicle  v.  Taylor ,  65  N.  Y., 
341,  345;  in  Barclay  v.  Wilcox,  86  N.  Y.,  141; 
in  Waverly  v.  Page  (Iowa),  40  L.  R.  A.,  465, 
and  note;  and  in  Cooley  on  Torts,  pp.  574  to 
580,    inclusive. 

Jndge  Dillon,  adopting  the  remark  of  Lord  Ten- 
terden  {Rex  v.  Commissioners,  8  B.  &  C,  356, 
360),  in  reference  to  the  rights  of  owners  along 
the  seacoast,  says  that  the  law  largely  regards  sur- 
face waters  a  common  enemy,  which  every  pro* 
prietor  may  fight  or  get  rid  of  as  best  he  may, 
2    Dillon    Mun.    Corp.     (4th    Ed.),    Sec.    1039. 

The  cases  decided  by  this  Court  are:  Carriger 
v.  Railroad  Co.,  7  Lea,  388;  Railroad  Co.  v. 
Hays,  11  Lea,  382;  and  Railway  Co.  v.  Moss* 
man,  90  Tenn.,  157.  All  of  these  cases  give  dis- 
tinct recognition  and  application  to  what  is  called 
the  civil  law  rule,  without  so  naming  it  or  men- 
tioning   the    other    rule. 

In  the  first  of  them  the  following  language  was 
quoted  and  adopted  from  Addison  on  Torts  (Woods' 
Ed.),  p.  '95,  viz.:  *^Land  cannot  be  cultivated  or 
enjoyed  unless  the  springs  which  rise  on  the  sur* 
face  and  the  rains  that  fall  thereon  be  allowed 
to  make  their  escape  through  the  adjoining  and 
neighboring  lands.  All  lands,  therefore,  are  of  ne- 
cessity  burdened    with    the   servitude   of   receiving   and 
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discharging  all  waters  which  flow  down  to  them  from 
lands  on  a  higher  level,  and  if  the  owner  or  oc- 
cupier of  the  lower  lands  interposes  artificial  im- 
pediments in  the  way  of  the  natural  flow  of  the 
water  through  or  across  his  lands,  and  by  so 
doing  causes  the  higher  lands  to  be  flooded,  he 
is  responsible  in.  damages  for  infringing  the  nat- 
ural right  of  the^possessor  of  such  higher  land  to  the 
natural  outflow  and  drainage  of  the  soil,  unless  he 
has  gained  a  right  to  pen  back  water  by  con- 
tract, grant,  or  prescription.  So  that  if  the  pro- 
prietor of  the  higher  lands  alters  the  natural  con- 
dition of  his  property,  and  collects  the  surface 
and  rainwater  together  at  the  bottom  of  his  es- 
tate and  pours  it  in  a  concentrated  form  and  in 
unnatural  quantities  upon  the  land  below,  he  will 
be  responsible  for  all  damages  thereof  caused  to 
the  possessor  of  the  lower  lands.'' 
'  Judge  Cooley,  after  noting  the  fact  that  some 
of  the  States  apply  the  one  rule  and  some  the 
ether,  says  that  ^^no  doubt  all  the  States  would 
recognize  an  exception  (to  the  civil  law  rule)  in 
favor  of  the  owner  of  a  town  lot,  who  must  be 
at  liberty  to  cut  off  drainage  across  it,  or  his 
lot  would  be  worthless  for  many  purpose.  In  re- 
spect to  agricultural  lands,  strong  reasons  may  be 
given  for  either  view,  and  it  is  probable  that  each 
will  continue  to.  find  supporters  hereafter  as  here- 
tofore."    Cooley    on    Torts,    577. 

Elsewhere    it    is    said:    "In    some     States    a    dis- 
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tinction  has  been  made  between  urban  and  rural 
property,  and  it  has  been  held,  or,  at  all  events, 
an  opinion  has  been  expressed,  that  the  rule  of 
the  civil  law  that  the  lower  proprietor  holds  his 
land  subject  to  the  burden  of  receiving  the  sur- 
face water  which  naturally  drains  from  the  higher 
land,  does  not  apply  to  city  and  village  lots."  24 
Am.  &  Eng.  Enc.  Law,  915.  Tn  support  of  the 
last  statement,  the  author  I  cites  cases  from  Ala- 
bama, Iowa,  Michigan,  and  Pennsylvania  (four  of 
the  States  in  which  the  civil  law  rule  prevails  as 
to  rural  lands),  and  two  cases  from  Xew  York 
(one  of  the  States  in  which  the  common  law  rule 
prevails).  In  a  later  case  from  Iowa,  however, 
(Waverly  v.  Page,  40  L.  R.  A.,  465),  the  civil 
law  rule  wa^  applied  in  favor  of  the  owner  of  a 
cityVlot,  and.  that,  too,  as  against  the  municipality 
itself;  and  the  same  rule  seems  to  have  been  ap- 
plied as  to  urban  property  in  G-eorgia  (Ooldsmith 
V.  ElsaSj  63  Ga.,  186),  in  Illinois  (Ghormley  v. 
Sanford,  52  111.,  159),  in  Kentucky  (Kemper  v. 
Louisville,  14  Bush,  84),  in  Louisiana  (Bownian  v. 
New  Orleans,  27  La.  Ann.,  501),  in  Virginia 
(Smith  V.  Alexandina,  33  Gratt,  208),  and  in 
other    States. 

We  are  unable  to  see  any  difference  in  prin- 
ciple between  the  reciprocal  rights  and  duties  of 
adjacent  urban  proprietors  and  those  of  adjacent 
rural    proprietors;     and  hence    we    do    not    think    it 

19  P— 36 
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wise  to  apply  one  nile  to  city  lots  and  a  differ- 
ent rule  to  agricultural  lands,  especially  in  the 
same    State. 

Having  heretofore,  in  the  three  cases  mentioned, 
determined  the  rights  of  adjacent  rural  proprietors 
by  the  civil  law  rule,  and  still  deeming  that  the 
better  doctrine, '  we  now  apply  it  to  urban  lots, 
and  in  doing  so  overrule  the  first  ground  of  de- 
murrer. 

As  to  the  second  ground  of  demurrer,  it  need 
only  be  said  that  the  rightful  occupant  of  a  lot, 
whether  he  or  she  be  owner  iii  fee,  life  tenant, 
or  lessee,  if  injured  in  his  or  her  possession  by 
the  wrong  of  another,  may  recover  damages  for 
the  injury  done,  that  damas^e  to  be  measured  by 
the  injury  to  his  or  her  particular  estate  or  in- 
terest in  the  property. 
\  If  it  be  tnie,  as  averred  in  the  declaration, 
that  the  defendant  wrongfully  caused  noxious  vapors 
t-o  rise  on  and  from  the  plaintiff's  lot,  and  that 
she  was  injured  thereby,  the  defendant  is  liable 
therefor,  the  same  as  if  such  vapors  had  been 
wrongfully  caused  to  rise  on  and  from  his  own 
lot.  Hence  the  third  ground  of  demurrer  is  not 
well    taken. 

The  remaining  assignment  of  demurrer  is  like- 
wise bad,  because  itV  was  not  incumbent  on  the 
plaintiff  to  aver  in  terms  that  the  wrongs  of  the 
defendant    were    the    natural    and    proximate    cause  of 
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her    sickness.       It    was    suff'^ient    on    this    point    to 
aver    that    the     wrongful     creation     of    the    stagnant 
pond    by    the    defendant    caused    the    ill    health    suf- 
fered   by    the    plaintiff. 
Reverse    and    remand. 
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Doty    v.    Railroad. 
(Knoxville.     N^ovember  18,   1899.) 

Covenants.    Run  vjith  land  and  bind  assignee. 

Purchasers,  immediate  and  remote,  of  the  properties,  including^ 
rights  of  way,  of  a  railroad  company,  and  whether  at  forced 
or  voluntary  sale,  are  bound  by  its  contract  or  covenant  to 
run  daily  passenger  trains  along  and  over  a  portion  of  its 
right  of  way  conveyed  to  the  company,  upon  consideration 
that  it  would  so  run  its  trains.  Such  covenant  runs  with  the 
land  and  binds  assignees,  although  there  is  no  express  pro- 
vision to  that  effect  in  the  original  contract.  It  is  a  continu- 
ing covenant,  upon  which  the  landowner  and  his  vendees  may 
sue  the  company  and  its  assignees  as  often  as  breaches  occur. 

Cases  cited  and  approved:  79  Ala.,  569;  125  Ind.,  19;  131  Ind.,413; 
76  Ind.,  488;  108  Mass.,  175;  64  Ga.,  492;  21  Ohio,  235;  58  111.,  65: 
27  Pa.  St.,  257^,  6  Vt.,  276;  82  Ga.,  501;  64  N.  C,  1;  9  Ohio  St., 
351. 

Cited  and  distinguished:  Bream  v.  Dickerson,  2  Hum.,  128; 
Brooks  V.  Smith,  1  Shannon,  158;  44  Ohio  St.,  612;  4  N.  Y.,  136; 
92  Cal.,  95. 


FROM     HAMILTON. 
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Wilkes^  J.  This  is  an  action  for  breach  of 
covenant  contained  in  a  deed  made  by  plaintiff. 
Doty,  to  the  Chattanooga  Union  Railway  Company. 
The  effort  is  to  hold  the  assignee  of  that  com- 
pany upon  the  covenant  as  one  running  with 
land. 

Under  the  charge  of  the  trial  Judge  the  jury 
foimd  for  the  defendant  assignee,  and  the  plaintiff 
has  appealed  and  assigned  errors.  The  question,  as 
submitted  to  this  Court,  is  whether  the  covenant 
sued  on  is  one  which  runs  with  the  land  and 
affects  the  transferee  or  is  merely  the  personal 
covenant  of  the  Chattanooga  Union  Railway  Com- 
pany, the  original  grantee.  In  1889  this  railway 
company  desired  to  extend  its  lines,  already  par- 
tially constructed,  through  the  lands  of  the  plain- 
tiff. An  agreement  was  made  bet^^een  the  railroad 
company  and  plaintiff,  which,  for  the  purposes  of 
this  suit,  sufficiently  appears  from  the  recitals  and 
covenants  in  the  deed  by  plaintiff  to  the  railroad 
*   company.       These    recitals    are    as    follows: 

"For  and  in  consideration  of  e$5  in  hand  paidj 
the  receipt  of  which  is  hereby  acknowledged,  and 
an  agreement  by  the  grantee  to  run  daily  passen- 
ger trains  on  and  along  the  right  of  way  granted, 
I,  D.  M.  Y>oty  have  bargained  and  sold  unto  the 
Chattanooga  Union  Railway  Company  for  right  of 
way  for  the  road  of  said  company,  the  foUowini? 
described  pieces  and  parcels  of  land,  ...  to 
have    and    to    hold    the    same,    together    with    all    the 
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rightS;  privileges,  erections,  and  appurtenances  thereon 
or  thereunto  belonging  to  the  said  Chattanooga  Union 
Railway  Company,  its  suoceesors,  and  assigns  for- 
ever, with  the  promise  that  no  other  railway  com- 
pany shall  be  allowed  to  put  its  tracks  on  the 
right  of  way  aforesaid,  and  if  the^  same  is  aban- 
doned by  nop  use  for  six  m^mths  the  title  wiU 
revert  to  me.  ...  I  warrant  the  title  there- 
unto, and  hereby  bind  myself,  my  heirs  and  rep- 
resentatives, to  defend  the  same  to  the  said  Chat- 
tanooga Union  Railway  Company,  its  successors 
and  assigns,  against  the  lawful  claims  of  all  per- 
sons." 

The  deed  is  dated  July  19,  1889.  About  three 
months  thereafter  the  road  was  constructed  and 
completed  over  the  land,  trains  were  put  in  opera- 
tion, and  a  passenger  service  inaugurated.  A  sta- 
tion-house was  built  on  the  land,  passenger  trains 
were  run  once  every  hour  each  way,  and  passen- 
gers were  received  and  discharged  at  Doty's,  the 
station  on  the  land,  all  trains  stopping  there. 
After  some  time  the  trains  were  decreased  to  three 
a  day.  After  September,  1892,  only  mixed  trains 
were  operated,  and  only  one  per  day,  and  in  No- 
vember, 1396,  they  ceased  altogether  to  stop  at 
this  station,  and  ceased  altogether  to  run  passen- 
ger trains.  In  1895  the  railway  company,  having 
become  insolvent,  all  its  property  was  sold  to  one 
Merrill,  and  he  afterwards  conveyed  to  the  Belt 
Railway     Company,     and     this     company     leased     to 
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the  Alabama  Great  Southern  Railroad  Company, 
which  undertook  to  operate  the  line,  pay  all  ex- 
penses, and  defend  all  suits  arising  out  of  the 
operation  of  the  road,  to  pay  all  judgments  re- 
covered against  it,  keep  the  premises  in  repair, 
and  return  dame  when  the  lease  expired.  The  Cir- 
cuit Judge,  in  substance,  told  the  jury  that  inas- 
much as  the  railroad  had  not  been  built  when 
Doty  made  the  deed,  the  contract  was  personal 
and  binding  on  the  Chattanooga  Union  Railway 
Company  only,  and  had  no  binding  force  upon 
its  successors  or  assigns,  and  that  as  the  covenant 
had  been  breached  before  the  road  was  transferred 
to  the  parties  against  whom  relief  is  sought  as 
transferees,  no  recovery  could  he  had  against  them. 
The  plaintiff  asks  no  judgment  against  the  Chat- 
tanooga Union  Railway  Company,  as  it  is  insol- 
vent, and  the  contest  is  with  the  transferees,  upon 
the  idea  that  ihe  terms  of  the  deed  make  a 
covenant  upon  the  part  of  such  transferees,  and, 
as  before  stated,  this  is  the  only  question  this 
Court    is    requested    to    determine. 

Very  exhaustive  and  able  briefs  have  been  filed 
by  counsel,  and  we  are  cited  to  a  large  number 
of  cases,  many  of  which  we  do  not  think  apply 
to   the    real    case   under   consideration. 

We  think  if  we  look  at  the  situation  of  the 
parties,  and  what  was  intended  by  the  provisions 
in  question,  it  will  aid  us  in  reaching  the  rights 
of    the     parties.      The     Chattanooga     Union     Railway 
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Company  desired  to  obtain  a  right  of  way  over 
the  plaintiff's  land.  The  plaintiff  was  willing  to 
grant  it,  provided  passenger  service  was  furnished 
over  the  road.  It  appears  that  plaintiff  also  ex- 
pected a  station  to  be  maintained  upon  the  land 
or  so  near  to  it  as  to  make  the  passenger  service 
a  convenience  and  benefit,  but  for  some  reason 
he  seems  to  have  omitted  this  feature  from  his 
written  contract.  It  is  manifest  he  cannot  demand 
of  any  of  the  defendants  anything  more  than  that 
they  shall  run  daily  passenger  trains  over  that 
right  of  way.  as  provided  in  the  deed.  Whatever 
benefit  would  accrue  to  plaintiff  from  this  he  is 
entitled  to  from  his  grantee,  and  more  than  this 
he  cannot  claim  from  any  one.  Now  as  to  the 
original  grantee,  it  acquired  under  this  agreement, 
and  the  conveyance  in  which  it  is  embodied,  a 
right  of  way  for  railroad  purposes,  and  for  these 
purposes  alone.  This  right  granted  to  the  railroad 
conferred  upon  it  an  easement  over  and  upon  the 
land — that  is,  a  right  to  construct  and  lay  its 
track  over  and  upon  the  land  and  to  operate  it. 
Jones  on  Easements,  Sec.  212.  It  is  not  provided 
how  long  this  easement  shall  continue,  except  that 
if  it  is  abandoned  for  six  months  it  shall  be  ex- 
tinguished, and  the  full  title  shall  revest  in  or 
revert  to  the  plaintiff  as  owner  of  the  fee  or  re- 
vei'sion.  Nor  is  it  provided  how  long  the  plaintiff 
shall  be  entitled  to  have  the  daily  passenger  trains 
operated.      It     is     plain     that     the     running     of    the 
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train  was  to  be  and  was  the  consideration  for  the 
right  of  user  of  the  easement.  Both  were  con- 
tinning  rights,  and  they  were  mntnally  dependent 
upon  each  other.  So  long  as  the  consideration  was 
paid — ^that  is,  the  trains  were  run — j^st  so  long 
was  the  road  entitled  to  operate  and  enjoy  its 
easement.  It  seems  plain  that  if  the  consideration 
should  fail  by  trains  being  discontinued,  then  the 
privilege    purchased    for    this    consideration    of    using 

# 

the  right  of  way  should  also  fail.  If  the  land- 
owner had  sold  his  land,  he  could  not  have  con- 
veyed it  clear  of  this  servitude  so  long  as  the 
railroad  company  kept  up  its  part  of  the  contract 
by  furnishing  the  service.  If  the  railroad  company 
had  sold  its  property,  its  assignee  could  only  con- 
tinue to  operate  the  road  by  paying  the  consider- 
ation therefor,  to  wit,  operating  the  train.  A  sale 
in  invitum  would  carry  with  it  the  same  results 
as  to  either  the  landowner  or  the  easement 
owner.  The  obligations  are  continuing  and  mutual. 
Each  is  based  upon  the  other,  and  incurred  in 
view  of  the  other.  It  might  not  have  been  a 
wise  contract  to  make,  but  there  is  no  law  pro- 
hibiting unwise  contracts.  It  may  turn  out  the 
duty  of  running  a  passenger  train  will  be  a  bur- 
den upon  the  road;  it  may  be  it  will  be  but  a 
barren  benefit  to  the  landowner,  as  he  can  only 
require    it   to    run    and   not    to    stop. 

We    have    examined    the    numerous    cases    cited    by 
defendant's     counsel.       We     do    not    think    they     are 
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apjilicable^    and    many    cited    by    the    plaintiff's    coun- 
sel   are    also    inapplicable    as   we    view    the    case. 

We  are  of  opinion  the  principle  involved  is  that 
passed  upon  by  the  Supreme  Court  of  Alabama  in 
Oilmer  v.  Railroad,  79  Ala.,  569.  In  that  case 
the  plaintiff  had  conveyed  to  the  Alabama  and 
Florida  Railroad  Company  a  right  of  way  through 
his  land  in  consideration  that  the  railroad  would 
stop  its  passenger  and  freight  trains  opposite  his 
house,  and  receive  and  discharge  passengers  and 
freight  upon  proper  signal.  The  deed  contained 
no  language  binding  the  assigns  of  the  railroad 
company.  The  Mobile  and  Montgomery  Railroad 
Company  was  the  successor  and  assign  of  the 
grantee.  The  plaintiff  contended  that  the  covenant 
ran  with  the  land  and  bound  the  assignee.  This 
was  demurred  to.  The  Circuit  Judge  sustained 
the  demurrer,  and  the  Supreme  Court  reversed  this 
ruling,  and  held  that  the  assignee  was  bound, 
though  not  named  in  the  deed  or  covenant,  and 
that  the  obligation  to  maintain  a  flag  station  was 
a  continuing  one,  for  any  breach  of  which  any 
owner  of  the  right  of  way  would  be  liable.  The 
obligation  to  receive  and  discharge  passengers  was 
a  burden  upon  the  easement,  which  was,  in  turn, 
a  burden  upon  the  land.  In  the  case  at  bar  the 
obligation  to  run  a  daily  passenger  train  over  this 
particular  piece  of  road  was  a  burden  upon  the 
easement  or  privilege  of  owning  and  operating  the 
right    of    way.       In    both    cases    the    service    to    be 
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rendered  by  the  railroad  was  in  the  nature  of 
rent  for  the  nae  of  the  right  of  way,  no  other 
consideration  being  paid  therefor.  The  road  might 
have  paid  "in  solido"  in  money  or  otherwise  for 
this  right  of  way  once  for  all,  but  '  it  stipulated 
to  render  certain  service,  that  service  to  be  con- 
tinuous, and  it  is  boimd  by  its  agreement.  And 
so  is  any  assignee  or  transferee  bound  to  render 
the  same  service  so  long  as  it  claims  and  enjoys 
the  privilege,  even  thoiigh  the  word  "assigns"  is 
not  used.  The  personal  obligation  of  the  original 
grantee  could  not  extend  beyond  the  time  when 
his  ownership  ceased,  as  he  would  no  longer  be 
able  to  render  the  service  without  the  road  to 
render  it  upon,  nor  could  the  owner  be  required 
to  look  to  such  original  grantee  for  any  dam- 
ages except  such  as  accrued  up  to  that  time,  and 
yet  the  obligation  to  render  the  service  must  still 
continue  as  a  burden  upon  •  the  easement  or  priv- 
ilege of  operating  the  road.  So,  if  the  contract 
was  breached  by  the  original  grantee,  the  owner 
would  have  had  his  right  of  action  .  at  once.  But 
this  would  not  have  exhausted  his  rights  or  reme- 
dies, for  the  obligations  on  each  side  are  continu- 
ing, and  a  suit  for  breach  at  any  time  would, 
in  a  case  like  this,  only  cover  the  damages  to 
that  time;  and  as  to  the  time  subsequent  to  the 
breach,  the  obligation  continues  with  successive  rights 
of  action  for  successive  breaches.  Even  if  we  were 
mistaken     in     this     view,     still     the     breach     by     the 
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original  <yrantee  of  the  obligation  to  render  the 
service  did  not  put  an  end  to  that  obligation  and 
convert  the  lando\mer's  right  to  merely  a  chose 
in  action  for  the  breach  alreadv  committed,  and 
even  if  it  did,  he  might  waive  such  right,  or 
delay  it,  and  bring  the  action  at  such  time  as  he 
chose  and  against  such  parties  as,  at  the  time 
being,    might    be    liable    for    such    breach. 

The  consideration  for  this  conveyance  was  not 
the  building  of  the  railroad,  but  it  was  the  daily 
running  of  the  trains.  We  might  suppose  the  right 
of  way  occupied  and  the  road  in  operation.  The 
landowner  applies  for  damages  under  the  statute, 
and  the  road  meets  him  with  the  proposition,  "If 
you  will  forego  your  damages,  we  will  stipulate 
to  render  certain  continuous  service."  Would  this 
not  be  a  continuing  obligation  that  would  attach 
to  the  use  of  the  easement?  But  the  present  case 
is  stronger,  for  the  railroad  obtains  the  privilege 
of  occupancy  and  operation  before  there  is  any 
actual  occupancy,  upon  the  consideration  that  for 
such  occupancy  and  privilege  of  operation  the  road 
will  render  a  continuing  service.  The  case  of  Mid- 
land  Railway  Co.  v.  Fischer,  125  Tnd.,  19,  is  also 
in  point.  In  that  case  a  right  of  way  was 
granted  to  a  railroad  company  in  consideration  of 
its  agreement  to  construct  a  fence  on  each  side 
of  the  railroad  when  completed.  The  railroad  was 
not  built  until  three  years  after  the  deed  was 
made.       The    grantee    road    mortgaged    all    its    prop- 
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ertj,  including  th^  right  of  way,  and  the  mort- 
gage was  foreclosed,  and  the  defendant  purchased 
and  entered  into  possession.  The  land  all  passed 
to  another  owner.  No  fence  was  built.  In  an 
action  for  damages  against  the  purchaser  of  the 
road  at  foreclosure  sale  upon  the  agreement  to 
build;  the  Court  held  it  liable,  not  because  it  was 
bound  for  the  debts  of  the  old  company,  but  be- 
cause, by  accepting  and  taking  charge  of  the  right 
of  way,  it  became  obligated  to  build  the  fence, 
and  the  Court  said  the  purchaser  could  not  be 
permitted  to  enjoy  the  easement  and  refuse  to 
perform  the  agreement  which  created  and  conferred 
it.  It  said,  further,  one  who  takes  a  privilege  in 
land  to  which  a  burden  is  annexed  has  no  right 
to  assert  a  claim  to  the  privilege  and  deny  re- 
sponsibility for  the  burden;  a  party  who  acquires 
such  a  privilege  acquires  it  subject  to  the  condi- 
tions and  burdens  bound  up  with  it,  and  must, 
if  he  asserts  a  right  to  the  privilege,  bear  the 
burdens  which  the  contract  creating  the  privilege 
brought    into    existence. 

The  covenant  is  an  integral  part  of  the  deed 
upon  which  rests  the  rights  of  the  appellant.  The 
deed  which  creates  the  asserted  right  discloses  the 
covenant  which  burdens  the  right.  In  accepting 
the  right  under  such  a  deed,  and  asserting  a 
claim  to  the  privileges  conferred  by  it,  subsequent 
grantees  of  the  original  covenantee  become  boimd 
to     perform     the     agreement.       The     covenant     passed 
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with  the  land.  The  easement  wihich .  burdened  the 
fee  was  an  incnmbrane^,  and  the  party  that  took 
the  land  took  it  subject  to  the  incumbrance,  but 
in  taking  subject  to  the  incumbrance  of  the  ease- 
ment that  party  acquired  the  benefit  interwoven 
with  the  incumbrance.  Both  the  burden  and  the 
benefit,  the  easement  and  the  covenant,  essentially 
inhere  in  the  land.  One  benefits  the  estate,  the 
other  burdens  it.  The  party  who  acquires  the 
estate  necessarily  acquires  it  with  both  the  burden 
and  the  benefits.  He  must  submit  to  the  one,  but 
he  has  a  right  to  the  other.  In  accord  with  this 
holding  are  cited  Railroad  v.  Priest,  131  Ind., 
413;  Hazlett  v.  Sinclair,  76  Ind.,  488;  Bronscn 
V.  Coffin,  108  Mass.,  175;  Huston  v.  Railroad,  21 
Ohio,  235;  Carr  v.  Lowry,  27  Pa.  St.,  257;  KeV 
logo  V.  Robinson,  6  Vt.,  276,  and  while  there  are 
distinguishing  features  in  each  case^  the  general 
principle    involved    is    the    same    in    each. 

The  case  of  the  Georgia  Southern  Railroad  v. 
Reeves,  64  Ga.  R.,  492,  was  one  where  the  grantor, 
in  consideration  of  $25  and  of  the  building  of 
the  railroad,  conveyed  to  a  company,  its  successors 
and  assigns,  forever,  in  fee  simple,  the  right  of 
way  through  his  land,  and  added  in  the  deed  the 
following   words: 

'*It  is  hereby  agreed  and  understood  a  depot 
and  station  is  to  be  located  and  given  to  said 
Osborn  Reeves  on  the  land — a  strip — above  con- 
veyrd,    to   be    permanently    located    for   the    benefit   of 
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said  Osbom  Reeves,  and  his  assigns,  all  to  be 
used  for  the  general  purposes  of  the  railroad  com- 
pany," and  it  was  held  that  the  railroad  by  ac- 
cepting such  deed,  entered  into  a  covenant  to  com- 
ply \nth  its  terms,  and  this  covenant  ran  with 
the  land  and  bec-anie  obligatory  upon  any  second 
company  which  became  the  purchaser  under  proper 
legal  direction  of  all  the  rights,  privileges,  fran- 
chises   and    property    of    the    former. 

It  has  been  held  in  a  number  of  cases,  and  is 
not  questioned,  but  that  the  acceptance  of  such  a 
deed,  though  not  signed  by  the  grantee,  binds  such 
grantee  to  the  stipulations  and  covenants  in  it. 
Midland  Railway  Co.  v.  Fisher j  126  Ind.,  and  au- 
thorities   there    collated. 

)t  In  Dorsey  v.  Railroad,  58  111.,  65,  it  appears 
that  a  railroad  entered  into  an  agreement  with 
Dorsey,  in  consideration  of  his  conveyance  of  cer- 
tain premises,  that  it  would  'make  and  maintain 
certain  fences  and  cattle  guards  at  such  places  as 
Dorsey  might  designate,  and  soon  thereafter  it 
conveyed  its  franchises  to  another  road.  Dorsey 
brought  an  action  on  the  covenant  against  the  as- 
signee, averring  that  it  had  notice  of  the  agree- 
ment. A  general  demurrer  was  interposed  and  sus-  ' 
tained  upon  the  ground  that  the  covenant  was 
merely  personal,  and  did  not  bind  the  assignee, 
and  it  was  held  that  this  was  error,  that  the 
covenant  related  to  the  land,  and  was  from  the 
relations    ot     the    parties,     perpetual    in    its    nature, 
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and  bound  the  assignee  when  the  Legislature  con- 
ferred   upon    it    power   to    purchase    the    land. 

Where  an  estate  is  conveyed  for  a  specified  pur- 
pose^  the  purpose  marks  the  limit  or  boundary 
beyond  which  the  estate  conveyed  cannot  exist. 
-City  of  Macon  v.  Railroad,  82  Ga.,  501  (same 
tsase,  Am.  &  Eng.  Railway  Cases,  463) ;  3  Elliott 
on    Railroads,    Sees.    939-941. 

The  Courts  incline,  when  the  words  may  be  con- 
strued as  a  condition  or  covenant,  to  hold  that  they 
create  a  covenant,  and  not  a  forfeiture.  3  Elliott 
-on    Railroads,    Sec.    946,    and    cases    cited. 

But  if  the  words  were  construed  to  be  a  for- 
feiture,  that  might  he  waived,  and  the  party  ag- 
grieved  may  have  his  damages.  3  Elliott  on  Rail- 
roads,   Sec.    942,   et  seq. 

It  is  said  in  8th  Am.  &  Eng.  Enc.  (new 
od.),  pages  138,  139,  that  if  a  covenant  relates 
to  the  interest  or  estate  granted,  so  that  its  per- 
formance or  nonperformance  will  affect  the  quality, 
value,  or  mode  of  enjoyment  of  the  estate,  it  will 
run  with  the  land  and  bind  any  one  taking  the 
estate    with    notice.      See    the    cases    there    cited. 

The  Supreme  Court  of  !N'orth  Carolina  held  in 
Norfleet  v.  Cromwell,  64  N.  C,  1,  in  substance, 
that  the  rule  in  Spencer's  case,  5  Coke,  16,  had 
no  application  to  grants  and  covenants  concerning 
easements,  and  said  in  effect  that  covenants  cre- 
ating easements  run  with  the  land  as  against  as- 
signees   in    fee    when    the    intent    to    create    them    is 
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clear,  the  easement  apparent,  and  the  covenant  con- 
sistent with  public  policy,  and  adds  that  covenants 
are  the  proper  mode  of  creating  such  servitudes  as 
consist  in  acts  to  be  done  by  the  owner  of  the 
servient    estate.      The    Court    said: 

^^The  canal  has  been  cut;  the  defendant  cannot, 
in  the  nature  of  things,  release  the  benefits  which 
he  has  acquired;  the  land  cannot  be  restored  to 
its  former  condition,^'  and  so  the  Court  held  the 
party  in  possession  upon  his  covenant  to  repair. 
See  to  the  same  effect  Crawford  v.  Wetherbee,  77 
Wis.,    419. 

It  is  true  in  the  Xorth  Carolina  case  the  words, 
^Tieirs  and  assigns*'  were  used  with  regard  to  both 
parties,  and  the  canal  was  already  in  existence, 
and  the  case  is  cited  only  as  to  the  question  of 
the  applicability  of  the  rule  in  Spencer's  case  to 
easements. 

In  Nasury  v.  Southworth,  0  Ohio  St.,  361,  this 
principle  is  annoimced,  "that  if  the  thing  to  be 
done  upon  the  land,  though  not  in  existence  at  the 
time  of  the  demise,  would  be  of  a  permanent 
nature,  connected  with  the  use  and  enjoyment  of 
the  land,  and  beneficial  to  the  assignee,  an  intent 
that  it  should  rim  with  the  land  and  bind  the 
assignee,  shown  by  naming  him  in  the  deed,  would 
be  effectual."  It  was  then  held  that  the  word 
"assigns"  is  not  used  in  a  technical  sense  and  as 
the     only     word     appropriate     for     the     purpose,     but 
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that    any    equivalent    words    manifesting    an    intent   to 
bind    an    assignee    will    suffice. 

While  we  think  this  is  the  proper  view  to 
take  of  the  case,  and  these  are  the  rules  and 
principles  to  be  applied,  we  are  not  unmindful  of 
the  authorities  cited  for  the  defendant,  and  which 
it  appears  w^ere  persuasive  if  not  controlling  in 
the  Court  below,  and  the  very  able  presentation 
of  them  in  this  Court  calls  for  a  notice  of  them. 
We  think  they  are  clearly  distinguishable  from 
the  cases  we  have  cited,  and  from  the  one  at 
bar.  The  contention  of  the  defendant  may  well 
be  formulated  in  the  following  words  from  Tiede- 
man  on  Real  Property,  Sec.  190:  "Covenants  which 
relate  to  a  subject-matter  'not  in  esse/  as  for 
the  erection  of  a  new  building  upon  the  premises, 
do  not  run  with  the  land  so  as  to  bind  assignees 
unless  they  are  expressly  named  therein."  See  to 
same  effect  Kerr  on  Ileal  Property,  Sec.  1218; 
Washburn  on  Heal  Propedty,  page  532;  Taylor  on 
Landlord  and  Tenant,  Sec.  260;  Spencer^s  case,  6 
Coke,  16  (same  case,  1  Smith's  Leading  Cases, 
138);  Petroleum  Co.  v.  Weare,  44  Ohio  St,  612; 
Tallman  v.  Cofjfin,  4  N.  Y.,  186;  Lyford  v.  Bait- 
road,    92    Cal.,    95. 

The  last  named  case  was  decided  under  a  Code 
limiting  covenants  running  with  the  land  to  those 
conferring  benefits  on  the  land,  and  is  not  appli- 
cable   in    this    State. 

We    are    referred    to    the  cases   of   Bream    v.    Dick- 
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erson,  2  Hum.,  128;  Brooks  v.  Smith,  1  Shannon, 
158;  Cronin  v.  Wathins,  1  Tenn.  Chy.,  125;  Hite 
V.  Parks,  2  Tenn.  Chy.,  373,  as  holding  with  de- 
fendant's   contention. 

In  the  first  named  case  there  was  an  agreement 
on  part  of  the  lessor  to  pay  the  lessee  for  im- 
provements made  during  the  lease,  or  that  the  lea- 
see might  take  pay  out  of  the  rents.  There  was 
an  assignment  of  the  lease  on  the  one  hand  and 
of  the  reversion  on  the  other,  and  the  Court 
treated  the  question  as  to  whether  the  agreement  or 
covenant  to  have  pay  for  improvements  passed  to  the 
assignee  of  the  lease  as  against  the  assignee  of  the 
reversion.  The  Court  said  that  there  was  no  cov- 
enant on  the  part  of  the  lessees  to  improve  ex- 
cept at  their  option,  and  the  covenant  of  the  les- 
sor was  to  pay  if  they  were  made  and  left  stand- 
ing at  the  expiration  of  the  lease.  It  was  added 
that  it  was  difficult  to  conceive  how  a  covenant 
to  pay  a  pecuniary  consideration  for  a  house  if 
the  tenant  should  see  proper  to  erect  it,  could  be 
said  to  touch  and  concern  the  land  so  as  to  run 
with  it.  But  the  Court  also  held  that  the  agree- 
ment was  a  personal  covenant  upon  the  theory  of 
Spencer's  case,  5  Coke,  16,  where  it  was  sought 
to  charge  the  defendant,  as  assignee  of  the  lessee, 
for  failure  to  construct  a  brick  wall  upon  the  de- 
mised   premises. 

The  Court  said,  among  other  things:  "Wlien  the 
covenant    extends    to    a    thing    in    esse,    parcel    of    the 
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demise,  the  thing  to  be  done  by  force  of  the 
covenant  is  quodam  modo  annexed  and  appurte- 
nant to  the  thing  demised,  and  shall  go  with  the 
land,  and  shall  bind  the  assignee,  although  he  be 
not  bound  by  express  words,  but,  when  the  cove- 
nant extends  to  a  thing  not  in  being  at  the  time 
of  the  demise,  it  cannot  be  appurtenant  or  an- 
nexed to  a  thing  which  hath  no  being;  as,  if  the 
lessee  covenants  to  repair  the  house  demised  to  him 
during  the  term,  that  is  parcel  of  the  contract,  and 
extends  to  the  support  of  the  thing  demised,  and, 
therefore,  is  quodam  modo  annexed  and  appurtenant  to 
the  house,  and  shall  bind  the  assignee,  although  he  be 
not  expressly  named  in  the  covenant.  But  in  the 
case  at  bar  the  covenants  concern  a  thing  which 
•was  not  in  esse  at  the  time  of  the  demise  made, 
but  to  be  newly  built  thereafter,  and  therefore 
shall  bind  the  covenator,  his  executors  and  admin- 
istrators, and  not  the  assignee,  for  the  law  will 
not  annex  the  covenant  to  a  thing  which  hath  no 
being."      Bream    v.    Dickerson,    2    Hum.,    128. 

The  case  of  Broolcs  v.  Smith,  1  Shannons 
Cases,  162,  approves  this  doctrine,  stating  it  in 
these  words:  "A  covenant  to  do  something  in  ex- 
istence at  the  time,  as  to  repair  the  houses,  culti- 
vate the  land  in  a  particular  manner,  to  reside 
on  tlie  premises,  to  let  the  lessor  have  free  access 
to  certain  rooms  in  the  house,  runs  with  the  land 
and  binds  the  assignee  even  without  the  word  'asr 
signs,'    but    if    it    be    to    erect    something    upon    the 
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premises,  such  as  a  shop,  house,  machinery,  or 
wall,  that  does  not  ♦bind  the  assignees  unless  they 
are  expressly  named."  Citing  Addison  on  Con- 
tracts,   979. 

The     two    cases    cited     from     1st     and    2d     Tenn. 
Chancery    Reports,    above,    are    in    accord    with    this 
holding,     and    all     recognize    the     Spencer    case.       In 
other    jurisdictions    the    Spencer    case    has    been    criti-. 
cized,    if   not    denied. 

Without  questioning  the  correctness  of  this  holding 
upon  the  reason  given  and  confined  strictly  to  the 
facts  of  the  case,  we  think  there  is  a  difference 
in  the  cases  in  this:  In  these  cases  there  was, 
a  covenant  or  agreement  (so  far  as  it  was 
absolute  and  not  optional)  to  do  a  certain  speci- 
fied thing — as,  to  build  a  house  or  wall  or  pay 
for  improvements.  There  was  no  continuing  and 
daily  accruing  consideration  or  agreement  on  either 
side,  there  was  no  continuing  obligation  on  either,; 
as  in  this  case.  Here,  from  the  very  nature  of 
the  agreement,  the  burden  must  be  borne  by  the 
party  in  possession  for  the  time  being  and  oper-. 
ating  the  road.  The  benefit  must  accrue  to  the, 
party  in  possession  of  the  premises  over  which, 
the  easemenf  is  granted.  The  service  can  be  ren-, 
dered  by  no  other,  the  benefit  can  be  reaped 
by  no  other,  except  the  pjjrties  in  possession.  It 
is  not  a  consideration  capable  of  being  reduced 
to  an  absolute  money  value.  The  land  is  bur- 
dened    by     the    easement.      This     can     only  be     offset 
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by    the    benefit    to    the    servient    estate,    and    this    is 
a    continuing    burden    and    benefit. 

But  there  is  another  view  to  take  of  the  mat- 
ter. The  contract  in  this  case  on  the  part  of 
the  railroad  is  not  to  build  the  road,  but  to  ren- 
der   the    passenger    service    after    it    is    built. 

The  contract  upon  the  part  of  the  landowner 
is  to  grant  an  easement.  So  far  as  this  agree- 
ment goes  there  is  no  stipulation  to  build  or  put 
something  new  on  the  land,  neither  upon  the 
servient  estate,  nor  upon  the  dominant  estate. 
While,  of  course,  the  trains  cannot  operate  unless 
the  road  is  first  built,  there  is  no  stipulation  for 
the  latter,  but  only  for  the  former,  treating  the 
road    as    already    constructively   built. 

But  as  to  the  landowner,  his  contract  is  to 
give  an  easement  over  his  land.  He  does  this  by 
the  very  instrument  which  stipulates  for  the  serv- 
ice. Upon  the  execution  of  this  agreement  the 
road  has  an  easement,  before  it  does  a  lick  of 
work  on  the  land,  or  even  enters  upon  it  There 
is  no  contract,  therefore,  to  put  anything  new 
upon  the  land,  but  rather  to  use  it  in  a  cer- 
tain manner,  both  parties  acting  upon  the  assump- 
tion   that    tlie    road    is    already    built. 

This  makes  a  case  analogous  to  the  provisions 
already  referred  to  of  cultivating  or  using  the 
land  in  a  certain  manner,  or  residing  on  the 
premises,     or    allowing     access     to     certain    rooms    in 
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the     house,     in     all     of     which     cases     the     covenant 
runs    with    the    land. 

We  think  upon  these  grounds,  and  perhaps  others 
that  might  be  stated,  there  is  a  well-marked  distinction 
between  the  cases,  and  that  this  case  does  not 
fall  within  the  reason  nor  letter  of  the  cases 
cited  by  defendant,  but  under  those  relied  on  by 
plaintiff  and  others  herein  cited  and  commented 
upon. 

Tor  the  reasons  stated,  we  are  of  opinion  that 
the  learned  trial  Judge  was  in  error,  and  the 
judgment  is  reversed  and  cause  remanded  for  a 
new    trial.     The    appellee    will    pay    costs    of    appeal. 
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jnil  ^  State    v.    Bbadt. 

(Knoxville.     November  20,   1899.) 

1.  Constitutional  Law.    Title  and  siit^ect  of  stattUea. 

If  the  title  of  a  statute  be  limited  to  a  particular  part  or  branjch 
of  a  general  subject  the  legislation  under  that  title,  to  be 
valid,  must  be  confined  within  the  limits  so  prescribed.  {Post, 
pp.  591,  592.) 

Case  cited  and  approved:  Hyman  v.  State,  87  Tenn.,  109,  113. 

2.  Same.     Case  in  Judgment. 

Acts  1899,  ch.  107,  is  unconstitutional  for  the  reason  that  matters 
are  treated  in  the  body  of  the  statute  that  are  not  expressed 
in  the  title.  The  subject  expressed  in  the  title  is  "the  filing 
and  recording  of  labels,  trademarks,"  etc.,  and  their  protect 
tiOn.  The  matters  treated  in  the  body  of  the  statute  are  (1) 
that  named  in  the  title;  (2)  adopting  or  using  labels,  trade- 
marks, etc.,  not  filed  and  recorded,  and  their  protection;  (3)  the 
unauthorized  use  of  the  name  or  seal  of  one  person  by  another. 
(Post,  pp.  590-592.) 

Constitution  construed:  Art.  II.,  J  17. 

Act  construed:  Acts  1899,  Ch.  107. 


FROM     HAMILTON. 


Appeal    in    error    from    Circuit    Court    of    Hamil- 
ton   Coimty.     Floyd    Estill,    J. 

Attorney-general     Pickle,     and     Trewhitt     & 
Stanfield    for    State. 

Shepherd    &    Frierson    for    Bradt. 
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Caldwell^  J.  Gteorge  M.  Bradt  was  indicted,  in. 
the  Circuit  Court  of  Hamilton  County  for  the 
alleged  violation  of  certain  provisions  of  Chapter 
107  of  the  Acts  of  1897.  The  Judge  ^  of  that 
Court  quashed  the  indictment,  and  the  State  ap- 
pealed   in    error. 

The  indictment  is  in  good  form.  It  contains  three 
counts,  the  first  being  preferred  under  Sec.  1,  the 
second  under  Sec*  2,  and  the  third  under  Sec. 
6  of  the  Act  mentioned.  The  indictment  is  un- 
doubtedly good  if  the  Act  is  a  valid  law;  other- 
wise   it   is    bad;    having    no  other    law    to    rest    upon. 

The    Act    is    in    these    words,    namely:  . 

"AN  ACT  to  provide  for  the  filing  and  recording,  by  any  person  or 
association,  or  union  of  workingmen,  of  a  label,  trade-mark, 
design,  device,  or  form  of  advertisement  for  the  purpose  of 
designating  or  making  known  or  distinguishing  any  goods, 
wares,  or  other  products  of  labor,  as  having  been  made,  manu- 
factured, produced,  or  put  on  sale  by  such  person,  association, 
or  union  of  workingmen,  or  by  a  member  of  such  union  or  as- 
sociation; and  to  prohibit  the  counterfeiting  or  imitation  or 
unauthorized  use  of  such  label,  trade- mark,  term,  design,  de- 
vice, or  form  of  advertisement,  and  to  prescribe  punishment 
for  a  violation  of  the  provisions  of  this  Act. 

"Section  1.  Be  it  enacted  by  the  Oeneral  As- 
sembly of  the  State  of  Tennessee,  That  whenever 
any  person,  or  any  association  or  union  of  work- 
ingmen has  heretofore  adopted  or  used,  or  shall 
hereafter  adopt  or  use,  any  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement  for  the 
purpose  of  designating,  making  known,  or  dis- 
tinguisliing  any  goods,  wares,  merchandise,  or  other 
product    of    labor,    as    having    been    made,    manufac- 
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tured,  produced,  prepared,  packed,  or  put  on  sale 
by  such  porson  or  association  or  union  of  work- 
inginen,  or  by  a  member  or  members  of  such  as- 
sociation or  imion,  it  shall  be  imlawful  to  coun- 
terfeit or  imitate  such  label,  trade-mark,  term,  de- 
sign, device,  or  form  of  advertisement,  or  to  use, 
sell,  or  to  offer  for  sale,  or  in  any  way  utter 
or  circulate,  any  counterfeit  or  imitation  of  any 
such  label,  trade-mark,  term,  device,  or  form  of 
advertisement. 

"Sec.  2.  Be  it  further  enacted.  That  whoever 
counterfeits  or  imitates  any  such  label,  trade- 
mark, term,  design,,  device,'  or  form  of  advertise- 
ment, or  sells,  offers  for  sale,  or  in  any  way 
utters  or  circulates  any  counterfeit  or  imitation  of 
any  such  label,  trade-mark,  term,  design,  device,  or 
form  of  advertisement,  or  knowingly  keeps,  or  has 
in  his  possession  with  the  intent  that  the  same 
shall  be  sold  or  disposed  of,  any  goods,  wares, 
merchandise  or  other  products  of  labor  to  which 
or  on  which  any  such  counterfeit  or  imitation  is 
printed,  painted,  stamped,  or  impressed;  or  know- 
ingly sells  or  disposes  of  any  goods,  wares,  mer- 
chandise, or  other  products  of  labor  contained  in 
any  box,  case,  can,  or  package  to  which  or  on 
which  any  such  counterfeit  or  imitation  is  at- 
tached, affixed,  printed,  painted,  stamped,  or  im- 
pressed; or  keeps  or  has  in  his  possession  with 
intent  that  the  same  shall  be  sold  or  disposed 
of,    any    goods,    wares,    merchandise,    or    other    prod- 
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uct  of  labor  in  any  box,  case,  can,  or  package 
to  which  or  on  which  any  such  counterfeit  or  imita- 
tion  is  attached,  affixed,  printed,  painted,  stamped,  or 
impressed,  shall  be  punished  by  a  fine  of  not 
more  than  $100,  or  by  imprisonment  for  not  more 
than    three    months. 

"Sec.  3.  Be  it  further  enacted.  That  every  pei- 
son,  association,  or  union  that  has  heretofore 
adopted  or  used,  or  shall  hereafter  adopt  or  use, 
a  label,  trade-mark,  term,  design,  device,  or  form 
of  advertisement  as  provided  in  Sec.  1  of  this 
Act,  may  file  the  same  for  record  in  the  office 
of  the  Secretary  of  State  by  leaving  two  copies, 
counterparts,  or  facsimiles  thereof,  with  said  Sec- 
retary, and  by  filing  herewith  a  sworn  applica- 
tion, specifying  the  name  or  names  of  the  per- 
son^ association,  or  union  on  whose  behalf  such 
label,  trade-mark,  term,  design,  device,  or  form 
of  advertisement  shall  be  filed,  the  class  of  mer- 
chandise, and  the  description  of  the  goods  to  which 
it  has  been,  or  is  intended  to  be,  appropriated, 
stating  that  the  party  so  fi.ling,  or  on  whose  be- 
half such  label,  trade-mark,  term,  design,  device, 
or  form  of  advertisement  shall  be  filed,  has  the 
right  to  the  use  of  the  same;  that  no  other  per- 
son, firm,  association,  union,  or  corporation  has 
the  right  to  such  use,  either  in  the  identical 
form  or  in  any  such  near  resemblance  thereto  as 
may  be  calculated  to  deceive,  and  that  the  fac- 
simile   or    counterpart    filed    therewith    are    true    and 
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correct.  There  shall  be  paid  for  such  filing  and 
recording  a  fee  of  $1.  Said  Secretary  shall  de- 
fiver  to  such  person,  association,  or  union  so  filing, 
or  causing  to  be  filed,  any  such  label,  trade- 
mark, term,  design,  device,  or  form  of  advertise- 
ment so  many  duly  attested  certificates  of  the  re- 
cording of  the  same  as  such  person,  association, 
or  union  may  apply  for,  for  each  of  which  cer- 
tificates said  Secretarv  shall  receive  a  fee  of  $1. 
Any  such  certificates  of  record  shall  in  all  suits 
and  prosecutions  under  this  Act  be  sufficient  proof 
of  the  adoption  of  such  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement.  Said 
Secretary  of  State  shall  not  record  for  any  per- 
son, union,  or  association  any  label,  trade-mark, 
term,  design,  device,  or  form  of  advertisement  that 
would  probably  be  mistaken  for  any  label,  trade- 
mark, term,  design,  device,  or  form  of  advertise- 
ment theretofore  filed  bv,  or  on  behalf  of,  anv 
other    person,    union,    or    association. 

"Sec.  4.  Be  it  further  enacted.  That  any  per^ 
son  who  shall  for  himself,  or  on  behalf  of  any 
other  person,  association,  or  union,  procure  the 
^ling  of  any  label,  trade-mark,  term,  design,  or 
form  of  advertisement  in  the  office  of  the  Secre- 
tary of  State,  under  tlie  provisions  of  this  Act, 
by  making  any  false  or  fraudulent  representations 
or  declarations,  verbally  or  in  writing,  or  by  any 
fraudulent  means,"  shall  be  liable  to  pay  any  dam- 
ages   sustained     in    consequence    of    any    such     filing. 


SEPTEMBER  TERM,  1899.  589 

State  u  Bradt. 

to  be  recovered  by  or  on  behalf  of  the  parties 
injured  thereby,  in  any  Court  having  jurisdiction, 
and  shall  be  punished  by  a  fine  not  exceeding 
$100,    or    be    imprisoned   not    exceeding    three  months. 

"Sec.  5.  Be  it  further  enacted.  That  every  such 
person,  association,  or  union  adopting  or  using  a 
label,  trade-mark,  term,  design,  device,  or  form  of 
advertisement  as  aforesaid,  may  proceed  by  suit  to 
enjoin  the  manufacture,  use,  display,  or  sale  of 
any  counterfeits  or  imitations  thereof;  and  all 
Courts  of  competent  jurisdiction  shall  grant  in- 
junctions to  restrain  such  manufacture,  use,  dis- 
play, or  sale,  and  may  award  the  complainants 
in  any  such  suits,  the  Court  having  jurisdiction, 
such  damages  resulting  from  such  manufacture,  use, 
sale,  or  display  as  may  be  by  the  Court  or  jury 
deemed  just  and  reasonable;  and  shall  require  the 
defendant  to  pay  to  such  person,  association,  or 
union  all  profits  derived  from  such  wrongful  manu- 
facture, use,  display,  or  sale;  and  such  Court 
shall  also  order  that  all  such  coimterfeits  or  imi- 
tations in  the  possession  or  under  the  control  of 
any  defendant  in  such  case  be  delivered  to  an 
oflicer  of  the  Court,  or  to  the  complainant,  to  be 
destroyed. 

"Seo.     6.       Be    it    further    enacted.     That     every 

person    who    shall    use    or    display    the    genuine    label, 

trade-mark,     term,     design,     device,     or     form     of    ad- 

.vertisement     of     any     such     person,      association,     or 

union    in    any    manner,    not    being    authorized    so    to 
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do  by  such  person,  union,  or  association,  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be 
punished  by  imprisonment  for  not  more  than 
three  months,  or  by  a  fine  of  not  more  than 
$100.  In  all  cases  where  such  associations  or 
union  is  not  incorporated,  suits  under  this  Act 
may  be  commenced  and  prosecuted  by  an  officer 
or  member  of  said  association  or  union  in  behalf 
of,    and    for    the    use    of,    such    association    or    union. 

"Sec.  7.  Be  it  further  enacted.  That  any  per- 
son or  persons  who  shall  in  any  way  use  the 
name  or  seal  of  any  such  person,  association,  or 
union,  or  officer  thereof,  in  and  about  the  sale 
of  goods  or  otherwise,  not  being  authorized  to  so 
use  the  same,  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  punishable  by  imprisonment  for  not 
more  than  two  months,  or  by  a  fine  of  not  more 
than  $100. 

**Sec.  S.  Be  it  further  enacted.  That  this  Act 
shall  take  eflFect  and  be  in  force  from  and  after 
its    passage,    the    public    welfare    requiring    it." 

The  objection  urged  by  defendant's  counsel  against 
the  validity  of  the  enactment  is  found  in  the 
contention  that  it  violates  the  second  clause  of 
Sec.  17  of  Art.  II.  of  the  State  Constitution, 
which  declares  that  "no  bill  shall  become  a  law 
which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  the  title."  The  objection 
is     a     fatal     one,     for     the     Act,     as     framed,     em- 
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braces  three  subjects,  that  expressed  in  the  title, 
and    two    others. 

The  subject  expressed  in  the  title  is  only  "the 
filing  and  recording  of  labels,  trade-marks,"  etc., 
and  their  protection;  while  the  Act  treats  of  that 
subject  in  Sees.  3  and  4,  and  of  another  sub- 
ject, "adopting  and  using  labels,  trade-marks,  etc., 
not  filed  and  recorded,  and  their  protection,^'  in 
Sees.  1,  3,  5,  and  6;  and  of  still  another  sub- 
ject, "the  unauthorized  use  of  the  name  or  seal 
of    one    person    by    another,"    in    Sec.    7. 

It  may  be  that  a  title  could  have  been  framed 
in  such  general  language  as  to  express  one  gen- 
eral subject,  embracing  and  warranting  all  the  leg- 
islation found  in  the  body  of  this  Act,  but  that 
was  not  done.  On  the  contrary,  the  title  actually 
employed  is  self-limiting  and  restrictive.  It  relates 
alone  to  the  "filing  and  recording  of  labels,  trade- 
marks, etc.,  and  their  protection,"  and  by  its  nar- 
row terms  limits  the  legislation  permissible  there- 
under to  that  narrow  subject.  Obviously,  the  sub- 
ject as  expressed  in  the  title  is  not  broad  enough 
in  its  scope  to  include  the  other  subjects  em- 
braced in  the  Act;  hence  their  presence  brings 
the  legislation  within  the  prohibition  of  the  Con- 
stitution,   and    renders    it    null    and    void. 

It  is  well  settled  that  an  Act  may  be  limited 
to  a  particular  part  or  branch  of  a  general  sub- 
ject by  a  restrictive  title,  and  that  legislation 
under    such    a    title,    to    be    good,    must    be    confined 
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within  the  limits  so  prescribed.  Coole\'s  Const. 
Lim.  (6th  Ed.),  179;  Hyman  v.  State,  37  Tenn., 
109,  113.  Such  is  the  present  title,  and  the  leg- 
islation under  it  is  bad  because  not  so  confined. 
Let    the    judgment    be    affirmed. 
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Blaufield  v.  State.  j'^    5i6 

(Knoxville.      November    20,    3899.) 

1.  Taxation.    ImpoHHon  of  privilege  tax  does  not  legalize  anunlaw- 

fvX  tuHness. 

The  imposition  of  a  privilege  tax  upon  a  business — e.  {;.,  the  sale 
of  cigarettes — that  is  forbidden  and  punished  by  the  criminal 
laws,  does  not  operate  to  render  such  business  legal,  or  to  en- 
title one  who  has  paid  the  tax  and  obtained  license  there- 
for to  pursue  such  business  in  violation  of  the  criminal  laws. 
(Post,  pp.  597-600.) 

Constitution  construed:  Art.  IL,  {  28. 

Acts  construed:  Acts  1807,  Ch.  30;  Acts  1899,  Ch.  433. 

Cases  cited:  Palmer  &  Cartwright  v.  State,  88  Tenn.,  563;  State 
V.  Schlier,  3  Heis.,  283;  French  v.  Baker,  4  Sneed,  193;  Robert- 
son V.  Henegar,  5  Sneed,  258. 

2.  Statutbs.    Repeal. 

Repeals  of  statutes  by  implication  are  not  favored.  The  repug- 
nancy between  the  two  statutes  must  be  very  plain  and  un- 
avoidable. Both  their  terms  and  necessary  operation  must  be 
wholly  irreconcilable.    (Post,  pp.  €00-602,) 

Cases  cited:  Durham  v.  State,  89  Tenn..  728;  Frazier  v.  Railroad, 
88  Tenn.,  140;  Reelfoot  Lake  District  v.  Dawson,  97  Tenn., 
152;  Austin  v.  State,  101  Tenn.,  573. 

3.  Same.    SamM.    Case  in  judgment. 

Acts  1898,  Ch.  30,  forbade,  under  penalty,  the  sale  of  cigarettes. 
Acts  1899,  Ch.  432,  imposed  a  privilege  tax  on  dealers  in  ciga- 
rettes "not  sold  in  violation  of  criminal  law.**  The  former 
statute  was  an  exercise  of  police  power;  the  latter  an  exercise 
of  the  taxing  power.  Seid:  That  Act  of  1899  did  not  repeal 
Act  of  1897  by  Implication.     {Post,  PP-  SOO-603.) 

Acts  construed:  Acts  1897,  Ch.  30;  Acts  1899,  Ch.  432. 

Case  cited:  Austin  i;.  State,  101  Tenn.,  573. 

19  P— 38 
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4.  Cigarettes.    Not  leffUimate  articles  of  commerce. 

The  doctrines  of  the  case  of  Austin  v.  State,  101  Tenn.,  566,  hold- 
in^  that  cigarettes  are  not  legitimate  articles  of  commerce,  and 
that  the  ten-cigarette  package  is  not  the  original  package  of 
oommerce,  are  reaffirmed.     {Post,  pp,  602^  $03.) 


FBOM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.     Joseph  W.   Sneed^  J. 

Sansom^    Welckeb    &    Parker    for    Blaufield. 

Attorney-gei^eral    Pickle    for    State. 

Samuel  G.  Shields^  Sp.  J.  The  plaintiff  in 
error,  who  is  a  tobacco  merchant  doing  business 
in  Knoxville,  Tenn.,  has  been  indicted  and  con- 
victed in  the  Circuit  Court  of  Enox  County  for 
selling  cigarettes  in  violation  of  Chap.  30,  Sec.  1, 
of    the    Acts    of    1897,    which    is    as    follows: 

"Sectiox  1.  Be  it  enacted  by  the  General  As- 
semhly  of  the  State  of  Tennessee,  That  it  shall 
be  a  misdemeanor  for  any  person,  firm,  or  cor- 
poration to  sell,  offer  to  sell,  or  to  bring  into  the 
State  for  the  purpose  of  selling,  giving  away,  or 
otherwise  disposing  of  any  cigarettes,  cigarette  paper, 
or     substitute     for    the     same;     and     a    violation    of 
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any  of  the  provisions  of  this  Act  shall  be  a  mis- 
demeanor punishable  by  a  fine  of  not  less  than 
$50." 

The  record  discloses  that  on  the  15th  day  of 
June,  1899,  the  plaintiff  in  error  applied  to  the 
Clerk  of  the  County  Court  of  Knox  County  for 
license  to  exercise  the  privilege  of  a  retail  dealer 
in  cigarettes  imder  the  Revenue  Act  of  1899, 
being  Sec.  4  of  Chap.  432  of  said  Act.  He 
paid  the  Clerk  the  privilege  tax  imposed  upon 
the  business  of  selling  cigarettes  by  said  Act,  and 
the  Clerk  issued  to  him  a  license  to  exercise  the 
privilege  of  a  retail  dealer  in  cigarettes  for  three 
months  from  the  15th  day  of  June,  1899,  and 
the  said  Blaufield  posted  said  license  in  his  to- 
bacco store,  on  Gay  street,  in  the  city  of  Knox;- 
ville  On  the  20th  day  of  June,  1899,  the  plain- 
tiff in  error  sold  to  one  C.  H.  McGhee  a  pack- 
age of  cigarettes,  which  had  been  previously  sent 
to  the  said  Blaufield  by  mail  by  the  American 
Tobacco  Company,  from  its  factory  in  the  State 
of  Xew  York,  with  no  wrappings  around  it 
The  revenue  stamp  upon  said  package  of  cigar- 
ettes is  used  as  the  seal,  and  it  is  necessary  to 
break  the  stamp  to  open  the  package.  This  pack- 
age contains  ten  cigarettes,  and  complies  in  all 
respects  with  the  internal  revenue  laws  of  the 
United  States  in  regard  to  the  way  in  which 
cigarettes    shall    be    packed. 

The    plaintiff    in    error    insists    that    he    holds    the 
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license  of  the  State  of  Tennessee  to  carry  on  the 
business  of  a  retail  dealer  in  cigarettes,  and  that 
being  the  licensee  of  the  State,  he  has  the  right 
to  do  everything  that  is  proper  and  necessary  for 
the  enjoyment  of  his  license,  and,  therefore,  has 
the  right  to  sell  cigarettes  to  his  customers  with- 
out subjecting  himself  to  prosecution  imder  the 
criminal  laws  of  the  State.  He  seeks  to  inter- 
pose his  said  license  as  a  defense  to  this  criminal 
charge.  He  insists,  further,  that  inasmuch  as 
Chap.  80  of  the  Acts  of  1897,  above  quoted,  ab- 
solutely prohibits  the  sale  of  cigarettes  in  the 
State  in  terms  as  broad  as  the  English  language 
can  make  it,  that  the  Revenue  Act  of  1899,  de- 
claring the  right  to  sell  cigarettes  to  be  a  priv- 
ilege, and  taxing  it  as  such,  by  necessary  impli- 
cation   repeals    the    criminal    Act    of    1897. 

Sec.  4  of  the  Revenue  Act  of  1899,  after 
enumerating  the  vocations,  occupations,  and  busi- 
ness which  may  be  carried  on  only  after  a  li- 
cense has  been  procured  by  the  payment  of  a 
privilege    tax,    contains    the    following: 

"CiGAEETTKS. 

"(^ot     sold     in     violation     of     criminal     law.) 
"Wholesale    dealers    in    cigarettes,    each,    per    year, 
$50. 

"Retail  dealers   in   cigarettes,   each,   per  year,   $10." 

Sec.  15  of  said  Act  declares  the  exercising  of 
any    of    the    privileges    set    out    in    Sec.     4    of    the 
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Act,  without  first  paying  the  taxes  prescribed  for 
the  exercise  of  the  same,  to  be  a  misdemeanor 
punishable  by  fine  of  not  less  than  $50,  nor 
more  than  $500  for  each  day  said  privilege  is 
exercised    without    license. 

The  plaintiff  in  error  is  mistaken  in  his  as- 
sumption that  one  who  pays  this  privilege  tax  to 
the  State  thereby  becomes  a  licensee  of  the  State, 
and  necessarily  has  the  right  to  do  and  perform 
all  things  proper  for  the  enjoyment  of  his  li- 
cense. 

Sec.  28  of  Art.  II.  of  our  Constitution  provides 
that  the  Legislature  shall  have  the  power  to  tax 
merchants,  peddlers,  and  privileges  in  such  man- 
ner as  they  may  from  time  to  time  direct,  but 
this  clause  of  the  Constitution  does  not  provide 
that,  upon  taxing  a  vocation  or  business  as  a 
.  privilege,  it  shall  thereby  authorize  a  party  pay- 
ing this  tax  to  carry  on  that  business  in  viola- 
tion of  the  criminal  laws  of  the  State.  It  is 
true,  as  contended  by  defendant's  counsel,  that  the 
word  "privilege"  has  been  defined  by  this  Court, 
in  several  cases,  to  be  the  exercise  of  an  occu- 
pation or  business  which  requires  a  license  from 
some  proper  authority  designated  by  a  general  law, 
and  not  open  to  all  or  any  one  without  such 
license.  The  State  v.  T.  M,  Schlier,  3  Heis., 
283;  French  V.  Baker,  4  Sneed,  193;  Robertson 
V.  Henegar,  5  Sneed,  258.  But  we  have  no 
decision     that     declares,     in     terms,     that     a     license 
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obtained  for  execising  any  of  the  avocations  de- 
clared to  be  privileges  by  our  Legislature  will 
authorize  the  licensee  to  carry  on  any  such  busi- 
ness in  violation  of  any  of  the  criminal  laws  of 
the  State.  The  tax  upon  the  privilege  of  selling 
cigarettes,  "not  sold  in  violation  of  criminal  law," 
is,  at  most,  a  tax  assessed  upon  an  unlawful  oc- 
cupation, and  it  is  expressly  held,  in  the  case 
of  Palmer  &  Cartwright  v.  The  State,  4  Pickle, 
563,  that  taxation  so  imposed  will  not  be  con- 
strued to  operate  as  a  license  legalizing  such  un- 
la^vful  business.  "Taxation,  even  under  the  foini 
of  a  privilege  tax,  does  not  necessarily  operate  to 
license  the  business.  The  Constitution  of  Michigan 
prohibited  the  passing  of  any  law  licensing  liquor 
dealing.  A  specific  tax  was  assessed  upon  liquor 
dealers.  It  was  held  by  the  Supreme  Court  of 
that  State,  Judge  Cooley  delivering  the  opinion, 
not  to  be  in  its  legal  effect  a  license  tax,  or  in 
any  way  to  sanction,  authorize,  or  countenance  the 
business."  4  Pickle,  563;  Youngblood  v.  Sexton, 
82    Mich.,    406. 

An  instance  of  a  license  in  terms  which  does 
not  carry  with  it  protection  is  that  of  the  Federal 
tax  upon  the  occupation  of  liquor  dealing  in 
States  or  localities  where  such  traffic  is  illegal. 
License  Tax  Cases,  5  Wall.,  462.  Concerning 
this  class  of  cases,  Mr.  Cooley,  in  his  work  on 
Constitutional  Limitations,  says :  "These  burdeni 
are    imposed    in    the    form    of    what    are    called    li- 
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cense  fees;  and  it  has  been  claimed  that  when 
a  party  paid  the  fee  he  was  thereby  licensed  to 
carry  on  the  business,  despite  the  regulations  which 
the  State  Government  might  make  upon  the  sub- 
ject. This  view,  however,  has  not  been  taken  by 
the  Courts,  who  have  regarded  the  congressional 
legislation  imposing  a  license  fee  as  only  a  species 
of  taxation,  without  the  payment  of  which  the 
business  could  not  be  carried  on,  but  which, 
nevertheless,  did  not  propose  to  make  any  busi- 
ness lawful  which  was  not  laAvful  before,  or  to 
relieve  it  from  any  burdens  or  restrictions  im- 
posed by  the  regulations  of  the  State."  Cooley  on 
Const.    Lim.,    721. 

We  conclude,  therefore,  that  one  who  pays  a 
privilege  tax  to  the  State  does  not  thereby  be- 
come a  licensee  of  the  State,  in  the  sense  that 
he  Kas  the  right  to  do  and  perform  all  things 
proper  for  the  enjoyment  of  his  license,  in  utter 
disregard    of    the    criminal    laws    of    the    State. 

If  the  position  taken  by  the  plaintiff  in  error 
is  maintainable,  it  could  be  argued  with  much  more 
force  and  plausibility  that  the  liquor  dealer's  li- 
cense authorizes  him  to  sell  liquor  to  minors,  or 
upon  Simdays,  or  within  four  miles  of  a  school- 
house,  or  on  election  days,  for  none  of  the  stat- 
utes declaring  the  business  of  selling  liquor  to  be 
a  privilege,  and  requiring  a  license  for  its  exer- 
cise, contain  any  proviso  that  it  shall  not  be 
sold     in     violation     of     criminal     law,     such     as     is 
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found  in  the  Act  of  1899  in  reference  to  the 
sale  of  cigarettes.  If  the  license  would  authorize 
the  licensee  to  sell  in  violation  of  one  criminal 
law,  it  would  authorize  him  to  sell  in  violation 
of  all  criminal  laws,  and  the  validity  of  the 
statutes  regulating  the  sale  of  liquors,  and  making 
it  a  criminal  offense  to  sell  to  minors,  on  Sun- 
days, or  within  four  miles  of  a  schoolhouse,  has 
never  been  questioned,  and  could  not,  under  our 
law,    be    successfuUv    attacked. 

The  contention  of  the  plaintiff  in  error  that  the 
Act  of  1897  is  repealed,  by  necessary  implication, 
by  the  Act  of  1899,  or  that  the  Legislature  in- 
tended to  repeal  the  former  Act  by  the  later 
one,  and  to  place  cigarettes  upon  the  list  of 
commodities  which  might  be  sold  in  the  State  of 
Tennessee  under  certain  conditions  and  with  cer- 
tain   restrictions,    is    also    unsound. 

It  is  a  familiar  and  universal  rule  that  re- 
peals of  statutes  by  implication  are  not  favored. 
The  repugnancy  between  the  two  statutes  must  be 
very  plain  and  unavoidable.  Both  the  terms  and 
the  necessary  operation  of  the  two  'Acts  must  be 
incapable  of  reconciliation  before  the  older  Act 
will  be  repealed  by  the  later  one,  for  the  rea- 
son that  statutes  are  only  held  to  be  repealed  by 
implication  because  it  cannot  be  supposed  that  the 
lawmaking  power  intended  to  enforce  laws  which 
are    contradictions.     Durham    v.  The    State,    5    Pickle, 
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\  _ . 

728;  Frazier  v.  Railroad,  4  Pickle,  140;  Suther- 
land   on    Statutory    Construction,    Sec.    138. 

When  these  rules  are  applied  to  the  two  Acts 
in  question,  it  is  manifest  that  the  Bevenue  Act 
of  1899,  making  the  selling  of  cigarettes  a  priv- 
ilege, when  "not  sold  in  violation  of  criminal 
law,"  is  not  so  repugnant  to  the  Act  of  1897 
as  to  repeal  it  by  implication.  The  Act  of  1897 
is  a  police  regulation,  passed  in  the  exercise  of 
the  State's  power  and  duty  to  protect  the  health 
of  its  .citizens,  while  the  Act  of  1899  is  purely 
a  revenue  statute,  passed  alone  to  raise  money  for 
the  support  of  the  State  Government.  The  two 
fields  of  legislation  are  entirely  separate  and  dis- 
tinct, and  referable  to  different  branches  of  legis- 
lative power.  Beelfoot  Levee  District  v.  Dawson, 
97  Tenn.,  152.  No  Act  passed  on  the  one  sub- 
ject will  in  any  manner  affect  an  Act  on  the 
other  subject,  unless  obviously  so  intended.  Ail^- 
tin  V.  SMe,  101  Tenn.,  573,  574.  Under  a 
proper  construction  of  the  Revenue  Act,  the  two 
Acts  are  not  repugnant  at  all,  for  the  selling  of 
cigarettes  is  only  declared  to  be  a  privilege  when 
not  sold  in  violation  of  the  criminal  laws  of  the 
State. 

It  is  also  perfectly  manifest  that  the  Legisla- 
ture did  not  intend,  in  this  indirect  way,  and  by 
a  statute  passed  for  an  entirely  different  purpose, 
and  in  the  exercise  of  a  different  legislative 
power,     to    repeal    such    a    positive     and    wholesome 
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law  as  that  enacted  by  Chap.  30  of  the  Acts  of 
1897,  and  that,  too,  in  the  face  of  the  recent 
decision  of  this  Court,  in  executing  the  provisions 
of  the  Act  of  1897,  declaring  cigarettes  to  be 
whoUv  noxious  and  deleterious  to  health,  and  not 
legitimate  articles  of  commerce.  Instead  of  show- 
ing an  intention  to  repeal  the  Act  of  1897,  and 
to  thereby  make  the  sale  of  cigarettes  lawful, 
this  Revenue  Act  expressly  repels  any  such  inten- 
tion by  declaring  that  the  sale  of  cigarettes  shall 
only  be  taxed  as  a  privilege  when  "not  sold  in 
violation  of  criminal  law."  The  Legislature  evi- 
dentlv  had  the  Act  of  1897  in  mind  when  this 
revenue    statute    was    passed,     and    incorporated    into 

m 

it  this  very  extraordinary  clause  to  expressly  nega- 
tive the  idea  that  the  Act  of  1897  should  be 
thereby    repealed. 

The  plaintiff  in  error  cannot,  therefore,  inter- 
pose his  receipt  for  this  tax,  which  appears  to  be 
in  the  form  of  a  license,  as  a  defense  to  the 
criminal    charge    made    against    him    in    this    case. 

It  is  next  insisted  in  behalf  of  the  plaintiff  in 
error  that  the  sale  of  cigarettes*  made  in  this 
case  was  a  sale  of  an  original  package  brought 
into  the  State  from  another  State,  and  was  not, 
therefore,  illegal,  as  such  sales  are  protected  by 
Sec.  8,  clause  3,  of  the  Constitution  of  the  United 
States.  This  question  was  expressly  decided  in  the 
case  of  Aiistin  v.  The  State,  17  Pickle,  566, 
where     this     Court     held  that     cigarettes     were     not 
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legitimate  articles  of  commerce.  It  is  not  neces- 
sary, therefore,  to  further  discuss  that  question 
here. 

The     judgment     of    the     Circuit     Court  ^  will     be 
affirmed    with    costs. 
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Dayton^    etc.,    Co.    v.    Babtox. 

(Knoxville.     November  20,   1899.) 

1.  Actions.     MairUaiiuible  by  bona  ftde  holder  of  punchoxUSt  when. 

One  who  has  purchased  fairly,  honestly,  and  at  a  reasonable 
price,  coupons,  scrip,  punchouts,  store  orders,  or  other  evi- 
dences of  indebtedness  payable,  by  their  terms,  otherwise  than 
in  money,  issued  by  an  employer  to  his  employe  for  the  ]at- 
ter*s  wages,  is,  within  the  meaning  of  Acts  1899,  Ch.  11,  a  bona 
flde  holder  thereof,  and  entitled,  under  that  Act,  to  recover,  on 
the  same  conditions  as  the  employe  himself,  the  face  value  of 
such  paper  in  money,  although  it  purports,  on  its  face,  to  be 
* '  not  transferable. "    (Post^  pp.  eoesiO, ) 

Act  construed:  Acts  1899,  Ch.  11. 

2.  Constitutional  Law.    Employer" 8  Act  conatUutional 

Acts  1899,  Ch.  11,  which  compels  employers  to  pay,  in  money  at 
face  value,  when  presented  as  therein  required,  coupons,  scrip, 
punchouts,  store  orders,  or  other  evidences  of  indebtedness, 
payable,  by  their  terms,  otherwise  than  in  money,  issued  to 
their  employees  for  wages,  is  not  unconstitutional  as  an  un- 
just and  arbitrary  curtailment  of  the  freedom  of  contract,  in 
violation  of  '*the  law  of  the  land"  and  '*dae  process  of  law" 
clauses  of  the  State  and  Federal  Constitutions.    {Post^  pp.  610- 

ei&.) 

Constitution  construed:  Art.  I.,  Sec.  8;  U.  S.  Con.,  XIV.  Amend- 
ment, Sec.  1. 

Act  construed:  Acts  1899,  Ch.  11. 

Cases  cited  and  approved:  Stiatton  v,  Morris,  89  Tenn.,  521;  Hen- 
ley V.  State,  98  Tenn.,  698;  Sutton  v.  State,  96  Tenn.,  710;  Har- 
ris V.  Railroad,  99  Tenn.,  705. 

3.  Same.    Corporations  included  in  *'law  of  the  Uind^^  and  **du€  pro- 

cess "  clauses  of  Constitutions. 

The  word  "  man"  in  the  *'law  of  the  land  "  clause  of  the  State 
Constitution,  and  the  word  ^'person"  in  the  '*due  process" 
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clause    of   the    Federal   Coostitution,  include   corporations. 
(Port,  p.  611.) 

Constitution  construed:  Art.  I.,  Sec.  8;  U.  S.  Con.,  XIV.  Amend- 
ment,  Sec.  1. 

Cases  cited  and  approved:  Railroad  v.  Harris,  99  Tenn.,  705;  Har- 
bison V.  Knoxville  Iron  Co.,  ante,  p.  431;  Dugger  v.  Ins.  Co.,  95 
Tenn.,  250;  164  U.  S.,  578;  165  U.  S.,  154. 

4.  Same.    Both  * ''liberty  "  and  ^'property  "  include  right  oi  contract. 

The  words  **  liberty  '*  and  '^  property  "  as  used  in  said  clauses  of 
the  State  and  Federal  Constitutions  include  and  protect  the 
right  of  lawful  contract  as  to  labor  and  its  compensation. 
{Post,  p.  611,) 

Constitution  construed:  Art.  I,  Sec.  8;  U.  S.  Con.,  XIV.  Amend- 
ment, Sec.  1. 

Cases  cited:  Harbison  u  Knoxville  Iron  Co.,  ante,  p.  421;  Bank 
V.  Divine  Grocery  Co.,  97  Tenn.,  611;  Dugiger  v.  Ins.  Co.,  95 
Tenn.,  252;  165  U.  S.,  589;  169  U.  S.,  391;  127  U.  S.,  684;  16 
Wall.,  127;  58  Am.  Rep.,  640. 

5.  6avb.    Rlgh$  of  contract  subject  to  curtailment  by  statute. 

The  right  of  contract  is  not  absolute  and  unlimited,  but  subject 
to  control  by  any  legislation  that  does  not  oonflict  with  said 
clauses  of  the  State  and  Federal  Constitutions.  (Post,  pp,  611, 
612.) 

Case  cited:  Harbison  v.  Knoxville  Iron  Co.,  ante,  p.  421. 

6.  Sams.     "Ixito  of  the  land  ^  and  ^*due  process  of  Urw  *'  are  the  sa^me. 

The  terms  *'law  of  the  land^'  and  *'dae  process  of  law*'  mean 
the  same  thing.     (Post,  p.  421.) 

Cases  cited:  Railroad  u  Harris,  99  Tenn.,  704;  96  U.  S.,  421. 

7.  Sams,    legislative  power. 

All  legislative  authority  of  the  State  is  vested  in  the  General  As- 
sembly; and  every  enactment  of  that  body,  whenever  passed, 
has  the  force  of  a  valid  law,  unless  it  be  in  conflict  with  some 
delegated  power  of  the  Federal  government,  or  with  some  re- 
striction of  the  State  Constitution.  The  Courts  cannot  annul 
statutes  upon  the  supposed  ground  of  their  conflict  with  prin- 
ciples of  natural  equity  or  with  the  inherent  rights  of  freemen 
or  the  like.     {Post,  pp.  613,  614.) 

Constitution  construed:  Art.  II.,  Sec.  3. 
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Cases  cited  and  approved:  Reelfoot  Lake  Dist.  v.  Dawson,  97 
Tenn  ,  159;  Stratton  v,  Morris,  89  Tenn.,  512;  Henley  v.  State, 
98  Tenn.,  682. 


FBOM    BHEA. 


Appeal  in  error  from  Circuit  Court  of  Bhea 
County.     M.  D.    Smallman,  J. 

BuRKETT,  Miller  &  Majs^sfield  for  Company. 

W.  L.  GivENS  and  B.  G.  McKenzib  for  Barton. 

Caldwell^  J.  This  an  appeal  in  the  nature  of  a 
writ  of  error  from  a  judgment  rendered  in  the 
Circuit  Court  of  Rhea  County  in  favor  of  T.  A. 
Barton  and  against  the  Dayton  Coal  and  Iron 
Company    (Limited)    for    $50    and    costs    of    suit 

The  defendant  company  is  a  private  corporation, 
organized  under  the  laws  of  Great  Britain,  and 
engaged  in  manufacturing  iron,  mining  coal,  and 
making  coke,  at  and  near  Dayton,  Tenn.  It  also 
conducts  a  general  merchandise  store,  from  which 
it  sells  goods  to  its  employees,  and  to  others  de- 
siring   to    buy. 

In  the  operation  of  its  furnaces,  mines,  and 
coke  ovens  it  employs  from  five  hundred  to  six 
hundred  laborers,  whose  monthly  wages  aggregate 
from  $12,000  to  $20,000.  These  wages  are  paid 
partly    in    orders    on    the    company's    store    for    mer- 
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chandise,  called  "punchouts,"  and  partly  in  money. 
Punchouts  are  issued  any  day,  and  for  all  wages 
then  earned,  to  all.  laborers  desiring  them;  but 
money  is  paid  monthly  only,  on  what  is  called 
the  regular  pay  day.  This  day  comes  about  the 
20th  of  each  month,  and  at  that  time  all  wages 
earned  up  to  the  first  day  of  that  month,  and 
not  previously  paid  in-  punchouts,  are  paid  in 
money.  No  cash  is  ever  paid  on  the  regular  pay 
day  of  any  month  for  wages  earned  during  that 
month;  but,  so  far  as  payments  in  money  are 
concerned,  the  company's  method  keeps  it  always 
in    arrears    about    twenty    days. 

As  a  result  of  that  plan,  the  company  has 
heretofore  paid  only  about  one-half  of  the  aggre- 
gate wages  of  its  employees  in  cash,  the  other 
one-haK  being  paid  in  punchouts,  which  are 
shown  to  be  worth  considerably  less  than  money 
on  the  general  market,  though  always  redeemable 
at  their  face  value  in  merchandise  at  the  com- 
pany's store.  The  punchouts  are  in  denominations 
of  from  $1  to  $5,  and  are  in  the  following 
form: 

FACE. 


25 

25 

25 

25 

10 

10 

10 

10 

COOD  FOR  ALL  AMOUNTS  UNPUNCHED. 

APRIL,  18W.           The  storekeeper  will  supply  fcoods 
X2                to  the  amount  of  this  order  to  QEO. 
M     T    ^  ..           HOL8TON,  In  account  with  Dayton 
No.  li.  C.  15.          Coal  and  Iron  Co.  f  Limited). 

T^nsferable.                     «•  ^^  M<=KESZIE.  Cashier. 

10 

10 

5 

.5 

5 

5 

5 

5 

5 

5 

608 


KNOXVILLE: 


Dayton,  etc.,  Co.  v.  Barton. 


BACK. 


5 

5 

5 

5 

5 

5 

5 

5 

This  order  ia  Not  Transferable, 
and  can  be  used  ONLY  by  the  party 
in  whose  favor  it  is  made. 

10 

10 

25 

■  25 

25 

25 

10 

10 

10 

10 

The  plaintiff,  Barton,  who  is  a  merchant  at 
Dayton,  sold  to  certain  of  the  company^s  em- 
ployees goods  to  the  amount  of  $50,  and  in  pay- 
ment therefor  received  from  them  twenty-seven  of 
these  punchouts,  aggregating  that  sum,  at  their 
face  value.  These  he  presented  to  the  company 
on  a  regular  pay  day  and  demanded  their  redemp- 
tion in  cash.  His  demand  was  refused,  and  there- 
upon he  brought  this  suit  to  compel  their  pay- 
ment, and  obtained  the  judgment  from  which  the 
company  prosecutes  this  appeal  in  error.  He  bases 
his  action  on  Sees.  1  and  2  of  Chap.  11  of  the 
Acts  of  1899.  Those  sections  are  in  the  follow- 
ing  words: 

"Section    1.      Be   it   enacted   by    the   Oeneral   As- 
sembly   of    the    State    of    Tennessee,    That    all    per- 

< 

sons,  firms,  corporations,  and  companies  using  cou- 
pons, scrip,  punchouts,  store  orders,  or  other  evi- 
dences of  indebtedness  to  pay  their  or  its  laborers 
and  employees,  for  labor  or  otherwise,  shall,  if  de- 
manded, redeem  the  same  in  the  hands  of  such 
laborer,    employee,   or   bona   fide    holder,    in  good   and 
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lawful  money  of  the  United  States;  Provided,  The 
same  is  presented  and  redemption  demanded  of 
such  person,  firm,  company,  or  corporation  using 
same  as  aforesaid,  at  a  regular  pay  day  of  such 
person,  firm,  company,  or  corporation  to  laborers 
or  employees,  or  if  presented  and  redemption  de- 
manded as  aforesaid  by  such  laborers,  employees, 
or  hona  fide  holders  at  any  time  not  less  than 
thirty  days  from  the  issuance  or  delivery  of  such  cou- 
pon, scrip,  punchout,  store  order,  or  other  evidences 
of  indebtedness  to  such  employees,  laborers,  or  homi 
fide  holder.  Such  redemption  to  be  at  fhe  face 
value  of  said  scrip,  punchout,  coupon,  store  order, 
or  other  evidences  of  indebtedness;  Provided  fur- 
ther. Said  face  value  shall  be,  in  cash,  the  same 
as  its  purchasing  power  in  goods,  wares,  and  mer- 
chandise at  the  commissary,  company  store,  or  other 
repository  of  such  company,  firm,  person,  or  cor- 
poration   aforesaid. 

"Sec.  2.  Be  it  further  enacted.  That  any  em- 
ployee, laborer,  or  hona  fide  holder  referred  to  in 
Section  1  of  this  Act,  upon  presentation  and  de- 
mand for  redemption  of  such  scrip,  coupon,  punch- 
out,  store  order,  or  other  evidence  of  indebtedness 
aforesaid,  and  upon  refusal  of  such  person,  firm, 
corporation,  or  company  to  redeem  the  same  in 
good  and  lawful  money  of  the  United  States,  may 
maintain  in  his,  her,  or  their  own  name  an  action 
before  any  Court  of  competent  jurisdiction  against 
such    person,     firm,    corporation,    or    company,    using 

19  P— 39 
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same  as  aforesaid,  for  the  recovery  of  the  value 
of  such  coupon,  scrip,  punchout,  store  order,  or 
other  evidence  of  indebtedness,  as  defined  in  Sec- 
tion   1    of    this    Act" 

From  the  facts  already  recited,  it  is  clear  that 
the  plaintiff  purchased  the  instruments  sued  on 
fairly,  honestly,  and  at  a  reasonable  price,  and, 
hence,  that  he  is  a  bona  fide  holder  within  the 
meaning  of  the  statute,  and  that  he  is,  therefore, 
entitled  to  recover  their  face  value  in  money,  if 
the  statute  is  a  valid  law.  It  matters  not  that 
the  punchouts  recite  on  their  face,  and  also  on 
their  back,  that  they  are  "not  transferable;"  since 
the  statute  declares  in  positive  terms  that  they 
shall  be  redeemable  in  the  hands  of  any  bona 
fide  holder,  whether  he  be  the  original  payee  or 
another  person.  Besides,  the  admitted  custom  of 
the  company  to  redeem  its  punchouts  in  merchan- 
dise to  any  one  presenting  them,  and  the  proven 
knowledge  of  that  fact  on  the  part  of  the  plain- 
tiff, give  him  the  same  standing  as  if  they  were 
payable    to    bearer    in    express    words. 

But  the  company  denies  the  validity  of  the  stat- 
ute. It  says  that  the  Act  unjustly  and  arbitra- 
rily curtails  the  freedom  of  contract  between  em- 
ployer and  employee,  and  thereby  violates  that  part 
of  Section  8  of  Article  I.  of  tl^e  Constitution  of 
Tennessee,  which  provides  "that  no  man  shall  be 
.  .  .  deprived  of  his  life,  liberty,  or  property 
but   by     .     .     .     the   law    of    the   land,"  and   of    that 
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part  of  Section  1  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  which 
provides  that  ^'no  State  shall  .  .  .  deprive  any 
person  of  life,  liberty,  or  property  without  due 
process    of    law." 

The  words,  "man"  and  "person,"  as  used  in 
those  provisions,  respectively,  include  corporations 
(Railroad  v.  HarriSj  99  Tenn.,  706;  Harbison  v. 
KnoxvUle  Iron  Co.,  ante,  p.  421;  Dugger  v. 
Ins.  Co.,  95  Tenn.,  250;  Tumpike  Co.  v.  San- 
ford,  164  U.  S.,  578;  Railway  v.  Ellis,  165  U. 
S.,  154) ;  and  the  words,  "liberty"  and  "prop- 
erty," as  used  in  both,  include  the  right  of  law- 
ful contract  as  to  labor  and  its  compensation  (In 
re  Jacobs,  98  N.  Y.,  S.  C,  58  Am.  R,  640; 
Allgeyer  v.  Louisiana,  165  U.  S.,  589 ;  Holden  v. 
Hardy,  169  U.  S.,  391;  Potvell  v.  Penn,  127  U. 
S.,  684;  Slaughterhouse  Cases,  16  Wall.,  127;  Dug- 
ger  v.  Ins.  Co.,  95  Tenn.,  252;  Bank  v.  Divine, 
Grocery  Co..  97  Tenn.,  611,  612;  Harbison  v. 
Knoxvile  Iron  Co.,  ante,  p.  421),  consequently, 
the  defendant  is  entitled  to  the  same  protection 
against  the  forbidden  deprivation  as  if  it  were  a 
natural    person. 

The  deprivation  in  the  present  instance,  such 
as  it  may  be,  is  sought  alone  through  and  by 
virtue  of  the  legislation  heretofore  set  out  in  this 
opinion,  and  if  that  legislation  is  entitled  to  rec<^ 
nition  as  a  valid  statute,  then  this  action  is 
maintainiable,    otherwise    it    is    not. 
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The  Act  does  curtail  the  company's  right 
of  contract,  so  far  as  to  make  its  piinchouts  pay- 
able in  money  instead  of  goods,  at  the  election 
of  any  bona  fide  holder,  and  when  presented  on 
a  regular  pay  day,  or  as  much  as  thirty  days 
after    issuance. 

This,  however,  is  not  sufficient  of  itself  to  viti- 
ate the  Act.  The  right  of  contract  was  never  un- 
limited, but  always  subject  to  the  Islv^q  control. 
It  cannot  be  affected  except  by  "the  law  of  the 
land,"  or  by  "due  process  of  laV  (which  means 
the  same  thing).  Davidson  v.  New  Orleans,  96 
U.  S.,  101 ;  Railroad  v.  Harris,  99  Tenn.,  704: ; 
Cooley's  Const.  Lim.,  5th  Ed.,  431;  Black's  Const. 
Law,  499),  but  it  may  be  controlled  by  such  law, 
or  process,  as  is  necessarily  implied  from  the  pro- 
vision that  it  shall  not  be  done  otherwise.  Har- 
bison   V.    Knoxville    Iron    Co,,    ante,    p.    421. 

It  follows,  then,  that  the  curtailment  contem- 
plated, though  in  some  measure  a  deprivation  of 
an  element  of  "liberty"  and  "property,"  is  valid, 
if  the  Act  in  question  can  properly  be  called  "the 
law    of    the    land,"    or    "due    process    of    law." 

In  ascertaining  whether  or  not  it  is  entitled  to 
be  so  called,  it  is  of  no  consequence  that  the 
right  of  contract  between  employer  and  employee  as 
to  the  method  of  paying  wages,  was  free  from 
such  restriction  as  the  Act  imposes,  when  the  Four- 
teenth Amendment  to  the  Federal  Constitution  was 
adopted,  or  when  our  State  Constitution  was  adopted; 
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for  the  phrases,  "due  process  of  law/'  and  ^law 
of  -the  land,"  appearing  in  those  instruments,  re- 
spectively, were  not  there  employed  with  reference 
to  then  existing  laws  only,  but  with  reference  to 
any  and  every  valid  law  that  might  be  in  exists 
ence  in  the  respective  governments  at  the  partic- 
ular time,  in  the  near  or  remote  future,  when  an 
effort  might  be  made  to  impair  or  take  away  the 
right  of  life,  liberty,  or  property.  The  science  of 
Jaw,  like  the  science  of  government,  is  progressive, 
and  those  phrases  w^re  intended  to  embrace  all 
valid  legislation  that  might,  from  time  to  time,  be 
enacted  to  meet  the  changed  conditions  of  society, 
resulting  from  the  growth  of  business  and  the  ad- 
vance of  civilization.  Hurtado  v.  California,  110 
U.  8.,  531;  Holden  v.  Hardy,  169  U.  S.,  386; 
Harbison    v.    Knoxville    Iron    Co.,    ante,    p.  421. 

"All  "legislative  authority"  of  the  State  is  vested 
in  the  "General  Assembly"  (Const.,  Art.  2.  Sec 
3);  and  every  enactment  of  that  bodjr,  whenever 
passed,  has  the  force  of  a  valid  law,  unless  it  be 
in  conflict  with  some  delegated  power  of  the  Fed- 
eral Government,  or  Avith  some  restriction  of  the 
State  Constitution.  Ro.elfoot  Lalce  Levee  District 
V.  Dawson,  97  Tenn.,  159.  So  long  as  within 
those  bounds  legislation  is  not  subject  to  annul- 
rtient  by  the  Courts  upon  the  supposed  ground  of 
opposition  to  natural  equity  or  to  the  inherent 
rights    of    freemen,    or    the    like.      Stratton    Claimants 
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V.  Mon-is  Claimants,  89  Tenn.,  512;  Henley  v. 
atate,    98    Tenn.,    682. 

Concededly  and  obviously,  the  present  Act  is 
not  in  conflict  with  any  other  provision  of  the 
Federal  or  State  Constitutions  than  those  against 
deprivation  of  life,  liberty,  or  property,  and  it  is 
not  in  conflict  with  them  if  it  is  in  reality  "the 
law  of  the  land,"  or  "due  process  of  laV  as  to 
the    subject    embraced    in    it. 

Being  general  in  its  terms  and  scope,  embracing 
equally  every  employer  and  employee  in  like  situ- 
ation and  circumstances  in  the  State,,  and  enforce- 
able by  ordinary  suit,  it  is  free  from  valid  ob- 
jection on  the  latter  ground,  and  is  in  all  re- 
spects entitled  to  full  recognition  and  application 
as  ''the  law  of  the  land,"  and  "due  process  of 
law."  Stratton  Claimants  v.  Morris  Claim4ints,  89 
Tenn.,  631;  Henley  v.  State,  98  Tenn.,  698;  Sut- 
ton v.  State,  96  Tenn.,  710;  Harris  v.  Railroad, 
99  Tenn.,  705;  Dent  v.  West  Virginia,  129  U. 
S.,  124;  Caldwell  v.  Texas,  137  U.  S.,  697;  2 
Tucker's    Const.    IT.    S.,    Sec.    390. 

The  question  is  more  elaborately  considered  in 
the  late  case  of  Harbison  v.  KnoxvUle  Iron  Co., 
ante,  p.  421,  wherein  the  same  Act  was  ad- 
judged valid  without  reference  to  the  police  power 
of  the  State,  and  also  as  a  wholesome  police  reg- 
ulation. As  there  said,  the  object  of  the  Legis- 
lature was  to  place  the  employer  and  employee 
more    nearly    on    an    equality    with    respect    to  wages, 
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as  well  88;  by  that  means,  to  promote  public 
peaCe  and  good  order,  and  lessen  the  growing  ten- 
dency to  strife,  violence,  and  bloodshed  in  impor- 
tant departments  of  useful  trade  and  business.  The 
opinion  delivered  in  that  case  is  referred  to  for 
a  full  consideration  of  the  objection  here  made  to 
the  Act,  and  for  the  Court's  reasons  for  holding 
it    to    be    a   valid  -law. 

Let    the    judgment    be    affirmed. 
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Chattanooga    v.    Beid. 
(Knoxville.      November    22,    1899.) 

1.  NuiSANCK.     WTuU  oonstUiOea. 

The  owner  of  a  town  lot  creates  a  public  nuisance  who  oouTeys, 
bj  a  private  sewer,  the  garbage  and  water  from  a  kitchen 
sink,  with  hydrant  water,  into  a  public  alley,  where  they  form 
a  noxious  pond  in  front  of  a  neighbor's  house.    (Pott,  p.  618.) 

Code  construed:  {  6869  (S.);  i  5746  (M.  A  V.);  {4013  (T.  &  S.). 

2.  Municipal  Cobporatiohs.    Abatement  of  nuisance. 

The  failure  or  refusal  of  a  city  to  abate  or  remove  a  public 
nuisance,  caused  by  the  collection  of  garbage  and  water  from 
a  private  sewer  into  a  noxious  pond  in  a  public  alley,  by  the 
erection  of  a  public  sewer  for  that  purpose,  or  by  prosecution 
of  the  person  creating  the  nuisance,  does  not  render  the  city 
liable  in  damages  to  a  citizen  suffering  injury  from  the  nui- 
sance.   (PosU  pp.  618-624,) 

Cases  cited  and  approved:  Horton  v.  Mayor,  4  Lea,  47;  Davis  v, 
Knoxville,  90  Tenn.,  601-^03;  McCrowell  v.  Mayor,  5  Lea,  688; 
Conelly  v.  Nashville,  100  Tenn.,  265. 

Cited  and  distinguished:  Memphis  v.  Lasser,  9  Hum.,  757;  Nash- 
ville V.  Brown,  9  HeLs,  1;  Niblett  v.  Nashville,  12  Heis.,  684; 
Knoxville  v.  Bell,  12  Lea,  158;  State  v.  Shelby ville,  4  Sneed, 
177;  State  u  Barksdale,  5  Hum.,  143. 


FBOM      HAMILTON. 


Appeal     in     error     from     the     Circuit     Court     of 
Hamilton    County.      Floyd    Estill,    J. 

DiCKKY    &     Pef.pi.es     for     Chattanooga. 

Cooke,    Swaney    &    Cooke    for    Beid. 

*  The  right  to  an  injanotion  against  a  municipality  for  nuitance  canaed  by  a  Mwer, 
is  the  subject  of  a  note  to  Atlanta  v.  Warnock  (Ga.)-,  23  L.  B.  A.,  801.— Bspobtbb. 
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S.  G.  Shields,  Sp.  J.  This  suit  was  brought  by 
Eugene  Reid  befoi^  a  Justice  of  the  Peace  of  Ham- 
ilton County  against  the  Mayor  and  Aldermen  of 
the  city  of  Chattanooga,  to  recover  $499  damages 
'*for  injury  .  to  property  at  No.  21  Grove  Street 
Alley,    resulting   from    an    open    sewer.*' 

The  fa«ts  upon  which  the  plaintiff  relies  to 
maintain  this  action  are  as  follows:  The  plaintiff, 
Reid,  owns  a  house  and  lot  on  Grove  street  alley, 
in  the  city  of  Chattanooga,  which  alley  is  a  pub- 
lie  thoroughfare,  and  is  under  the  control  of  the 
defendant  One  S.  B.  Strang  owns  a  lot  directly 
across  the  alley  from  the  plaintiff's  property,  and 
abutting  on  the  alley.  Strang  erected  two  houses 
on  his  said  lot,  and  constructed  a  sewer  from  the 
rear  of  these  houses  to  the  line  of  his  lot  on 
the  alley.  These  houses  were  occupied  by  tenants 
of  Strang,  and  this  sewer  was  used  by  them  to 
carry  off  the  water  from  the  hydrants  and  kitchen 
sinks  of  these  houses,  and  the  kitchen  refuse  was 
constantly  poured  into  this  sewer,  and  was  dis- 
charged from  the  property  of  Strang  into  Grove 
street  alley,  directly  in  front  of  the  plaintiff's 
property.  This  water  and  refuse  accumulated  in  a 
pond  about  eighteen  inches  deep  in  front  of  plain- 
tiff's property,  and  at  times  in  the  summer  .season 
the  odors  and  gases  from  this  pond  were  very  of- 
fensive, and  consequently  very  annoying  to  plaintiff's 
family.  This  condition  of  affairs  continued  for 
about    three    years,    and    after    plaintiff    had    repeat- 
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edly  notified  the  city  authorities,  and  requested 
them  to  abate  the  nuisance.  In  the  summer  and 
fall  of  1897  the  plaintiff  was  compelled  to  re- 
move from  his  residence  on  said  property,  and  to 
remain  away  from  it  for  four  months,  during 
which  time  he  could  not  get  a  renter  to  occupy 
the  property,  becaiise,  as  is  clearly  proven  in  the  rec- 
ord, of  the  offensive  odors  and  gases  that  arose 
from    this    pond. 

The  Justice  of  the  Peace  rendered  a  judgment 
in  favor  of  the  plaintiff  for  $100,  and  the  de- 
fendant appealed  to  the  Circuit  Court  The  case 
was  tried  in  the  Circuit  Court  before  a  jury,  and 
resulted  in  a  verdict  of  $300  in  favor  of  the 
plaintiff,  but  a  remittitur  of  $50  having  been  en- 
tered, a  judgment  was  rendered  against  the  de- 
fendant for  $250.  The  defendant  has  appealed  to 
this    Court,    and    assigned    errors. 

The  first  assignment  of  error  is  that  there  is 
no  evidence  to  support  the  verdict.  The  evidence 
is  conclusive  that  the  accumulation  of  garbage  and 
greasy  waters  in  Grove  street  alley,  which  came 
into  the  alley  through  a  sewer  on  the  private 
property  of  Strang,  created  a  public  nuisance,  un- 
der Subsection  1  of  Section  6869  of  Shannon's 
Code,  which  declares  it  to  be  a  public  nuisance 
"to  cause,  or  suffer,  any  offal,  filth,  or  noisome 
substance  to  be  collected  or  to  remain  in  any 
place  to  the  prejudice  of  others."  If,  therefore,  a 
municipal    corporation    is    answerable    in    damages    to 
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an  individual  citizen  for  injuries  to  abutting  prop- 
erty resulting  in  its  failure  to  abate  or  prevent 
the  continuance  of  this  nuisance,  the  plaintiff  is 
entitled    to    recover    some    damages    in    this    case. 

Upon  these  questions  the  trial  Judge  charged  the 
jury  as  follows:  "The  city  of  Chattanooga,  by 
its  charter,  has  t^e  power  to  make  regulations  to 
secure  the  general  health  of  the  inhabitants,  and 
to  prevent  and  prohibit  nuisances,  and  the  Court 
instructs  you  that  if  the  proof  shows  that  there 
was  a  nuisance  in  the  street  in  front  of  the 
plaintiff's  premises,  it  was  the  duty  of  the  defend- 
ant city,  under  the  powers  conferred  upon  it  by 
its  charter,  to  remove  and  abate  it,  and  a  failure 
to  do  so  would  subject  the  defendant  city  to  a 
criminal  prosecution  by  indictment,  and  would  also 
subject  it  to  pay  such  damages  as  accrued  to  any 
individual  by  reason  of  its  failure  to  perform/  the 
duties    devolved    upon    it." 

The  defendant  insists  that  the  latter  part  of 
this  charge  is  erroneous,  and  resulted  in  an  unjust 
verdict  and  judgment  against  it  The  criticism  of 
the  charge  is,  that,  when  .  applied  to  the  facts  of 
this  case,  it  erroneously  instructs  *  the  jury,  in 
effect,  that  the  city  is  liable  in  damages  for  a 
failure  to  build  a  sewer  to  carry  off  the  garbage 
that  is  discharged  into  Grove  street  alley  by  this 
sewer  on  private  property,  or  for  its  failure  to 
prosecute  Strang  and  his  tenants  for  creating  and 
keeping    up     the     nuisance     complained     of.       It     is 
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earnestly  insisted  that  there  is  no  civil  liability  on 
the  part  of  the  defendant  to  a  private  citizen 
for    its    failure    to    perform    these    public   duties. 

It  may  be  conceded,  as  is  insisted  by  the 
plaintiff's  attorney,  that  municipal  corporations  are 
liable  in  civil  actions  for  injuries  to  persons  or 
their  proi)erty  when  lawfully  on,  or  passing  over 
their  streets,  when  the  injury  is  occasioned  by  the 
corporation's  negligence  in  failing  to  keep  the  streets 
in  good  repair,  and  free  from  obstructions,  as  was 
held  in  the  cases  of  Mayor  and  Aldermen  of  Mem- 
phis V.  Lasser,  9  Hum.,  757;  Mayor  and  City 
Council  of  Nashville  v.  Brown,  9  Heis.,  1;  Nib- 
blitt  V.  Mayor  and  City  Council  of  Nashville,  12 
Heis.,  684;  Mayor  and  Aldermen  of  KnoxvUle  v. 
BelL  12  Lea,  158.  It  may  also  be  conceded,  as 
is  further  insisted,  that  where  mimicipaF  corpora- 
tions have  the  power  to  remove  or  abate  a  nui- 
sance which  is  injurious  to  the  health  of  its  citi- 
zens, that  it  is  answerable  to  the  public  at  large, 
and  may  be  indicted  for  permitting  the  nuisance 
within  the  corporate  limits,  or  for  failing  to  abate 
«uch  a  nuisance,  as  was  held  in  the  cases  of 
State  V.  Corporation  of  Shelbyville,  4  Sneed,  177; 
Barksdale  v.  State,  5  Hum.,  143.  It  may  also 
be  conceded  that  when  a  municipal  corporation  has 
constructed  sewers  it  is  in  duty  bound  to  keep 
them  in  good  repair,  and  free  from  obstructions, 
and    will    be     liable     to     a     private    citizen    for    any 
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damage  directly  resulting  from  its  failure  to  do 
so,  as  was  held  in  the  case  of  Horton  v.  Mayor 
and'  City  Council  of  Nashville,  4  Lea,  48.  It 
is  quite  clear,  however,  that  these  principles  are 
not    controlling    i^i    the    case    under    consideration. 

The  nuisance  complained  of  in  this  case,  as 
has  already  been  stated,  was  created,  and  was  be- 
ing kept  up  by  the  daily  and  constant  discharge 
into  Grove  street  alley  of  garbage  and  sewage 
through  this  sewer  on  private  property,  and  over 
which  the  city  had  no  control.  This  accumulation 
of  foul  water  and  garbage,,  in  so  far  as  this 
record  discloses,  could  only  have  been  prevented 
by  building  a  sewer  to  carry  it  off,  or  by  taking 
appropriate  measures/  to  stop  Strang  and  his  ten- 
ants   from    turning    i/^    into    the    alley. 

It  is  a  well-settled  principle  of  law  that  a 
municipal  corporation  is  not  bound  to  build  sewers, 
and  that  it  is  not  responsible  to  a  private  citizen 
for  failing  to  provide  sewers  for  any  part  of  its 
territory.  The  building  of  a  public  sewer  by  a 
municipal  ^corporation  is  the  exercise  of  a  legisla- 
tive discretion,  and  it  is  not  responsible  in  a  pri- 
vate action  for  its  failure  to  exercise  this  discre- 
tion. Horton  v.  Mayor  and  City  Council,  4  Lea, 
47^  Mills  V.  City  of  Brooklyn,  32  K".  Y.,  495; 
Dillon's  Municipal  Corporations    (4th   Ed.),   Sec.    10-1. 

It  is  equally  as  clear  that  the  duty  of  the 
city    to    prevent    Strang    and    his    tenants    from    con- 
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tinuing  to  drain  this  foul  water  and  garbage  into 
the  street,  by  prosecution  or  other  appropriate  rem- 
edy, in  order  to  prevent  a  continuance  of  this  nui- 
sance; and  to  preserve  the  public  health  of  the 
city,  was  a  part  of  the  general  governmental  or 
public  duties  of  the  corporation,  and  was  a  duty 
that  it  owed  to  the  public  at  large  and  not  to 
individuals.  The  creation  of  this  nuisance  by  Strang 
and  his  tenants  is  made  a  misdemeanor  by  the 
general  laws  of  the  State  (Shannon's  Code,  Sec. 
6869),  and  while  the  power  to  abate  nuisances  is 
given  the  city  by  its  charter,  the  duty  to  do  so 
grows  out  of  the  power  delegated  to  it  to  admin- 
ister and  enforce  this  general  law  of  the  State, 
and  is  essentially  a  public  and  not  a  local  and 
special  duty,  and  in  its  execution  the  city  is 
deemed  to  be  the  agent  of  the  sovereign  power  of 
the  State,  and  is  not  subject  to  be  sued  by  pri- 
vate persons  for  the  torts  of  its  agents  in  the  exercise 
of  these  powers,  or  for  their  negligence  in  failing 
to  execute  them.  Davis  v.  Knoxville,  6  Pick., 
601-603;  McCrowell  v.  Mayor  and  Aldermen,  5 
Lea,  688,  689;  Dillon's  Municipal  Corporations  (4th 
Ed.),  Sees.  951,  952;  Conelly  v.  Nashville,  16 
Pick.,    265,    266. 

Judge  Dillon,  in  his  standard  work  on  Munici- 
pal Corporations,  speaking  of  their  liability  to  pri- 
vate citizens  for  failing  to  perform  their  public 
duties,  says:  "A  failure  by  the  corporation  to  ex- 
ercise    its     charter     power     to     abate     nuisances     not 
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rendering  its  streets  unsafe,  does  not  give  a  person 
who  is  injured  by  such  failure  a  private  action 
against  the  corporation,  and,  therefore,  where  a 
house  in  a  city  was  destroyed  by  fire  caused  by 
sparks  from  an  engine  on  the  adjoining  property, 
which  was,  by  ordinance,  a  nuisance  that  the  city 
might  have  abated,  but  which,  after  notice  and  re- 
quest, it  had  neglected  to  abate,  the  city  is  not 
liable  in  damages  for  such  nonaction  and  neglect 
to    the    owner   of   the   house    destroyed. 

"Nor  is  a  city  liable  to  the  plaintiff  for  the 
value  of  his  house  destroyed  by  the  taking  fire 
of  a  wooden  building  which  the  city  permitted 
to  be  erected  in  violation  of  its  ordinances.  It 
has  sometimes,  indeed,  been  broadly  declared  that, 
in  the  absence  of  a  statute  giving  it,  an  action 
at  law  for  damages  will  not  lie  against  a  munic- 
ipal corporation  for  failing  to  exercise  its  legisla- 
tive functions  or  powers  to  the  injury  of  private 
individuals,  even  where  the  duty  of  exercising 
them  is  imperative  or  mandatory.^'  Dillon's  Mu- 
nicipal   Corporations    (4th    Ed.),    Sees.    951,    952. 

The  rule  gox^eming  cases  like  this  is  laid  down 
in  Sherman  &  Bedfield  on  Negligence,  in  the  fol- 
lowing language:  "Except  in  Maryland,  and  per- 
haps Pennsylvania,  it  is  everywhere  held  that  a 
public  duty  to  make  and  enforce  adequate  laws 
for  the  prevention  or  abatement  of  nuisances  inju- 
rious to  the  health,  property,  or  person  of  the 
citizen    is    an    imperfect    obligation,    and    cannot    be 
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enforced  against  the  will  of  the  State.  The  mere 
fact  that  a  nuisance  exists  and  has  occasioned  an 
injury  to  a  third  person,  does  not  render  the  cor- 
poration liable  therefor,  provided  the  nuisance  was 
not  created  or  maintained  by  the  corporation  it- 
self. Such  failure  to  execute  the  law  is  neglect 
of  a  duty  owing  to  the  public,  not  to  individ- 
uals." Sherman  &  Redfield  on  ^Negligence  (5th  Ed.), 
Sec.    262,    pp.    487-489. 

The  right  to  proceed  by  criminal  prosecution  in 
the  Courts  of  the  State,  or  by  other  appropriate 
remedy  against  Strang  and  his  tenants  for  creat- 
ing and  continuing  this  nuisance,  was  open  to  the 
plaintiff.  For  such  unlawful  conduct,  resulting  in 
special  injury  to  the  plaintiff,  he  must  proceed 
by  criminal  prosecution,  or  look  to  Strang  and  his 
tenants  for  such  civil  remedy  as  the  law  will  give 
him.  It  follows,  therefore,  that  the  charge  of  the 
Circuit  Judge  was  erroneous,  and  the  case  will  be  re- 
versed   and    remanded    for    a    new    trial. 
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State,    ex    rel.,    v,    Lindsay.* 
(Knoxville.     ITovember  23,   1899.) 

1.  "Judges'  Acts."    CoTisiUvMonality  and  effect  of. 

The  Judicial  reform  statutes  of  1899,  whereby  certain  chancery 
divisions  and  Judicial  circuits  were  abolished,  and  the  Juris- 
diction and  pending*  business  of  the  Courts  composing  same 
were  transferred  to  other  existing  divisions  and  circuits  and 
the  Judges  thereof,  are  constitutional  and  valid;  and  said 
statutes  had  the  effect  to  extinguish  the  abolished  divisions 
and  circuits,  but  not  the  Courts  composing  same,  and  removed 
the  Chancellors  and  Judges  thereof  from  office,  depriving  them 
of  their  right  to  future  salary,  and  divesting  them  of  all  Judi- 
cial functions,  which  are  transferred  to  the  Chancellors  and 
Judges  of  the  surviving  divisions  and  circuits.  (Post,  pp.  626- 
640.) 

Constitution  construed:  Art.  II.,  Sees.  1,  2;  Art.  VI.,  Sees.  1,  4,  7. 

Acts  construed:  Acts  1899,  Chs.  212,  214. 

Cases  cited  and  approved:  Coleman  v.  Campbell,  3  Shannon's 
Cases,  355;  Halsey  v.  Gaines,  2  Lea,  316;  State  v.  Thornton,  103 
Tenn.,  509;  McCully  v.  State,  102  Tenn.,  509. 

Cited  and  distinguished:  State  v.  Leonard,  86  Tenn.,  485. 

2.  Same.     Omission  of  county  in  qenerat  redistrlcting  Act  does  not 

vitiate  Jvdicial  reform  statutes. 

The  omission  of  a  county  from  the  general  Judicial  redistrlcting 
Act,  to  go  into  effect  in  1902,  does  not  vitiate  the  Judicial  re- 
form statutes  of  1899  abolishing  certain  chancery  divisions 
and  Judicial  circuits  and  assigning  the  counties  and  Courts 
comprising  same  to  other  existing  divisions  and  circuits. 
{Post,  pp.  643,  644.) 

3.  Constitutional  Law.    Departmetits  of  govei'nment. 

The  State  Constitution  creates  distinct  and  independent  depart- 
ments of  government,  invests  each  with  exclusive  powers,  and 
forbids  any  department  to  invade  the  province  or  assume  the 
powers  of  another  department.     Hence,  the  Courts  will  not 
19  p— 40 
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assume  to  keep  the  conscience  or  review  the  discretion  of  the 
Leg'islature,  and  thereby  pass  upon  the  wisdom,  policy,  ex- 
pediency, or  good  faith  of  the  action  of  that  body  in  passings 
or  refusing  to  pass  statutes.  If  statutes  violate  no  clause  of 
the  Constitution,  the  Courts  have  no  power  over  their  life. 
The  Legislature  is  amenable  to  the  people  for  its  action  in 
matters  confided  to  its  exclusive  discretion.  The  ballot  box, 
not  the  Courts,  is  the  remedy  for  abuse  of  its  powers  in  mat- 
ters of  this  character.     {Pott,  pp,  640,  642-647.) 


FBOM  LOUDON. 


Appeal  from  Chancery  Court  of  Loudon  County. 
John  P.   Smith,  Ch. 

Attoknky-genekal    Pickle    for    State. 

Lucky,  Sanford  &  Fowleb,  Gbben  &  Shields, 
Templeton  &  Cablock,  Welcker  &  Pabkeb,  Wash- 
buen  &  Turnee,  Webb  &  McClung,  Young 
Bbos.,    Joeoulmon,    Welckeb    &    Hudson,    contra, 

Wm.  L.  Granbery,  Sp.  J.  The  bills  in  these 
three  separate  causes  were  filed  by  the  State,  on 
tlTfe  relation  of  citizens  and  taxpayers  of  Loudon 
County,  against  the  .defendants,  to  enjoin  them 
from  exercising  the  functions  of  their  respective 
offices  to  which  thev  had  been  elected  at  the  last 
regular  judicial  election,  but  from  which  the  Legis- 
lature, at  its  last  session,  by  resolution,  and  by 
laws    abolishing    the    chancery    division    and    judicial 
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circuit  in  which  the  defendants  had  been  respect- 
ively   elected,    had    removed   them. 

The  three  bills  involve  the  same  questions,  with 
the  exception  of  the  first,  which  involves  an  addi- 
tional question  peculiar  to  itself,  and  for  this 
reason  the  opinion  will  be  filed  in  the  first  abovo- 
named   case. 

The  case  was  heard  by  the  Chancery  Court,  and 
the  Acts  and  the  resolution  of  the  General  As- 
sembly above  referred  to  were  held  unconstitutional 
and  void.  An  appeal  was  taken  to  the  Court  of 
Chancery  Appeals,  which  reversed  the  decree  of  the 
Chancellor,  and  the  cases  are  now  before  this 
Court    upon    appeal. 

The  defendant,  Lindsay,  was  regularly  elected 
Chancellor  of  the  Second  Chancery  Division  of  the 
State  of  Tennessee  at  the  August  election,  1894, 
and  was  duly  commissioned  and  qualified  as  such. 
By  Chap.  212  of  the  Acts  of  1899,  passed  April 
12  and  approved  April  13,  1899,  the  General 
Assembly,  in  terms,  abolished  the  Second  Chancery 
Division,  and  by  Chap.  214  of  the  same  Acts, 
passed  the  same  day  and  approved  three  days 
later,  the  various  Chancery  Courts  in  the  Second 
Chancery  Division  were  divided  between  the  First 
and  Twelfth  Chancery  Divisions,  and  the  Chan- 
cellors of  these  respective  divisions  were  directed 
to  hold  the  Chancery  Courts  in  the  counties  as- 
signed to  their  respective  divisions  at  the  times 
desisrnated    in    the    Act. 
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On  April  21,  1899,  the  Legislature,  by  resolu- 
tion adopted  by  the  proper  constitutional  majority, 
removed  the  defendant  "from  the  oflSce  of  Judge 
of  the  Chancery  Court  of  the  Second  Chancery 
Division"  for  economic  causes,  at  the  same  time 
testifying  and  emphasizing  in  the  resolution  the 
eminent  ability,  fidelity,  purity,  and  faithfulness  of 
defendant  in  private  and  public  life,  thus  showing 
that  the  removal  was  not  for  personal,  but  for 
economic    reasons. 

In  Chap.  214  it  is  provided  that  this  Act  shall 
expire  on  the  1st  day  of  September,  1902;  and 
by  Chap.  427,  passed  April  21  and  approved 
April  22,  a  general  redistricting  Act  was  passed, 
to    take    effect    the    1st    of    September,    1902. 

In  this  general  redistricting  x\ct  the  County  of 
Knox,  one  of  the  counties  in  the  Second  Chancer^' 
Division,  was  entirely  omitted,  thus  leaving,  after 
September,  1902,  no  provision  for  a  Chancery 
Court    in    that    county. 

[N'otwithstanding  these  Acts  and  the  resolution  of 
the  General  Assemblv,  the  defendant  continued  to 
assume  to  act  as  Chancellor  of  the  Second  Chan- 
cery Division,  and  to  hold  the  respective  Courts 
assigned  to  that  division,  and  annoimced  his  in- 
tention and  purpose  to  ignore  and  treat  as  im- 
constitutional  and  void  these  various  enactments  of 
the  Legislature.  Thereupon  this  bill  was  filed  to 
enjoin  him  from  exercising  the  duties  of  this 
office:    and    his    answer    is    predicated    upon    the    in- 
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validity  of  this  legislation  and  the  proceedings  of 
the  General  Assembly.  The  questions  presented, 
therefore,  for  our  consideration  involve  the  consti- 
tutionality of  the  Acts  of  the  General  Assembly 
and  the  potency  of  the  resolution  removing  the 
defendant    from    office. 

On  behalf  of  the  State  it  has  been  pressed 
upon  our  attention  that  at  the  last  convention  of 
both  political  parties  in  the  State,  preceding  the 
session  of  the  Legislature  at  which  this  legislation 
was  enacted,  platforms  were  adopted  demanding  re- 
trenchment and  reform  in  the  judiciary,  and  the 
abolition  of  useless  Courts  and  Court  officers;  that 
the  adherents  of  these  two  political  parties  consti- 
tute practically  the  enire  voting  population  of  the 
State;  that  the  Governor  elected  upon  one  of  these 
platforms,  in  his  message  to  the  Legislature,  recom- 
mended that  measures  be  passed  looking  to  the 
abolition  of  useless  offices  in  the  judiciary  and  the 
abolition  of  such  Courts  as  were  not  needed.  It 
is  insisted  that  the  Acts  in  question,  as  well  as 
similar  Acts  applying  to  other  parts  of  the  State, 
were  passed  in  obedience  to  the  almost  unanimous 
demand  of  the  people  of  the  State,  and  that, 
therefore,  this  Court  should  not  lightly  pass  over 
these  considerations  in  determining  the  validity  of 
these    laws. 

Upon  the  other  hand,  it  has  been  urged  upon 
us  on  behalf  of  the  defendant,  that  these  particu- 
lar   laws    were    passed    in    obedience    to    no    public 
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demand,  but  for  some  sinister  purpose;  that  this 
defendant  had  been  singled  out,  and  that  his 
office  had  been  abolished  for  the  invidious  purpose 
of  legislating  him  out  of  office;  that  the  Legis- 
lature, in  so  doing,  had  been  guilty  of  sinister 
motives,  and  that  this  Court  should  annul  the 
legislative  acts  in  the  interest  of  the  independence 
of  the  judiciary  of  the  State,  and  should  investi- 
gate the  proceedings  of  the  Legislature,  as  dis- 
closed by  its  journals  and  published  Acts,  and 
hold  that  the  Legislature  was  actuated  by  im- 
proper motives,  and  had  not  passed  these  Acts  in 
good    faith    and    in    the    public    interest. 

But  neither  one  nor  the  other  of  these  con- 
tentions can  have  any  weight  with  this  Court.  In 
the  division  of  the  powers  of  the  three  separate 
and  co-ordinate  branches  of  the  government,  cer- 
tain powers  are  confided  to  each,  and  the  judici- 
ary has  no  more  right  or  warrant  to  invade  and 
usurp  the  powers  vested  in  either  of  the  other 
branches  of  the  government  than  have  the  other 
branches  the  right  to  invade  and  usurp  the  powers 
confided  to  the  judicial  department  of  the  govern- 
ment; and  to  do  so  would  be  to  violate  that  pro- 
vision of  the  Constitution  so  earnestly  relied  upon 
by  the  defendant,  that  the  three  departments  of 
the  government  are  separate  and  distinct;  and,  on 
the  other  hand,  if  the  Court  should  permit  itself 
to  be  influenced  in  the  Slightest  degree  by  what 
had    been    said    or    done    in    political    conventions,    or 
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what  had  been  said  and  done  in  obedience  to 
public  opinion,  in  its  investigation  of  and  con- 
struction of  the  constitution,  it  would  tend  to 
destroy  its  own  independence,  which,  in  its  own 
sphere,  is  as  absolute  and  as  much  protected  and 
guarded  in  the  Constitution  as  is  that  of  the 
other  departments  in  their  respective  spheres.  It 
is  only  by  remembering  the  limits  of  the  power 
confided  to  the  judicial  department  of  the  govern- 
ment and  respecting  the  indepdence  of  the  other 
departments  that  the  judiciary  can  maintain  its 
own  independence  in  the  proper  sense  of  the 
term:  and  whatever  expedients  may  have  been 
thought  proper  to  preserve  this  independence,  and 
whatever  fears  may  have  existed  in  the  minds  of 
the  public  men  in  the  early  history  of  the  coun- 
try with  respect  to  the  judiciary  not  remaining 
independent,  the  experience  of  a  century  has  demon- 
strated that  all  such  fears  were  wholly  ground- 
less, and  that  the  independence  of  the  judicial 
department  of  government  in  this  country  has 
been  maintained  and  exists,  not  by  artificial  re- 
straints in  written  laws  and  constitutions,  but  has 
rested,  and  will  continue  to  rest,  upon  the  respect 
of  the  people  of  the  country,  brought  about  and 
maintained  by  the  uprightness,  integrity,  learning, 
and  justness  of  the  various  Courts  throughout  the 
country;  and  the  fact  that  the  judiciary  has  not 
been  ambitious  to  usurp  or  claim  for  itself  ono 
particle     more     of     power     or     authority     than     was 
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contemplated  and  vested  in  it  by  the  Constitution, 
is  one  of  the  reasons  of  its  present  independence 
and  one  of  the  causes  entitling  it  to  the  respect 
of    the    people. 

Mr.  Justice  Miller,  in  a  lecture  upon  the  Con- 
stitution   of    the    United    States,    used    this    language: 

"  The  judicial  branch  is  the  weakest  of  all.  It 
has  no  army,  it  has  no  navy,  and  it  has  no 
purse.  ...  It  is,  then,  so  far  as  the  ordi- 
nary forms  of  power  are  concerned,  by  far  the 
feeblest  branch  or  department  of  the  government 
It  must  rely  upon  the  confidence  and  respect  of 
the  public  for  its  just  weight  and  influence,  and 
it  may  confidently  be  asserted  that  neither  the 
country,  the  people,  nor  the  other  branches  of  the 
government  have  ever  been  found  wanting  in  that 
respect  or  confidence.  It  is  one  of  the  best  trib- 
utes which  can  be  paid  to  the  American  nation, 
a  tribute  which  it  deserves  above  all  others,  even 
of  Anglo-Saxon  descent,  and  one  which  can  be 
paid  to  no  other  race,  that  it  always  submits  to 
the  law  as  expounded  by  its  judiciary.  Under  all 
the  excitements  of  bitter  contests,  involving  great 
financial  interests,  power,  position,  and  even  po- 
litical existence;  in  fact,  everything  which  could 
be  properly  brought  within  its  judicial  cognizance, 
the  people  have  always  felt  that  their  interest  was 
safely  intrusted  to  its  charge."  Miller's  Constitution 
of    the    United    States,    p.    96. 

And    it    must    in    this    connection    be    remembered 
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that  the  power  assumed  by  the  judiciary  to  de- 
clare legislative  enactments  void  is  not  an  ex- 
pressly granted  power  in  the  Constitution;  it  ex- 
ists  only  by  implication,  and  was  adopted  from 
necessity.  There  is  scarcely  a  European  govern- 
ment in  which  Courts  can  even  permissively  exer- 
cise such  a  power.  It  was  very  generally  denied 
in  the  formative  period  of  our  system  of  govern- 
ment. As  late  as  1808  articles  of  impeachment 
were  preferred  against  Judges  who  declared  an 
Act  of  the  Legislature  void,  and  they  were  put 
upon  trial  for  this  supposed  offense.  1  Chase's 
Statutes    of    Ohio,    preface,    30-40. 

In  Ealcin  v.  Raub,  12  S.  &  R,  330,  Mr.  Jus- 
tice Gibson,  as  late  as  1825,  wholly  denied  such 
a  power  under  any  Constitution  which  did  not 
expressly  give  it.  Thereafter,  in  1845,  in  the  case 
of  Norris  v.  Clymer,  2  Pa.  State,  281,  while 
Chief  Justice  of  the  Supreme  Court,  he  stated  to 
counsel  during  the  argument,  this:  "I  have  changed 
that  opinion  for  two  reasons.  The  late  convention 
(Constitutional  Convention  of  1838),  by  their  si- 
lence, sanctioned  the  pretensions  of  the  Court  to 
deal  freely  with  the  Acts  of  the  Legislature;  and 
from    experience    of    the    necessity    of    the    case." 

It  is  not  surprising,  therefore,  that  Courts  have 
always  regarded  this  duty  as  a  delicate  task,  to 
be  entered  upon  with  reluctance  and  hesitation. 
Nevertheless,  this  task  must  be  performed  when 
occasion    demands    it,    and    if    in   the   exercise    of    an 
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entirely  independent  judgment  the  Court  concludes 
that  the  Legislature  has  exceeded  its  authority 
under  the  written  Constitution,  it  becomes  the 
plain  duty  of  the  Court  to  so  declare,  regardless 
of  the  consequences  to  itself  or  others.  But  it  is 
scarcely  necessary  to  add  that  it  is  everywhere 
and  has  at  all  times  been  held  that  this  power 
can  be  exercised  only  in  clear  cases,  and  that  all 
doubts  must  be  resolved  in  favor  of  the  validity 
of  the  Act  of  the  lawmaker.  This  rule  of  con- 
struction, as  applied  to  the  Acts  of  a  co-ordinate 
branch  of  the  government,  is  "something  more  than 
a    mere    form    of    language,    a    mere    expression    of 

courtesy  and  deference.  It  means  far  more  than 
that." 

The  particular  provisions  of  the  Constitution  in- 
volved   in    this    controversv    are    these: 

"The  powers  of  the  government  shall  be  divided 
into  three  distinct  departments:  the  legislative,  ex- 
ecutive, and  judicial.  .  .  .  No  person  or  per- 
sons belonging  to  one  of  these  departments  shall 
exercise  any  of  the  powers  properly  belonging  to 
either  of  the  others,  except  in  the  cases  herein 
directed  or  permitted.  .  .  .  The  judicial  power 
of  this  State  shall  be  vested  in  one  Supreme 
Court,  and  in  such  Circuit,  Chancery,  and  other 
inferior  Courts  as  the  Legislature  shall  from  time 
to  time  ordain  and  establish;  in  the  Judges  there- 
of, and  in  Justices  of  the  Peace.  .  .  .  The 
Judges    of    the    Circuit    and     Chancery    Courts    and 
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of  other  inferior  Courts  shall  be  elected  by  the 
qualified  v^oters  of  the  district  or  circuit  to  which 
they  are  to  be  assigned.  .  .  .  His  (their) 
term    of    service    shall    be    eight   years." 

The  decisions  of  this  Court,  discussed  by  coun- 
sel, and  which  have  dealt  with  these  particular 
provisions    of    the    Constitution,    are    as    follows: 

In  Coleman  v.  Campbell,  3  Shan.  Tenn.  Cases, 
356  (1875),  it  was  held  that  the  Legislature  had 
the  power  to  abolish  the  Second  Chancery  Court 
and  the  Second  Circuit  Court  of  Shelby  County, 
and  to  direct  the  transfer  of  the  records  and 
pendirig  causes  to  the  regular  Chancery  and  Cir- 
cuit Courts,  respectively.  These  two  Courts  had 
been  created  by  the  Legislature  prior  to  the  Con- 
stitution of  1870,  and  were  abolished  by  Chap. 
25    of    the    Acts    of    1875. 

In  Halsey  v.  Oaines,  2  Lea,  316  (1879),  it 
was  held  that  this  Act  of  1875,  abolishing  the 
Second  Circuit  Court  of  Shelby  County,  ended  the 
term  of  office  of  the  Judge  of  that  Court,  and 
that  the  abolition  of  the  office  extinguished  the 
judgeship.  The  Court  in  that  case  reaffirmed  the 
construction  of  the  Constitution  announced  in  the 
case    of    Coleman    v  .  Campbell,    Ibid. 

In  State  v.  Leonard,  86  Tenn.,  485  (1887), 
it  was  held  that  Chap.  84  of  the  Acts  of  1887, 
in  which  the  Legislature  undertook  to  abolish  the 
office  of  a  County  'Judge  and  to  transfer  its 
powers,    duties,    and    jurisdiction    without    diminution 
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or  change  to  the  Chairman  of  the  County  Court, 
to  be  thereafter  elected,  was  unconstitutional,  for 
the  reason  that  it  was  a  plain  attempt  to  de- 
prive the  County  Judge  of  his  office  and  substi- 
tute another  person,  to  be  thereafter  elected  by 
the  County  Court,  who,  when  elected,  should  have 
the  same  duties,  powers,  jurisdiction,  and  compen- 
sation as  had  been  held  and  enjoyed  by  the 
County    Judge. 

In  the  light  of  these  adjudications,  the  Legis- 
lature, by  Chap.  64  of  the  Acts  of  1899,  abol- 
ished part  2  of  the  Chancery  Court  of  Shelby 
County,  and  Ijy  Chap,  155  of  the  Acts  of  1899, 
abolished  the  Criminal  Courts  of  the  Eleventh 
Judicial  Circuit,  and  by  another  Act  transferred 
these  Courts  to  other  and  adjoining  circuits.  The 
validity  of  these  Acts  came  before  the  Court  for 
its  determination  at  its  April  term  last,  and  upon 
full  argument  and  mature  consideration  it  was 
held  by  the  Court  that  the  Acts  were  constitu- 
tional. State  V.  Thornton,  102  Tenn.,  509,  and 
McCuUy  V.  The  State,  102  Tenn.,  509.  The  Leon- 
ard case  was  held  to  be  whollv  dissimilar  to  the 
Coleman  and  Halsev  cases,  and  it  was  announced 
that  the  reasoning  in  these  last-named  cases  was 
controlling.  The  Coleman  case  was  analyzed  and 
held  authority  for  the  following  propositions,  which 
were    reaffinned: 

"First,  the  Legislature  has  the  constitutional  power 
to    abolish    particular    Circuit    and    Chancery    Courts, 
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and  to  require  the  papers  and  records  therein  to  be 
transferred  to  other  Courts,  and  the  pending  causes 
to  be  heard  and  determined  in  the  Courts  to 
which  they  are  transferred.  The  power  to  ordain 
and  establish,  from  time  to  time,  Circuit  and 
Chancery  Courts  includes  the  power  to  abolish  ex- 
isting Courts,  and  to  increase  or  diminish  the 
number.  Second,  the  Judge's  right  to  his  full  tena 
and  his  full  salary  is  not  dependent  alone  upon 
his  good  conduct,  but  also  upon  the  contingency 
that  the  TjCgislature  may,  for  the  public  good, 
in  ordaining  and  establishing  Courts  from  time 
to  time,  consider  his  office  unnecessary  and  abolish 
it.  The  exercise  of  this  power  by  the  Legisla- 
ture is  neither  such  as  interferes  with  the  inde- 
pendence of  the  Judge  or  with  his  tenure  of 
office  as  can  be  complained  of.  When  the  Court 
or  Courts  over  which  a  Judge  presides  is  abol- 
ished, the  office  of  the  Judge  is  extinguished  and 
his    salarv    ceases." 

In  the  Thornton  and  McCuUy  cases  this  Court 
held  that  the  Legislature  has  the  power  to  de- 
tach counties  from  one  circuit  or  division  and 
add  them  to  another,  and  that  it  '  is  i  not  a 
valid  objection  to  the  exercise  of  this  power  that 
it  may  result  in  placing  the  people  of  counties 
so  transferred  temporarily  under  the  jurisdiction 
of  a  Judge  or  Chancellor  in  whose  election  they 
have    had    no    voice. 

In    the    case    at    bar,    the    most    serious    contention 
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is  that  the  decisions  of  this  Court,  in  the  con- 
struction of  the  clauses  of  the  Constitution  above 
quoted,  do  not  embrace  and  govern  the  present 
case,  because  in  this  case  the  Legislature  by  one 
sweeping  Act  has  undertaken  to  abolish  the  Sec- 
ond Chancery  Division;  and  the  argument  is  that 
this  did  not  abolish  the  office  of  Chancellor  of 
the  Second  Chancery  Division,  because  the  Chan- 
cellor is  Judge  of  the  particular  Courts  in  the 
division,  and  before  his  office  can  be  extinguished, 
the  Courts  presided  over  by  him  must  be  abol- 
ished. 

It  is  conceded  by  counsel  that,  under  the  hold- 
ings of  this  Court,  it  is  competent  for  the  Leg- 
islature to  detach  one  coimty  from  a  Chancery 
Division  and  attach  it  to  another,  and  that  it 
is  competent  for  the  Legislature  to  abolish  a 
Court  and  transfer  its  jurisdiction  and  powers, 
together  with  its  .records  and  pending  causes,  to 
another  similar  Court,  and  that  the  abolition  of 
a  particular  Court  extinguishes  the  judgeship.  It 
is  difficult  to  see  any  good  reason  why  it  is 
competent  for  the  Legislature  to  abolish  a  Court 
entirely  gnd  thereby  extinguish  the  judgeship,  and 
to  detach  one  county  from  a  given  division  and 
attach  it  to  another,  and  yet  incompetent  for  the 
Legislature  to  abolish  an  entire  Chancery  Division  and 
attach  the  various  counties  comprising  such  Chan- 
cery Division  to  other  adjoining  divisions.  In 
this     ease     this     was     done     by    two     separate     Acts, 
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but  if  the  first  Act  abolishing  the  division  had 
not  been  passed,  the  second  Act  attaching  all  the 
counties  to  other  divisions  would  have  accom- 
plished the  same  result.  It  is  said  that,  while 
conceding  that  the  power  to  abolish  a  particular 
Court  or  detach  and  attach  a  particular  county 
to  another  circuit,  is  constitiitional,  yet  these 
cases  proceed  in  the  wrong  direction,  and  that 
the  precedent  and  doctrine  of  these  cases  are 
dangerous  and  should  be  limited  to  their  special 
facts.  This,  we  submit,  is  but  an  argument  against 
the  policy  of  legislative  action,  and  is  not  an 
argument  against  the  validity  of  the  power  as- 
sumed by  the  Legislature.  If  it  be  conceded  that 
the  doctrine  of  these  cases  is  correct,  then  the 
extent  to  which  the  Legislature  may  go  in  this 
direction  is  purely  a  question  of  policy,  and  not 
of   power,    and    is    therefore    beyond    our    jurisdiction. 

In  the  McCuUv  case,  it  was  held  that  the 
Legislature  could  abolish  the  Criminal  Courts  of 
the  Eleventh'  Judicial  Circuit,  and  that  this  de- 
prived the  Judge  of  that  circuit  of  his  office. 
The  Courts  in  the  various  counties  composing  this 
circuit  were  divided  up  among  the  adjoining  cir- 
cuits, so  that  in  at  least .  two  counties  the  Courts 
were  thereafter  to  be  held  by  Judges  who  had 
not  been  elected  by  the  voters  of  these  two 
counties. 

We  are  of  the  opinion  that  the  Legislature  has 
the     power     to     abolish     a     Chancery     Division,     and 
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that  this  extinguishes  the  office  of  Chancellor  of 
that  division.  The  Chancellor  is  elected  to  hold 
the  Courts  of  that  particular  Chancery  Division, 
either  as  it  then  exists  or  as  it  may  from  time 
to  time  be  changed  by  the  Legislature;  and  when 
the  Chancery  Divisipn  is  entirely  abolished,  and 
not  re-established,  as  in  the  Leonard  case,  and 
the  counties  comprising  the  division  are  assigned 
and  transferred  to  other  adjoining  divisions,  as 
was  done  in  this  case,  the  office  of  Chancellor 
of  the  abolished  division  is  extinguished.  Nor  is 
this  view  of  the  question  weakened  by  the  sup- 
posed cases  of  what  the  Legislature  might  do, 
and  the  awkward  results  that  might  follow  there- 
from. It  is  not  to  be  presumed  that  the  Legis- 
lature will  by  any  attempt  in  this  direction  de- 
prive the  people  of  the  requisite  number  and 
character  of  Courts,  or  that  it  will  abuse  its 
power  in  this  regard  any  more  than  in  any  other 
direction.  As  was  said  in  the  Coleman  case: 
"Against  such  abuse  of  legislative  power ,  the  bal- 
lot box  is  the  legitimate  remedy."  And  it  may 
also  be  added  tliat  we  are  dealing  with  the  situ- 
ation that  exists,  and  not  with  one  of  these  sup- 
posable  cases  put  in  argument.  It  will  be  time 
onough  to  deal  with  such  cases  when  they  arise. 
It  is  said  that  the  Constitution  recognizes 
a  Circuit  Court  and  a  Chancery  Court  for 
each  county  of  the  State  as  a  constitutional 
Court,      and      that,       therefore,       such      Courts       are 


SEPTEMBER  TERM,  1899.  641 

State,  ex  rel.^  v.  Lindsay. 

as  fiillv  secured  by  the  Constitution  as  is 
the  Supreme  Court,  each  of  these  Courts 
being  provided  for  by  name  in  the  same  section. 
It  is  further  said  that  the  Circuit  or  Chancery 
Court  in  each  county  can  no  more  be  abolished 
than  can  the  Supreme  Court;  that  the  one  is  as 
sacred  to  the  Constitution  as  the  other.  In  a 
modified  sense  this  is  true.  The  Constitution  of 
1870,  imlike  the  Constitution  of  1834,  expressly 
ordained  that  the  Legislature,  in  establishing  in- 
ferior Courts,  should  preserve  Circuit  and  Chan- 
cery Courts.  But  this  language  cannot  be  ex- 
tended in  the  manner  contended  for.  Circuit  and 
Chancery  Courts  have  not  always  been  provided 
for  each  separate  county  in  the  sense  that  there 
was  a  Circuit  Court  and  a  Chancery  Court  in 
each  particular  county  for  that  county  alone.  The 
Constitution  merely  required  and  emphasized  the 
fact  that  the  distinction  between  law  and  equity 
Courts  should  be  maintained,  and  not  effaced,  as 
in  many  other  States;  and  that  the  citizens  of 
each  county  should  have  access  to  a  Chancery 
and  a  Circuit  Court,  established  either  for  each 
particular  county  or  for  any  number  of  counties. 
There  was  a  time  in  the  history  of  the  State 
when  one  Chancery  Court  was  established  for 
many  counties;  but  for  many  years  past  the  Leg- 
islature, in  its  discretion,  has  established  and 
maintained    a    Chancery    Court    and    a    Circuit    Court 

in    each    county,    instead    of    combining    several    eoun- 
19  p— 41 
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ties  and  establishing  one  .  Chancery  Court  or  one 
Circuit  Court  for  these  counties  in  the  aggregate. 
But  having  established  one  Chancery  Court  and 
one  Circuit  Court  in  each  county  of  the  State, 
it  then  provided  that  one  Chancellor  and  one 
Circuit  Judge  should  be  elected  for  a  Chancery 
Division  and  a  judicial  circuit  comprising  a  num- 
ber of  counties,  and  that  the  Chancellor  of  the 
Chancery  Division  should  hold  the  Chancery  Courts 
and  that  the  Circuit  Judge  should  hold  the  Cii^ 
cuit  Courts  established  in  each  particular  county 
in  that  division  or  circuit.  These  observations  but 
strengthen  our  opinion  that  the  Legislature  has 
the  right  to  abolish  a  Chancery  Division  and  to 
assign  the  various  counties  composing  it  as  com- 
ponent parts  of  the  adjoining  or  surrounding  di- 
visions, and  that  by  so  doing  the  office  of 
Chancellor  of  the  abolished  division  is  extinguished, 
and  the  Chancellor,  having  no  duties  to  perform, 
is  no  longer  an  officer.  Indeed,  to  this  last 
proposition  the  opinion  of  the  dissenting  Judges 
in  the  McCully  case  fully  agrees,  the  exact  lan- 
guage being:  "And  it  (the  Legislature)  cannot 
therefore  nbolish  a  Circuit  or  Chancery  Division, 
l>ecause    that    would    destroy    the    Judge." 

m 

It  is  further  insisted  that  this  legislation  abol- 
ishing the  Second  Chancery  Division  is  personal 
against    the    defendant,    and    is    not    a    general    law. 

With  respect  to  this  proposition,  little  need  be 
said.     We    are    invited    to    examine    the    journals    of 
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the  two  Houses  of  the  Legislature  in  connection 
with  the  published  Acts,  and  to  hold  that  they 
disclose  upon  their  face  a  sinister  purpose  upon 
the  part  of  the  Legislature  to  legislate  out  of 
office  the  defendant  in  this  case:  and  for  this 
proposition  the  following  language  of  the  Court 
in  the  Halsey  case  is  cited:  "We  concede  the 
legislation  which  indirectly  aims  to  legislate  the 
Judge  out  of  his  office  before  his  constitutional 
term  expires,  under  the  guise  of  changing  the 
circuit  or  otherwise,  would  be  unconstitutional  and 
void.  Such  is  the  character  of  the  cases  referred 
to;  but  in  our  opinion  this  is  a  wholly  differ- 
ent   case." 

Our  attention  is  further  directed  to  the  fact 
that  while  the  abolition  of  the  Second  Chancery 
Division  and  the  reassignment  of  the  various  coun- 
ties composing  it  to  the  adjoining  divisions  only 
lasts,  by  the  terms  of  the  Act,  until  September, 
1902,  when  the  general  redistricting  Act  of  the 
Legislature  takes  effect,  the  County  of  Knox,  one 
of  the  largest  and  wealthiest  coimties  in  the 
abolished  division,  is  entirely  omitted  from  the 
general  redistricting  Act,  and  that,  therefoi-e,  after 
1902  there  is  no  Chancery  Court  provided  for 
this  county.  We  are  also  invited  to  examine  the 
geographical  position  of  the  counties  composing 
the  First,  Twelfth,  and  Second  Chancery  Divisions 
prior  to  this  legislation,  and  to  see  in  what  an 
awkward     and     unreasonable     division     the     counties 
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have  been  arranged  in  the  First  and  Twelfth 
Chancery  Divisions  under  this  temporary  redis- 
tricting  Act.  Our  attention  is  also  directed  to 
the  report  of  the  legislative  committee  appointed 
to  investigate  the  work  of  each  Court,  where  it 
is  said  it  appears  that  the  Chancellor  of  the 
Second  Chancery  Division  had  decided  more  cases 
and  held  court  more  davs  than  either  the  Chan- 
cellors  of  the  First  or  Twelfth  Chancery  Di- 
visions, and  it  is  pressed  upon  us  that  from 
these  facts  we  should  conclude  that  the  Legislature 
was  actuated  bv  sinister  motives,  and  was  not 
legislating  for  the  public  good  in  abolishing  the 
Second  Chancery  Division  and  dividing  its  coun- 
ties between  the  First  and  Twelfth  Chancery  Di- 
visions. 

Without  undertaking  to  state  what  kind  of  cases 
the  learned  Judge  had  in  mind  in  using  the 
foregoing  language^  and  without  assuming  the  au- 
thority and  power  to  investigate  the  proceedings 
of  a  distinct  and  co-ordinate  branch  of  the  gov- 
ernment, with  a  view  of  inquiring  into  and  pass- 
ing upon  the  motives  of  the  members  constituting 
this  co-ordinate  department,  which  all  will  concede 
Avould  be  unseemly,  we  are  of  opinion  that  the 
facts  relieil  upon  do  not  justify  the  conclusion 
or  the  inference  sought  to  be  drawn  therefrom. 
It  is  perfectly  manifest  that  the  omission  of 
Kuox  Coimty  in  the  general  redistricting  Act 
whieli    is     to     take     effect     in     1902,     was     either    an 
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oversight,  or,  most  probably,  a  mistake  either  in 
copying  or  printing  the  proceedings  of  the  Legis- 
lature. In  any  event,  it  cannot  indicate  any- 
thing more  than  a  mistake  or  an  oversight.  It 
in  nowise  invalidates  the  Acts  under  considera- 
tion.  With  respect  to  what  has  been  said  re- 
garding the  awkward  shape  of  the  First  and 
Twelfth  Divisions,  and  the  statement  that  it 
would  have  been  better  and  more  natural  for  the 
Legislature  to  have  abolished  the  Twelfth  or  the 
First  Division  rather  than  the  Second,  we  can 
only  say  that  this  was  a  matter  of  discretion 
addressing  itself  alone  to  the  Legislature,  and 
which  this  Court  can  neither  interfere  with  nor 
criticize.  An  examination  of  all  these  matters 
merely  indicates  that  it  became  apparent  to  the 
Legislature  that  the  three  divisions  were  unneces- 
sarv,  and  that  one  or  tlie  other  should,  be  abol- 
ished.  This  naturally  precipitated  a  contest  be- 
tween the  friends  and  adherents  of  each  of  the 
three  Chancellors  as  to  which  division  should  be 
abolished.  The  Legislature  selected  the  Second,  and 
the  same  argument,  it  seems  to  us,  could  just 
as  well  be  made  bv  the  Chancellor  of  the  First 
or  of  the  Twelfth  Divisions  if  either  of  those 
divisions  had  been  selected  instead  of  the  Second. 
We  therefore  concur  with  the  Court  of  Chan- 
cery Appeals  in  its  opinion  that,  "taking  all  these 
facts  together,  we  do  not  think  that  we  are  war- 
ranted    in     holding     that     that     the     Acts     abolishing 
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the  Second  Chancery  Division  and  distributing  the 
counties  between  the  First  and  Twelfth  Divisions 
were  indirectly  proceedings  against  Judge  Lindsay 
as    an    obnoxious    person." 

We  therefore  conclude  that  the  Act  of  the  Leg- 
islature abolishing  the  Second  Chancery  Division 
and  reassigning  the  Courts  formerly  contained  in 
that  division  was  adopted  in  the  exercise  of  a 
constitutional  power,  and  that  with  the  abolition 
of  the  Second  Chancery  Division  the  office  of  the 
defendant  was  extinguished.  The  defendants  in  the 
other  two  cases  were  Judge  and  State's  Attorney, 
respectively,  in  a  judicial  circuit  which  was  abol- 
ished and  its  Courts  attached  to  other  circuits, 
and  the  result  is  the  same  in  these  two  cases 
as    in    the    first  case. 

The  resolutions  of  the  Legislature  removing  the 
defendants  from  office  were  passed  under  another 
clause  in  tlie  Constitution,  providing  that  "Judges 
and  attomevs  for  the  State  mav  be  removed  from 
office  bv  a  concurrent  vote  of  both  Houses  of  the 
General  Assembly,  each  House  voting  separately; 
but  two  thirds  of  the  members  to  which  each 
House  may    be    entitled    must    concur    in    such  vote." 

In  view  of  our  conclusions  upon  the  validity 
and  effect  of  the  other  legislation,  it  becomes  un- 
necessary to  discuss  the  questions  sought  to  be 
raised  with  respect  to  the  .validity  of  the  pro- 
ceedings   under    tliis    clause    of    the    Constitution,  and 
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we  therefore  refrain  from  any  discussion  of  this 
branch    of    the    case. 

It  results  from  what  we  have  said,  that  the 
decrees  of  the  Court  of  Chancery  Appeals,  sus- 
taining the  bills  and  reversing  the  decrees  of  the 
Chancellor,    are    affirmed    with    costs. 

Chief  Justice  Snodgrass  and  Judge  Beard  do 
not    concur. 


J 
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GivExs    V.    St^nte. 

(Knoxville.     December    6,    1S99.) 

1.  Indictment.    SufflclenU  of  acceasory  before  the  fact. 

An  indictment  of  an  accessory  before  the  fact  is  not  bad  for  fail- 
ing to  charg'e  the  killings  of  deceased,  which  avers  that  defend- 
ant procured  the  principal  offender  to  kill  and  murder  the  de- 
ceased with  certain  guns  and  pistols,  *'by  shooting  her  and 
killing  her  with  said  weapons,"  and  then  adds,  **  whereby,  of 
the  wounds  and  effects  thereof  "  she  ^'  instantly  thei^and  there 
died."    (Po8t,  pp.  651,  652.) 

2.  Same.     Certainty  of  ax^erment. 

All  requirements  of  certainty  in  the  averments  of  an  indictment 
are  fully  met  where  the  indictment,  upon  a  fair  and  reason- 
able construction  of  its  language,  as  a  whole,  sufficiently  in- 
forms the  Court  and  the  defendant  of  the  nature  of  the  offense 
to  enable  the  Court  to  pronounce  judgment,  and  to  enable  the 
defendant  to  make  intelligent  defense,  and  protect  himself 
from  a  second  prosecution  for  the  same  offense.  (Post,  p. 
652.) 

Code  construed:  U  "077,  7078  (S.);  J§  5943,  5944  (M.  &  V.);  U  5114, 
5115  (T.  &  S.). 

3.  Technicalities.    Not  indulged  by  Courts. 

There  is  a  strong  and  growing  inclination  of  the  Courts,  re- 
peatedly announced,  to  escape  from  the  embarrassments  of 
technicalities  that  are  *' empty  and  without  reason,  and  tend 
to  defeat  law  and  right."    [Post,  pp.  652,  653.) 

Cases  cited  and  approved:  Wallace  v.  State,  2  Lea,  35;  State  v. 
Staley,  3  Lea,  567;  Glidewell  v.  State,  15  Lea,  135;  Isham  v. 
State,  1  Sneed,  111;  Uale  v.  State,  1  Cold.,  168;  Wood  v.  State. 
14  Lea,  461. 

4.  Murder.     Verdict  for,  supixjrtcd  by  facts. 

A  verdict  of  murder  in  first  degree,  with  death  sentence  for 
wife  murder,  is  sustained  upon  the  facts  set  out  in  the  opin- 
ion.    (Post,  pp.  654-^60.) 
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5.  Evidence.     Admissible  binder  charge  of  accessory  before  the  fact. 

On  the  trial  of  an  accessory  before  the  fact,  it  is  essential  to 
establish  the  guilt  of  the  principal  offender;  and  hence  all 
evidence  competent  to  prove  or  rebut  his  guilt,  including  his 
confessions,  is  admissible.     (Post,  660,  661.) 

Cases  cited  and  approved:  Self  v.  State,  6  Bax.,  244;  Morrow  v. 
State,  14  Lea,  484. 

6.  Same.     Record  of  conviction  of  principal  admissible  on  trial  of 

accessory. 

The  record  of  the  conviction  of  the  principal  offender  is  com- 
petent and  admisisible  on  the  trial  of  an  accessory  before  the 
fact.  It  affords  primal  facie  evidence  of  the  principal's  guilt. 
The  entire  record  proper  should  be  introduced  and  its  effect 
confined  to  proof  of  the  prlncipaVs  guilt.     (Post,  PP-  66t,  662.) 

Cases  cited  and  approved:  Duncan  v.  (ribbs,  1  Yer.,  25.5:  Lewis  v. 
Bullard,  3  Hum.,  206;  Willis  v.  Louderbach,  5  Lea,  561. 

7.  Charqe  of  Court.     Imtdvertent  use  of  wrong  word  not  reversible, 
whetu 

The  use  of  the  word  "that"  for  "whether'*  in  this  sentence  of 
the  Court's  charge,  viz.:  *'If  you  find  that  D.  did  the  slaying, 
you  will  find  tfuit  it  was  unlawfully  done,"  does  not  constitute 
reversible  error  where  it  is  evident  from  the  context  and  the 
whole  body  of  the  charge  that  it  was  a  mere  inadvertence  and 
could  not  have  misled  the  jury.     (Post,  P-  662.) 

8.  Same.    Directions  as  to  evidence  applicable  to  different  counts. 

It  is  not  the  duty  of  the  Court,  in  its  charge  to  the  jury,  on  the 
trial  of  a  defendant  under  an  indictment  containing  several 
counts,  to  point  out  the  specific  parts  of  the  evidence  applicable 
to  each  count,  but  to  state,  in  general  terms,  the  rules  by  which 
the  jury  shall  be  governed  in  applying  and  considering  the 
evidence.     (Post,  pp.  662,  663.) 

{),  Same.     As  to  icelght  of  confeaslons. 

It  is  proper  for  the  Court  to  charge  that  confessions  are  to  be 
weighed  in  the  light  of  the  facts  and  circumstances  that  sur- 
rounded the  prisoner  at  the  time  they  were  made.  (Post,  pp. 
663,  664.) 

10.  Jury.     Discharging  juror  in  defendanVs  absence. 

It  is  not  reversible  error  for  the  Court  to  discharge  a  juror  be- 
fore the  jury  had  been  sworn,  upon  discovering  that  he  was 
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not  a  freeholder  or  householder,  in  the  absence  of  defendant, 
where  his  counsel  were  present  i^nd  made  no  objection.  (PosU 
p.  665.) 

11.  Same.     ExpresBion  that  does  not  disqualify  Juror, 

A  juror  is  not  disqualified  to  sit  upon  a  jury  in  a  case  of  wife- 
murder  by  having,  without  knowledge  of  facts,  and  wholly 
upon  information  obtained  from  rumor,  made  the  statement 
that  **if  he  (defendant)  was  guilty  of  murdering  his  wife,  he 
deserved  to  be  hung.''    {Post,  PP-  665,  666.) 

12.  Same.     Weight  of  judge's  fiiiding  on  question  of  juror's  disqualifi- 
cation. 

Where  a  juror  has  denied  making  the  disqualifying  statement 
proved  against  him  by  a  single  witness,  this  Court  will  not  dis- 
turb the  trial  Judge's  finding  in  his  favor.     (Post,  p.  666.) 

13.  Same.    Objection  propter  defectum. 

Objection  propter  defectum — e.g.,  that  a  juror  was  a  minor — comes 
too  late  after  verdict,  even  if  not  known  to  or  discoverable  by 
defendant  at  an  earlier  date.     (Post^  p.  666.) 

Cases  cited  and  approved:  Draper  v.  State,  4  Bax.,  246;  McClure 
V.  State,  1  Yer.,  206;  Gillespie  v.  State,  8  Yer.,  507;  Hamilton 
V.  State,  101  Tenn.,  418. 


FROM    JEFFEKSON. 


Appeal    in    error    from    Circuit    Court    of    Jeffer- 
son   Count V.     W.    R.    IIk^ks^    J. 

W.    F.    Park    and    W.    J.  ^fcSwEEx    for    Givens. 

Attorney-general    Pickle    for    State. 

Beard^    J.      The    plaintiff    in    error    was,    after    in- 
dictment    and     trial,     found     guilty     of     the     murder 
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of  his  wife.  The  indictment  contained  two  counts. 
The  first  of  these  charged  him  with  feloniously, 
willfully,  deliberately,  premeditatedly,  and  with  malice 
aforethought  committing  murder  in  the  first  de- 
gree upon  the  body  of  his  wife,  Martha  J. 
Givens.  The  second  count  charged  that  unlaw- 
fully; willfully,  feloniously,  premeditatedly,  and  of 
malice  aforethought  he  counseled,  commanded,  hired, 
procured^  and  induced  one  John  W.  Dawn  to 
kill    and    murder    her. 

A  motion  to  quash  this  second  count  was  made 
upon  the  ground  that  it  failed  to  charge  that 
l)a^\^l,  "in  consequence  of  said  hiring,  command- 
ing, '  procuring,  etc.,  did  in  fact  kill  and  murder 
the    said    Martha    J.    Givens." 

This  motion  was  overruled,  and  the  action  of 
the  trial  Judge  in  this  regard  is  assigned  as 
error. 

We  agree  with  the  Court  below  in  its  holding. 
The  count  in  question,  after  charging  that  plain- 
tiff in  error  "unlawfully,  willfully,  deliberately, 
feloniously,  premeditatedly,  and  of  his  malice  afore- 
thought did  counsel,  command,  hire,  procure,  and 
induce  one  John  W.  Dawn,  on  the  day  and  year 
aforesaid,  in  the  State  and  count  v  aforesaid,  uu- 
lawfully,  willfully,  feloniously,  deliberately,  premedi- 
tatedly, and  of  his  malice  aforethought  to  kill 
and  murder  one  Martha  J.  Givens,  with  certain 
guns  and  pistols,  by  shooting  her  and  killing" 
her     "with     said     weapons,"     then     adds:     "Whereby 


652  KNOXVILLE : 


Givens  v.  State. 


of  the  wounds  and  effects  thereof"  she  '"instantly 
then    and    there    died." 

The     rule     is    that    the    statement     of    the    offense 

should     be     sufficientlv     certain     to     notifv     the     de- 

t/  t. 

fendant  and  the  Court  of  the  nature  of  the 
crime  charged,  and  to  enable  the  defendant  to 
plead  any  judgment  which  may  be  rendered  in 
the  case  as  a  bar  to  subsequent  prosecution  for 
the    same    offense. 

We  think  this  count  answers  the  requirements 
of  this  ruie.  A  fair  and  reasonable  construction 
.of  its  language  gave  notice  to  the  defendant  that 
he  was  charged  with  hiring  I)a\^Ti  to  murder  Mrs. 
Givena,  and  that  as  a  result  of  this  hiring  she 
was  murdered  by  him.  It  is  true  apter  words 
might  have  been  used  to  express  the  latter  part 
of  the  charge,  but  to  hold,  as  it  is  now  insisted, 
that  thev  fail  to  aver  murder  by  Dawn  as  the 
result  of  the  previous  procurement  by  the  de- 
fendant, would  be  not  onlv  to  violate  the  ordi- 
nary  rules  for  the  construction  of  language,  but 
also  to  run  counter  to  the  will  of  the  Legisla- 
ture, as  expressed  in  the  Code  (Shannon's,  Sec- 
tions 7077,  7078),  and  the  growing  inclination  of 
\hh  Court,  repeatedly  announced,  to  escape  from 
tlie  embarrassment  of  technicalities  that  are  "empty 
and  A\ithout  reason,  and  tend  to  defeat  law  and 
rio-ht."  Wallace  v.  Sfafo,  2  Lea,  35;  State  v. 
Stalfnj,    3     Lea,     567;     GlideioeU    v.     State,     15    Lea, 
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135;  Isham  v.  Stale,  1  Rnecd,  111;  IJale  v. 
State,    1    Cold.,    168;   Wood    v.    State,    14    Lea,    461. 

This    assignment    is    therefore    overruled. 

Having  disposed  of  this  preliminary  question,  it 
is  proper,  in  view  of  the  contention  that  the  evi- 
dence does  not  support  tlie  verdict,  to  state  the 
facts  found  in  the  record,  upon  which  rests  the 
conviction  of  the  plaintiff  in  error  of  murder  in 
the  first  des:ree  under  the  first  count  in  the  in- 
dictment. 

The  theory  of  the  State  was  and  is  that  plain- 
tiff in  error  had  become  ffreatlv  infatuated  with 
one  Sarah  Jane  Worsham,  with  whom  he  had 
sustained  criminal  relations  up  to  a  short  time 
before  she  left  the  neighborhood  of  the  home  of 
the  plaintifl  in  error  to  join  her  husband  in  an- 
other State,  and  tliis  infatuation  led  him  to  take 
steps  to  have  his  wife  murdered ;  that  in  order 
to  accomplish  this  he  employed  one  Dawn,  o 
young  nephew  of  his,  who  had  been  partially 
raised  bv  him  and  who  was  under  his  domina- 
tion,  to  perpetrate  the  act;  that  on  the  night  of 
the  homicide  he  induced  his  wife  to  seat  herself 
in  front  of  an  uncurtained  window,  where  the 
upper  part  of  her  body  -was  exposed  to  tlie 
view  of  ])awn,  who  was  on  the  outside  of  the 
house,  and  who,  with  a  gun  that  had  been  exam- 
ined by  the  plaintiff  in  error  and  prepared  by 
him  for  the  deed,  fired  the  fatal  shot.  The 
State    further    insists    that    in    order    to    divert    sus- 
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picion  from  himself,  plaintiff  in  error  took  a  seat 
near  his  wife,  but  out  of  range  of  the  assas- 
sin's gun,  and  protected  from  it  by  the  jamb  of 
the  windoAv,  and  was  sitting  there  under  the  pre- 
tense of  reading  a  newspaper  when  the  shot 
which    killed    her    was    fired    by    DawTi. 

The  facts  to  support  this  theory  are  niunerous, 
and,  it  is  insisted  by  the  State,  place  its  truth 
beyond    all    reasonable    doubt. 

That  the  plaintiff  in  error  had  sustained  crim- 
inally intimate  relations  with  Mrs.  Worsham  is 
confessed  by  him.  Five  letters  which  he  admits 
were  from  him  to  her  are  in  the  record.  These 
letters  were  evidently  written  to  and  received  by 
her  a  short  time  l)efore  she  left  that  neighbor-, 
hood,  with  a  view  of  rejoining  her  husband,  and 
when,  it  would  seem,  for  some  reason,  she  had 
broken  oft',  or  was  about  to  break  off,  her  rela- 
tions with  Givens.  They  indicate  his  infatuation 
for  this  woman  and  a  state  of  mind  bordering 
on  frenzy  because  of  her  change  of  demeanor  to 
him  and  his  anticipated  separation  from  her. 
They  are  full  of  crude  and  extravagant  expres- 
sions of  love  for  her,  reproaches  for  her  late 
coldness  to  him,  and  protestations  that  life  with- 
out   her    would    be    intolerable. 

The  fact  of  his  attachment  to  Mrs.  Worsham 
and  their  exchange  of  notes  and  letters,  as  shown 
by  the  record,  had  come  to  the  knowledge  of 
Mrs.       Givens,      resulting      in      great      distress      of 
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mind  to  her.  The  husband  and  wife  had  dis- 
agreements growing  out  of  this  knowledge,  which, 
at  least  on  his  part,  were  angry  and  exasperat- 
ing. To  a  witness  who  was  sent  for  at  the 
time  of  one  these  disagreements,  and  who  found 
Mrs.  Givens  in  tears,  the  plaintiff  in  error  said: 
"People  that  she  (his  wife)  talked  .  about  were 
as  good  as  she."  Another  witness,  who  worked 
for  and  with  Givens,  testified  that  the  latter  and 
his  wife  had  trouble  about  this  woman,  and 
when,  on  one  occasion  in  her  grief  she  was 
seeking  to  dissuade  him  from  visiting  this  woman, 
he  had  heard  Givens  tell  her  he  would  go  and 
do  as  he  pleased.  To  this  witness  Givens  made 
a  proposition  looking  to  the  killing  of  the  hus- 
band of  Mrs.  Worsham,  and  at  the  same  time 
he  talked  of  going  off  with  her.  To  still  another 
witness,  who  was  working  with  him,  he  told  a 
story  of  a  man  in  North  Carolina  who  hired 
another  to  kill  his  wife,  and  he  (Givens)  asked 
the  witness  if  he  knew  of  any  method  by  which 
they  could  get  his  wife  out  of  the  way,  and 
said  if  it  could  be  done,  then  he  and  witness 
would  go  to  Knoxville  and  have  a  good  time 
with    whisky    and    women. 

This  is  a  sufficient  reference  to  the  record  to 
show    both    motive    and    purpose. 

Mrs.  Givens  was  killed  about  7:15  o'clock  of 
the  evening  of  the  18th  or  19th  of  April,  1896. 
It    is    a    matter    worthv    of    notice    that    Mrs.  Wot- 
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sham  had  left  for  Indiana  or  Illinois  onlv  a 
short  time  before — according  to  one  of  the  wit- 
nesses, about  the  1st  of  that  April.  In  the  late  after- 
noon preceding  the  killing,  Dawn  was  observeil 
going  down  to  a  pasture  not  very  far  from 
Givens'  house.  Givens  had  arranged  with  the 
owner  for  the  pasturage  of  his  horse  there  for  a  few 
days.  Dawn  was  seen  bv  at  least  one  witness 
in  this  pasture.  He  went  down  on  foot,  and  in 
a  little  while,  and  not  long  before  sundown,  he 
was  followed  by  Givens  on  horseback.  About  dusk 
Givens  was  observed  coming  back  and  going  in 
the  direction  of  his  home,  and  later  DawTi  also 
returned.  Dawn  stopped  at  the  house  of  a  neigh- 
bor for  a  short  time,  picking  a  banjo,  and  then 
laid  it  down,  saying  he  was  going  across  the 
river  to  see  his  sweetheart,  but  instead  went 
toward  the  home  of  Givens.  Within  a  few  min- 
utes thereafter  the  little  village  was  alarmed  bj 
the  loud  report  of  a  gun,  followed  soon  by  cries 
of  lamentation  coming  from  Givens.  Neighbors  at 
once  orathered,  and  thev  found  the  bodv  of  ^Irs. 
Givens  lying  on  the  floor,  the  head,  neck,  and 
other  upper  portions  of  the  lx>dy  perforated  with 
shot  or  balls,  from  the  effect  of  which  she  in- 
stantly died.  The  plaintiff  in  error,  as  were  his 
yoimg  children,  was  indulging  in  expressions  of 
grief.  When  asked  by  his  neighbors  how  the  kill- 
ing occurred,  he  said  that  just  before  the  shoot- 
ing    his     wife     had     taken     her    seat     at     the     sewing 
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machine,  which  stood  in  front  of  the  window,  to 
do  some  sewine:  for  him ;  that  in  order  to  shade 
her  eyes  from  the  light  of  the  lamp,  which 
stood  on  it,  he  had  placed  his  hat  on  her  head, 
and  that  he  then  sat  down  at  the  end  of  the 
sewing  machine,  and  was  engaged  in  reading  a 
Sunday  school  paper,  when  he  was  astounded  by 
the  report  of  the  gun,  followed  bv  the  fall  of 
his  wife's  body  to  the  floor.  He  added  that  he 
thought  that  the  shot  was  intended  for  him,  and 
that  as  his  wife  had  on  his  hat,  the  assassin 
had    mistakenly    fired    at    her    for    him. 

The  weapon  with  which  the  killing  was  done 
was  fired  from  the  outside;  the  shot  or  balls  in 
entering  broke  one  or  more  panes  of  glass,  and 
the  sash  was  powder  burnt,  this  last  fact  indi- 
cating that  the  murderer  stood  only  a  short  dis- 
tance from  Mrs.  Givens,  who  sat  just  on  the 
inside  of  the  window.  In  addition,  the  window 
curtains  were  up,  or  pulled  back,  and  there  was 
no  obstruction  of  the  view  and  no  reason  whv 
there     shoitld     be     anv     mistake     as     to     the     identity 

K  f 

of    Mrs.     Givens. 

The  record  is  full  of  evidence  as  to  the  ex- 
cellency    of     the     character     of     Mrs.     Givens.      Her 

I.' 

neighbors  regarded  her  as  a  Christian  woman,  and 
no  suggestion  is  made  of  a  motive  for  her  mur- 
der   save    as    found    in    the    theory    of    the    State. 

Soon  after  the  gathering  of  the  neighbors,  a 
search    was    made    for     signs    of     the    murderer.      In 

19  P— 42 
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an  old  kitchen  or  outhouse  on  Givens'  place  was 
found  a  gun.  On  being  examined  it  was  dis- 
covered that  one  of  the  barrels  had  been  recently 
fired.  It  was  a  breech-loading  gun.  When 
broken,  it  was  found  that  there  was  an 
empty  shell  in  one  barrel.  At  least  two 
of  the  witnesses,  upon  placing  this  barrel  to  the 
face,  discovered,  as  they  thought,  that  it  was  still 
warm,  as  from  a  recent  shot.  Upon  putting  a 
finger  into  the  muzzle,  powder  stains  were  made 
upon  it.  After  this  examination,  one  or  more 
witnesses  said:  "This  is  the  gun  that  did  the 
killing;"  and  Givens,  who  was  in  the  group  mak- 
ing the  search,  said:  "^Jfo,  I  reckon  not;  that  is 
an  old  gnn.  which  will  not  fire."  Later,  however, 
he  said  when  speaking  as  he  did  he  thought  it 
was  his  son  Carl's  old  gim;  that  he  did  not 
know  that  this  gun  (the  one  fired)  was  on  the 
place.  Subsequently  it  developed  that  this  was  a 
gim  belonging  to  another  party,  which  Dawn 
some  time  before  had  brought  over  to  Givens' 
place. 

During  the  evening  Carl,  the  young  son  of 
plaintiff  in  error,  in  his  grief,  said:  "No  one 
killed  mamma  but  old  West  Dawn."  To  this  the  fa- 
ther replied:  "Hiish,  Carl;  I  do  not  believe  Wessie 
did  any  such  thing."  Why  Carl  suspected  Dawn  of 
the  killing  does  not  appear,  but  that  he  did  do  so 
is  as  certain  on  this  record  as  is  the  fact  that 
Dawn     did      fire     the     fatal     shot;      and     why     the 
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father  should  thus  deny  the  charge  of  the  son, 
we  think,  in  the  light  of  the  evidence,  cannot 
be  explained  save  on  the  idea  that  he  sought  to 
divert  suspicion  from  Dawn,  feeling  that  his  own 
safety    depended    on    doing    this    successfully. 

The  next  day  was  Sunday,  and  the  inquest 
was  then  held.  The  result  of  this  inquest  gave 
plaintiff  in  error  great  concern.  One  of  the  wit- 
nesses (Mims)  testified  that  after  the  inquest  the 
plaintiff  in  error  asked  him  what  the  finding  of 
the  jury  was,  and  if  he  (Givens)  was  in  any 
way  implicated  by  it,  and,  in  reply,  the  wit- 
ness referred  him  to  the  Coroner,  who  was  then 
writing  the  finding  of  the  jury.  Two  witnesses 
say  they  heard  Givens,  during  the  day,  say  to 
Dawn:  "Die  with  the.  tale  in  your  mouth,"  and 
another  says  that  after  the  inquest  he  was  sitting 
with  Dawn  and  Givens,  when  the  former  said 
to  Givens:  "You  do  not  believe  I  killed  Aunt 
Mattie,  do  you?"  and  Givens  replied:  "No,  Wessie, 
I  cannot  believe  it.  Tell  the  same  straight  tale 
about  it  and  you  will  come  out  all  right."  Dawn 
was  then  under  arrest,  and  this  admonition  was 
given  about  the  time  the  officer  was  taking  him 
away.  A  little  later  in  the  day  Givens  was  ar- 
rested. 

After  his  arrest  Dawn-  made  several  confessions, 
in  which  he  admitted  he  killed  his  aunt,  and 
gave  the  details  of  the  preparation  for  and  per- 
petration    of    the     murder.     In '  these     he     implicated 


660  KNOXVILLE : 


Oivens  V.  State. 


m 

his  uncle  and  said  the  murder  was  committed 
with  reluctance  by  him,  and  only  upon  the  press- 
ing importunity  of  the  plaintiff  in  error.  One  of 
these  was  made  to  a  newspaper  reporter  in  Knox- 
ville  a  day  or  two  after  the  murder,  and  in  the 
immediate  presence  of  Givens.  Instead  of  denying 
the  statements  of  Dawn  and  denouncing  them  as 
false,  as  would  have  been  done  by  an  innocent 
man,  he  simply  said,  "Why,  Wessie,  I  don't  see 
how    you    can    tell    such    a    tale    on    me!" 

It  is  imnecessaxy  to  pursue  with  further  detail 
the  testimony,  as  we  think  it  establishes  beyond 
all  reasonable  doubt  that  plaintiff  in  error  pro- 
cured the  shooting;  that  he  had  Mrs.  Givens  sit 
at  her  sewing  machine  with  a  lighted  lamp  on 
it  throwing  full  light  upon  .her,  and  that  he  was 
present  near  her,  but  in  a  position  where  he  was 
personally  safe,  when  the  gun  was  fired.  On  the 
record  the  jury  were  fully  warranted  in  finding 
that  plaintiff  in  error  was  guilty  of  murder  in 
the  first  degree  under  the  first  count  of  the  in- 
dictment. 

Many  errors  are  assigned  upon  the  action  of 
the  lower  Court  in  admitting  or  excluding  testi- 
mony. Of  these  errors  the  larger  and  altogether 
the  greatest  number  are  predicated  upon  the  idea 
that  the  second  count  in  the  indictment,  charging 
Givens  with  being  an  accessory  before  the  fact, 
was  not  good,  and  should  have  been  quashed. 
Having,     however,     held    that     this     count     was    good. 
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these  objections  are  necessarily  removed.  For  all 
the  testimony  which  would  have  been  competent 
to  show  Da^v^l,  as  principal,  guilty  of  murder, 
if  he  had  been  on  trial,  was  equally  competent 
against  Givens,  thus  charged  as  being  accessory 
before  the  fact.  Dawn,  the  principal,  had  already 
been  tried  and  convicted.  In  such  a  case  the 
rule  is  well  settled  that  when  afterwards  the  ac- 
cessory before  the  fact  is  put  on  trial  the  pro- 
ceedings are  to  be  conducted  as  if  the  principal 
was  again  on  trial,  and  the  case  against  the 
accessory  will  not  be  gone  into  until  the  case 
against  the  principal  is  established.  Self  v.  State, 
6    Bax.,    244. 

Under  this  rule  confessions  of  Dawn,  though 
not  made  in  the  presence  of  Givens,  under  the 
second  count  were  competent,  not  to  fix  guilt  on 
plaintiff  in  error,  but  to  show  the  guilt  of  Dawn 
and  the  grade  of  his  offense.  Self  v.  State, 
supra;  Morrow  v.  State,  14  Lea,  484;  Wharton's 
Crim.  Ev.,  Sec.  702 ;  2  Bishop  on  Grim.  Pro- 
cedure,   Sec.    13. 

The  record  of  Dawn's  conviction  was  also  com- 
petent under  the  second  count,  as  prima  .  facie  ev- 
idence of  his  guilt  fWhar.  Crim.  Ev.,  Sec.  602; 
2  Bish.  Crim.  Pro.,  Sec.  12),  and  being  compe- 
tent it  was  the  dutv  of  the  State  to  introduce 
the    whole.    Duncan    v.     Oibbs,    1    Yer.,    255 ;    Lewis 

V.     Bullard,    3     Hum.,     206;     Willis    v.     Louderbach, 

* 

5    Lea,    561. 
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In  regard  to  all  this  class  of  testimony  the 
State  distinctly  and  properly  announced  tliat  it 
waft  not  to  be  considered  by  the  jury,  save  in 
connection  with  the  question  of  Givens'  guilt  un- 
der   the    second    count. 

But  even  if  anv  errors  were  committed  in 
these  matters,  yet  as  the  conviction  of  plaintiff 
in  error  on  the  first  count  was  equivalent  to  an 
acquittal  under  the  second  count,  they  would  not 
now  be  considered,  under  the  rule  in  Deberry  v. 
State,    99    Tenn.,    207. 

Other  assignments  of  error  upon  the  action  of 
the  trial  Judge  in  admitting  or  excluding  testi- 
mony, outside  the  class  which  have  just  been  con- 
sidered, are  disposed  of  orally  as  not  being 
deemed  sufficiently  important  to  be  embraced  in 
this    written    opinion. 

A  number  of  errors  are  assigned  on  the  charge 
of  the  trial  Judge.  It  is  said  he  assumed  the 
province  of  the  jury  in  the  following  clause:  "If 
you  find  that  Dawn  did  the  slaying,  you  will 
find  that  it  was  unlawfully  done."  It  is  evident, 
however,  from  the  context,  as  well  as  the  whole 
body  of  the  charge,  that  the  word  "that"  by 
mere  clerical  error  is  substituted  for  "whether," 
and  that  the  jury  could  not  have  been  misled  by 
this    inadvertence. 

On  the  subject  of  conspiracy  the  Court  said: 
"In  finding  what  the  truth  is  on  this  question 
(whether    there    was    a    conspiracy    resulting    in    the 
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death  of  Mrs.  Givens  and  defendant  a  party  to 
it)?  7^^^  will  apply  the  facts  and  circumstances  in 
the  light  of  your  common  sense  as  men,  as  you 
will  do  with  reference  to  other  questions  in  the 
case.  You  will  remember,  however,  in  determining 
this  question,  whether,  in  fact,  there  was  one  (a 
conspiracy)  or  not.  You  cannot  look  to  or  con- 
sider anything  which  Dawn  may  have  said  when 
not  in  the  presence  or  in  the  hearing  of  Givens, 
nor  anything  said  to  Dawn  after  the  death  of 
Mrs.    Givens." 

This  clause  was  directed  to  the  first  count,  and 
it  is  objected  to  upon  the  ground,  incorrectly  as- 
sumed, that  its  effect  was  to  have  the  jury,  in 
determining  the  question  of  conspiracy,  look  to  all 
the  evidence  in  the  case,  except  that  specially 
excluded  by  the  trial  Judge  from  their  considera- 
tion, and  it  is  insisted  that  what  the  trial  Court 
should  have  done  was  to  call  their  attention  to 
the  specific  parts  of  the  testimony  which  they 
could  consider  on  this  question.  This  objection  is 
not  well  taken.  !N'o  such  duty  as  is  here  insist- 
ed on  devolved  on  the  trial  Court.  His  duty  was 
fully  discharged,  when,  excluding  testimony  as  to 
Dawn's  statements  which  they  could  not  consider, 
he  directed  the  jury  in  a  general,  but  sufficiently 
intelligible  way,  to  look  to  the  proven  facts  bear- 
ing on  this  particular  issue.  This,  in  effect,  is 
what    he    did     do. 

On    the    subject    of    statements    made    in    the    pres- 
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enee  of  plaintiff  in  error  the  Court  said:  "Part 
of  the  evidence  in  this  cause  consists  in  what 
is  claimed  to  he  statements  of  certain  witnesses, 
made  in  the  presence  of  defendant,  what  was  thus 
said,  I  suhmit  to  you,  together  with  what  defend- 
ant did  and  said  at  the  time,  and  the  circum- 
stances surrounding  him  at  the  time  of  such 
statements,  with  the  instructions  hereafter  given. 
Statements  thus  made  and  which  implicate  one 
thus  charged,  if  not  denied  or  explained  by  the 
one  charged,  are  considered  as  circumstances 
against  the  charged  one.  What  statements  (were) 
made  in  the  presence  of  the  defendant  in  the 
case,  you  must  find,  then,  with  reference  to  all  the 
facts  and  circumstances  surrounding.  You  will, 
for  yourselves,  fix  the  weight  to  be  given  to  the 
evidence    all    taken    together." 

Taking  this  clause  in  connection  with  other  and 
later  portions  of  his  charge,  the  trial  Judge  evi- 
dently meant,  and  we  think  the  jury  could  not 
have  understood  otherwise,  that  as  to  these  vari- 
ous statements  the  jury  should  take  the  testimony 
as  to  the  conditions  surrounding  the  prisoner  when 
the  particular  statements  were  made  and  give  such 
weight  to  it,  as  under  these  conditions  it  was 
entitled  to  ,  and  not,  as  is  insisted  in  error,  that 
he  told  the  jury  to  consider  these  with  all  the 
other  testimony  on  every  other  question  in  the 
case. 

We    have    examined    the    other    criticisms    made    on 
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the  charge,  and  without  following  them  in  detail^ 
we  deem  it  sufficient  to  say  they  are  not  well 
taken. 

Again,  there  was  no  error  in  overruling  the 
various    grounds    for    a    new    trial. 

1.  After  being  accepted  as  a  juror,  one  Aslin- 
ger  was  discharged  by  the  Court  upon  the  discov- 
ery that  he  was  neither  a  householder,  nor  a 
freeholder.  This  was  before  the  jury  was  fully 
made  up  and  in  the  temporary  absence  of  the 
prisoner.  There  was  conflicting  evidence  as  to 
whether  the  counsel  for  the  prisoner  waived  his 
presence  and  the  trial  Judge  says  in  the  bill  of 
exceptions  that  at  least  three  counsel  were  pres- 
ent, and  fullv  infonned  of  the  fact  when  the 
grounds  of  incompetency  were  called  to  his  atten- 
tion and  acted  upon  by  him,  and  that  if  not 
actually  consenting,  at  least  they  made  no  objec- 
tion of  the  Court's  action.  Having  remained  silent 
then,  when  an  intimation  from  them  would  un- 
questionably have  postponed  the  Court's  action  un- 
til their  client  was  present,  their  protest  after 
trial    was    too    late. 

2.  The  effort  to  show  that  Henderson,  a  juror, 
had  prejudged  the  case  failed.  The  statement  al- 
leged as  a  disqualifying  one,  which  he,  on  his 
voir  dire,  confessed  to  have  made,  was  not  such. 
He  did  say  in  conversation  with  friends,  had 
with  regard  to  the  current  rumors  as  to  the 
guilt    of    Givena,    that    "if    he    was    guilty    of    mur- 
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dei'ing  his  wife,  he  deserved  to  be  hung."  He  did 
not  profess  a  knowledge  of  the  facts  or  express 
an  opinion,  even  on  rumor,  as  to  the  guilt  or 
innocence  of  the  prisoner.  His  expression  was  one 
that  we  think  would  come  to  the  lips  of  anyone 
abhorrent  of  so  unnatural  a  crime.  As  to  the 
•statement  of  Rebecca  Jones,  the  fifteen-vear-old 
daughter  and  companion  of  an  unchaste  mother, 
that  this  juror  had  said  to  her  that  he  hoped  he 
might  be  taken  on  the  jury,  as  he  wanted  to 
hang  Givens,  it  was  positively  denied  by  Hender- 
son. This  issue  was  for  the  trial  Judge,  and  we 
see  no  reason  to  complain  of  him  for  accepting 
the  denial,  rather  than  the  affirmation  of  this 
young  girl,  coming  as  she  did,  from  disreputable 
surroundings. 

3.  One  of  the  jurors  trying  this  case  was  a 
minor,  though  a  married  man  and  a  householder. 
This  was  an  objection  propter  defectum,  and  came 
too  late  after  verdict,  though  not  discovered  until 
then.  Draper  v.  State,  4  Bax.,  246;  McClure  v. 
State,  1  Yer.,  206;  Gillespie  v.  State,  8  Yer., 
507;    Hamilton    v.    State,    101    Tenn.,    418. 

The    judgment    of    the    lower    Court    is    affirmed. 
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Chattanooga   Electric    Ey.    Co.    v.    Mingle. 

(Knoxville..  March    30,     1900.) 

1.  Nbgliosnce.    Presumed,  when. 

Negligence  on  the  part  of  an  electric  street  railway  company  in 
the  selection,  construction  or  supervision  of  its  guy  wire,  is 
presumed,  without  further  evidence,  from  the  fact  that  such 
wire,  dangerously  charged  with  electricity,  falls  on  or  near  a 
public  street,  even  though  its  fall  was  caused  by  a  stroke  from 
the  deranged  trolley  of  a  passing  car.     (PosU  PP'  S67-672.) 

2.  Electbic  Street  Railways.     Required  to  exercise  high  degree  of 

care. 

Electric  street  railways  are  required  to  exercise  a  high  degree 
of  care  both  in  the  construction  of  their  lines  and  in  the  con- 
tinued maintenance  of  the  same  in  a  good  and  safe  condition. 
(Post^  p.  670.) 

Cases  cited:  21  Col.,  371;  107  Cal.,  130. 
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FROM      HAMILTON. 


Appeal     in     error     from     the     Circuit     Court     of 
Hamilton    County.     Floyd    Estill^    J. 

Brown  &   Spurlock  for  Electric  Railway   Co. 

■ 
S.    B.    Smith,    for    Mingle. 

Bb.vrd,     J.     The     plaintiff     in     error     operates     a 
line    or    lines    of    electric    railway    in    the    city    of 
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Chattanooga,  with  overhead  trolley  wires.  The  de- 
fendant in  error,  while  riding  a  bicycle  with  due 
care,  along  one  of  the  most  used  public  streets 
of  that  city,  suddenly  found  that  he  was  about 
to  run  over  a  fallen  guy  wire  of  the  electric 
company,  and  in  endeavoring  to  avoid  it,  received 
a  serious  injury,  to  recover  damages  for  which 
this    suit    was    brought. 

The  case  discloses  that  an  approaching  car,  in 
some  unexplained  way  slipped  its  trolley,  which,  as 
it  rose,  struck  this  giiy  wire  and  broke  it.  On 
breaking  it  fell  to  the  ground  immediately  in 
front  of  the  defendant  in  error.  At  the  time  of 
the  accident  the  wire  was  carrying  at  least  500 
volts  of  electricity,  an  amount  perilous  to  the  life 
or    limb    of    one    who    came    in    collision    with    it. 

This  being  the  entire  case,  upon  submitting  it 
in  charge  to  the  jury,  the  trial  Judge  said  that 
the  rule  of  res  ipsa  loquitur  applied,  and  if  they 
were  satisfied  the  injury  to  the  plaintiff  was  the 
proximate  result  of  the  fallen  wire,  then  there 
arose  a  presumption  of  negligence  on  the  part  of 
the  defendant  company,  which,  unless  refuted, 
would    entitle    plaintiff    to    recover. 

The  trial  having  resulted  in  a  verdict  against 
the  electric  company,  and  its  motion  for  a  new 
trial  being  overruled,  the  case  is  presented  to  this 
court  on  an  assignment  of  error  in  the  foregoing 
instruction. 

We     agree    with     the    counsel    of    plaintiff    in    er- 
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ror  that  the  rule  is  "that  those  who  go  on  a 
highway  may  well  be  held  to  do  so  subject  to 
their  taking  upon  themselves  the  risk  of  injury 
from  inevitable  danger,  where  carelessness  cannot 
be    charged    upon    any    one." 

But  was  the  fall  of  a  dangerously  charged  guy 
wire  an  inevitable  danger?  That  it  was  unexpect- 
ed, is  no  doubt  tnie;  but  many  accidents  occur 
from  defective  mechanical  contrivances  which, 
though  not  anticipated,  are  by  no  means  inevita- 
ble, because  they  might  have  been  avoided  by  the 
exercise  of  care  corresponding  with  the  danger  at- 
tendant upon  the  contrivance.  In  the  case  at  bar, 
the  guy  wire,  charged  as  it  was  with  a  heavy 
electric  current,  was  suspended  over  a  street 
crowded  with  persons,  passing  at  all  times  of  the 
day,  was  intrinsically  dangerous,  yet  the  risk  of 
accident  therefrom  was  not  inevitable.  If  the  wire 
was  made  of  good  material  and  was  properly  at- 
tached above  and  below,  and  then  carefully  super- 
vised, there  was  no  inevitable  danger  incident  to 
its  suspension  above,  the  street.  If,  however,  the 
wire  was  imperfectly  constructed  or  attached,  or, 
if  properly  attached  in  the  beginning,  it  was  neg- 
lected for  a  period  of  time  sufficiently  long  for 
expansion  or  strain  upon  it  to  weaken  the  attach- 
ments, then  it  did  become  a  menace  to  the  pub- 
lic, and  the  company  being  guilty  of  the  negli- 
gence which  contributed  to  this  condition,  was  re- 
sponsible     for      the      damage      proximately      resulting 
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therefrom.  Such  a  wire  is  used  as  a  brace  to 
strengthen  and  hold  in  place  the  main  wire  or 
wires,  and  is  put  up  not  to  fall,  but  to  retain 
its  safe  level  above  the  street.  To  accomplish  the 
purpose  of  its  erection,  it  was  required  to  be 
heavy  and  strong  enough  to  stand  the  force  of 
the  strain,  as  well  as  that  of  an  ordinary  blow. 
It  is  common  experience  that  in  propelling  a 
car,  the  trolley  will  sometimes  slip  from  the  wire 
along  which  it  is  passing,  and  if  in  so  doing  it 
comes  in  contact  with  a  guy  wire,  it  is  apparent 
that  the  latter  should  be  of  sufficient  strength  and 
fixitv  to  withstand  the  violence  of  the  sroke,  and 
if  it  fails  to  do  so,  it  is  not  an  unreasonable 
inference  that  there  has  been  negligence  iir  its 
selection,  construction,  or  supervision.  In  view  of 
the  extreme  peril  consequent  on  the  displacement 
and  fall  of  the  wires,  and  in  the  operation  of  an 
electric  railway  syst-em,  it  is  essential  that  a  high 
degree  of  care  be  exercised,  not  only  in  their 
construction,  but  in  their  continued  maintenance  in 
a  good  and  safe  condition.  Denver  Con.  Co.  v. 
Simpson^  21  Colorado,  371;  Qirande  v.  Electric 
Imp.    Co.,    107    California,    120. 

If  this  be  not  done,  then  with  the  growing 
network  of  wires  suspended  over  the  streets  of 
our  to\\Ti8  and  cities,  those  who  use  these  streets 
in  the  exercise  of  a  common  right,  will  do  so 
in    constant    peril. 

TTuder     these     circumstances,     we     think     no     hard- 
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ship  is  imposed  upon  the  defendant,  who  is  using 
this  dangerous  agency  of  electricity  along  overhead 
wires,  when  an  accident  occurs  from  a  wire 
which  has  fallen  to  the  street,  or  dangerously 
near  it,  in  requiring  him  to  repel  a  presumption 
of  negligence.  Unless  the  rule  of  res  ipsa  loqui- 
tur is  applied,  it  is  evident  in  a  large  number 
of  cases,  liability  for  the  resulting  injury  will  be 
escaped.  It  is  within  the  power  of  the  defend- 
ant at  all  times  to  show  whether  he  has  exer- 
cised due  care  i»  the  selection  of  material,  in 
their  erection  and  subsequent  supervision,  while  to 
prove  an  actionable  lack  in  these  things,  would 
l)e,  in  most  cases,  practically  beyond  the  reach  of 
the    party    injured. 

The  rule  laid  down  by  the  trial  Judge  in 
this  case  has  been  applied  frequently.  Kearney  v. 
London^  etc,  R.  R.  Co.,  L.  R.,  5  Q.  B.,  411, 
Avas  an  action  to  recover  for  an  injury  to  one 
who,  passing  over  a  brick  bridge,  was  struck  by 
a  brick  falling  from  one  of  its  piers.  The  bridge 
was  three  years  old,  and  just  before  the  injury 
in  question,  a  train  had  crossed  it.  In  answer  to 
the  insistence  that  before  he  could  recover  the 
plaintiflF  must  show  acts  of  negligence,  and  that 
the  dislodgment  might  have  resulted  from  a 
change  of  temperature  against  which  no  foresight 
could    have    guarded,    Cockbum,    C.    J.,    said: 

"It  is  true  that  it  is  possible  that  from 
changes     in     the     temperature,     a     brick     might     get 
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into  the  condition  in  which  this  brickwork  ap- 
pears to  have  been  from  causes  operating  so  speed- 
ily as  to  prevent  the  possibility  of  any  diligence 
and  care,  applied  to  such  a  purpose,  intervening 
in  due  time  so  as  to  prevent  icny  accident.  But 
inasmuch  as  our  o^vn  experience  of  these  things 
is,  that  bricks  do  not  fall  out,  when  brickwork 
is  kept  in  a  proper  state  of  repair,  I  think 
Avhere  an  accident  of  this  sort  happens,  the  pre- 
sumption is  that  it  is  not  the  frost  of  a  single 
night,  or  of  many  nights,  that  would  cause  such 
a  change  in  the  state  of  the  brickwork,  as  that 
a  brick  would  fall  out  in  this  way;  and  it  must 
be  presumed  that  there  w^as  not  that  inspection 
and  that  due  care  on  the  part  of  the  defendant 
which    it    was    their    duty    to    apply." 

It  seems  eminently  proper  that  it  should  pre- 
vail, in  view  of  what  has  been  said,  in  a  case 
like  the  present.  In  2  Jaggard  on  Torts,  See. 
864,  the  author  says  that  proof  of  contact  with  a 
live  wire  and  of  damages  resulting  therefrom, 
makes  a  complete  case  of  prima  facie  negligence 
against  the  defendant,  and  in  Crosswell  on  Elec- 
tricity, Sec.  249,  it  is  said  the  mere  fact  that 
an  electric  wire  sags  or  falls,  affords  sufficient 
evidence  of  negligence.  And  such  was  the  holding 
in  Uggla  v.  IF.  E.  St.  By,  Co,,  160  Mass.,  354, 
and  Snyder  v.  Wheeling  Electric  Co.,  39  L.  R. 
A.,    502     (West    Va.    Rep.,    1897). 

Wo  find  no  error  in  the  record,  and  the  judg- 
ment   of    the    lower    Court    is    affirmed. 
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Smith    v,    Jackson. 
(Nashville,     December  20,    1899.) 

pRiviLBOK  Tax.     On  (ments  for  laundries  located  outside  Uie  State^ 
valid. 

The  imposition  of  a  privilege  tax  upon  '*  agents  for  lauDdries  lo- 
cated outside  the  State  "  does  not  infringe  the  commerce  clause 
of  the  Federal  Constitution.  The  business  in  which  such  agent 
engages,  to  wit,  gathering  up  soiled  linen  and  foi  warding  it 
to  his  nonresident  principal  to  be  laundered,  and  receiving 
and  delivering  it  to  the  owners  on  its  return,  and  collecting 
10  p— 43  [673] 
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the  price  of  the  service,  does  not  constitute  a  transaction  of 
commerce. 

Case  cited  and  approved:  8  Wall.,  168. 

Cited  and  disting-uished:  State  v.  Scott,  98  Tenn.,  254. 


FEOM    HOBERTSON. 


Appeal  in  error  from  Circuit  Court  of  Robert- 
son   County.     A.    H.    Munfobd^    J. 

A.   P.   Crockett  and   L.   T.   Cobb  for  Smith. 

H.  C.   Carter  and  A.  E.  Garner  for  Jackson. 

Beard,  J.  The  defendant  in  error  is  a  citizen  of 
this  State,  residing  in  the  town  of  Springfield. 
He  was  for  some  time  prior  to  the  institution 
of  this  suit  the  agent  in  that  place  of  a  laundrv 
located  in  Kentucky.  His  business,  as  well  as 
habit,  was  to  collect  the  soiled  linen  of  his  neigh- 
bors and  express  it  to  his  principal  in  Kentucky, 
to  be  washed  and  laundered.  When  this  was 
done,  it  was  sent  back  to  him,  and  he  then  de- 
livered it  to  its  owner  or  owners,  receiving  from  them 
the  price  of  the  entire  service,  which  he  divided 
equally  with  his  principal.  The  question  presented 
in  this  record  is:  Was  this  agent  engaged  in 
commerce,  so  as  to  be  protected  by  the  interstate 
clause  of  the  Federal  Constitution  from  the  pay- 
ment of  the  privilege  tax  imposed  on  his  occu- 
pation    by     Sec.     4     of     Chap.     432     of     the     legie- 
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lative  Act  of  1899?  The  Circuit  Court  held  that 
he  was,  and  hence  this  appeal  by  the  County 
Clerk. 

The  word  "commerce"  found  in  this  clause  can- 
not be  held  to  embrace  a  transaction  such  as  is 
here  presented.  It  implies,  when  used  by  business 
men,,  as  it  is  defined  by  Mr.  Webster,  the  lexi- 
cographer, trade  or  traffic,  as  in  the  exchange  of 
specific  articles  or  commodities,  or  else  of  these 
for  money  or  its  representative.  In  a  case  like 
the  present,  nothing  in  the  true  commercial  sense 
is  sold  or  exchanged.  The  agent  takes  the  arti- 
cles committed  to  his  care,  and  agrees  with  the 
owner  that  he  will  send  them  across  the  State 
line  and  have  certain  labor  bestowed  on  them, 
and,  when  returned,  then  he  is  to  receive  com- 
pensation equal  to  this  labor.  There  is  no  com- 
modity created  of  which  the  ownership  is  changed. 
It  is  simply  a  personal  contract  based  ori  a  valu- 
able consideration,  having  no  element  of  a  com- 
mercial transaction  falling  within  the  protection  of 
this    clause    of    the    Constitution. 

In  Paul  V.  Virginia,  8  Wall.,  168,  a  resident 
of  Virginia,  representing  insurance  companies  lo- 
cated in  another  State,  delivered  a  policy  to  a 
citizen  of  Virginia  in  violation  of  a  law  of  the 
State  requiring,  as  preliminary  to  the  exercise 
of  such  an  agency,  that  a  license  should  be  ob- 
tained, and  when  prosecuted,  he  undertook  to 
avail    himself    of    the    commerce    clause    of    the    Fed- 
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eral  Constitution.  But  the  Supreme  Court  of  the 
United  States  said  the  weakness  of  this  defense 
was  "in  the  character  of  the  business.  Issuing  a 
policy  of  insurance  is  not  a  transaction  of  com- 
merce. The  policies  are  simple  contracts  of  in- 
demnity against  loss  by  fire,  entered  into  between 
the  corporations  and  the  assured,  for  a  considera- 
tion paid  by  the  latter.  These  contracts  are  not 
articles  of  commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of  trade  and 
barter  offered  in  the  market  as  something  having 
an  existence  and  value  independent  of  the  par- 
ties to  them.  They  are  not  commodities  to  be 
shipped  or  forwarded  from  one  State  to  another 
and  then  put  up  for  sale.  They  are  like  other 
personal  contracts  between  the  parties,  which  are 
completed  by  .  .  .  the  transfer  of  the  consid- 
eration. Such  contracts  are  not  interstate  transac- 
tions, though  the  parties  may  be  domiciled  in 
other    States." 

This  is  decisive  of  the  contention  of  defendant 
in  error.  It  is  proper  to  say  that  this  case  is 
clearly  distinguishable  from  that  of  State  v.  Scott, 
98  Tenn.,  254.  There  the  enlarged  picture,  the 
property  of  the  Chicago  artist,  sent  into  this 
State  to  be  paid  for  by  one  of  its  citizens,  was 
a  valuable  article,  and  the  transaction  between  the 
parties  by  which  the  ownership  was  changed  waj« 
one    of    interstate    commerce. 

The    judgment    of    the    lower    Court    is    reversed. 
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Bkizendixe   v.   State. 

(Nashville.     December   20,    1899.) 

Appeal.    Contempt. 

Appeal  does  not  lie  from  a  judgment  inflicting  punishment  for 
contempt  committed  in  the  presence  of  the  Court.  The  rem- 
edy against  arbitrary  and  oppressive  judgments  in  such  cases 
is  by  habeas  corpus^  or  by  writ  of  error  or  certiorari,  with  su- 
persedeas to  be  granted  by  this  Ck>urt. 

Cases  cited:  Ex  parte  Martin,  5  Yer.,  456;  Ragsdale  u  State,  2 
Swan,  415;  State  v.  Galloway,  5  Cold.,  327;  Hundhausen  v.  Ins. 
Co.,  5  Heis.,  702;  Brooks  v.  Fleming,  6  Bax.,  331;  State  v.  War- 
ner, 13  Lea,  52. 


FROM    SUMNER. 


Appeal  in  error  from  Circuit  Court  of  Sumner 
County.     A.  H.  Munford,  J. 

J.   J.   Turner  for  Brizendine. 

Attorney-general  Pickle  for  State. 

Beard^  J.  The  plaintiff  in  error  was  a  witness 
in  his  own  behalf  in  a  ease  prosecuted  against 
him  for  a  violation  of  a  criminal  statute.  While 
undergoing    a    cross-examination    by    an    attorney    rep- 
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resenting  the  State,  in  answering  a  proper  ques- 
tion put  to  him,  he  was  guilty  of  a  flagrant 
contempt  committed  in  the  presence  of  the  Court. 
For  this  contempt  he  was  fined  $25  and  sen- 
tenced to  ten  days'  imprisonment.  Subsequently, 
for  reasons  satisfactory  to  the  Circuit  Judge,  he 
was  relieved  of  the  imprisonment,  but  the  fine 
was  permitted  to  stand.  From  the  judgment  of 
the  Court  inflicting  this  fine  he  prayed  and  per- 
fected   an    appeal    to    this    Court. 

Was    plaintiff    in    error    entitled    to    this    appeal? 

Beginning  as  early  as  1823  or  1824  witli 
the  unreported  case  of  Ex  parte  Shumatej  it 
was  held  that  a  WTit  of  error  did  not  lie  from 
a  judgment  for  contempt  committed  in  the  face 
of  the  Court.  Again,  in  1830,  in  Ex  pa^te  Mar- 
tin, 5  Yerger,  456,  the  Court,  through  Judge 
Catron,  referring  to  the  Shumate  case  as  one  in 
which  much  care  had  been  l)estowed  upon  the 
opinion,  aflirmed  the  soundness  of  the  rule  an- 
nounced in  it  and  denied  the  right  of  appeal 
in  such  a  case.  In  Ragsdale  v.  State,  2  Swan, 
415,  this  Court  once  more  recognized  a  judgment 
in  contempt  as  one  from  which  no  appeal  would 
lie.  In  this  last  case  this  statement  was  a  dictum, 
but  in  1868,  in  the  case  of  The  State  v.  Oallo- 
way,  5  Cold.,  327,  the  direct  question  was  pre- 
sented, and  it  was  then  held,  after  a  careful  ex- 
amination, that,  upon  sound  reason  and  well-estab- 
lished   authority,     a     writ     of     error    would     not    lie 
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from  such  a  judgment.  In  that  case  it  is  said 
that  "the  power  to  punish  for  contempt  is  abso- 
lutely essential  to  the  protection  and  existence  of 
Courts.  To  be  effectual,  the  power  must  be  in- 
stant   and    inevitable." 

These  cases  (except  that  in  2  Swan)  involved 
the  right  of  appeal,  or  to  a  writ  of  error  from 
a  judgment  for  contempt  committed  in  the  face 
of  the  Court.  This  Court,  however,  declined,  in 
Hundhausen  v.  U.  8.  F.  &  M.  Ins.  Co.,  6  Heis., 
to  apply  the  rule  announced  in  them  to  a  case 
of  contempt  for  the  violation  of  orders  and  de- 
crees of  the  Court — that  is,  to  cases  involving 
contempt  committed  other  than  in  its  presence, 
and  it  was  then  held  that  writs  of  error  and 
supersedeas  were  available  to  the  party  who  de- 
sired the  judgment  in  such  a  case  reviewed.  In 
line  with  this  was  the  case  of  Brooks  v.  Flem- 
ing, 6  Bax.,  331,  decided  by  this  Court  in  1873. 
There  the  proceeding  was  for  contempt  in  the 
violation  of  an  injimction,  and  it  was  said  that 
"the  right  of  appeal  ...  is  quite  clear 
where  the  contempt  was  not  committed  in  the 
face  of  the  Court."  But  the  Court  added:  "It 
will  not  lie  in  such  case,  .  .  .  for  the  strong 
reasons     instanced     by     Judge     Colim     (Catron?)     in 

Andrew  L.  Martin,  ex  paHe,  5  Yerg., 
457,  as  well  as  for  the  additional  one  that  the 
entire  matter  of  contempt  can  never  be  presented 
to    any    Court    just    as    it    occurred,     except    to    the 
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one  in  whose  presence"  it  did  take  place,  "as, 
for  example,  the  language  of  the  party  may  be 
of  itself  abstractly  unobjectionable,  while  the  man- 
ner, the  look,  the  tone  of  voice,  the  gesture  may  makf- 
a  case  of  flagrant  contempt.  .  .  .  Not  so, 
however,  in  cases  in  which  the  contempt  consists 
in  doing  a  forbidden  act,  or  in  omitting  to  do 
an  act  commanded.  These  are  contempts  not  in 
the  presence  of  the  Court,  and  can  only  be  brought 
to  its  knowledge  and  invoke  its  action  upon  the 
testimony    of    others." 

It  will  thus  be  seen  that  from  1823  to  1873 
there  was  an  unbroken  line  of  authoritv  in  this 
State  that  judgments  for  contempt  such  as  we 
have  in  the  present  case,  were  not  reviewable  in 
this    Court    upon    appeal    or    writ    of    error. 

It  is  insisted,  however,  that  the  case  of  State 
V.  Warner  J  13  Lea,  52,  overturned  the  old  and 
established  a  new  rule  in  Tennessee,  under  which 
all  judgments  for  contempt,  wherever  committed, 
are  reviewable  bv  this  Court  to  the  same  extent 
as  are  other  judgments  pronounced  by  the  inferior 
Courts. 

From  the  statement  of  facts  found  in  the 
opinion  in  that  case,  it  seems  that  Warner,  served 
with  a  subpoena  issued  at  the  instance  and  upon 
the  order  of  the  Attorney-general,  appeared  before 
the  grand  jury,  and  when  asked  by  that  body 
and  the  Attorney-general  if  he  knew  of  any  gam- 
bling   in    a    clubroom    located    over    his    saloon,    de- 
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clined  to  answer,  assigning  as  reason  for  so  doing 
that  he  was  the  president  of  the  club  which 
frequented  the  room  and  that  by  answering  he 
might  criminate  himself.  Upon  this  refusal  he 
was  taken  before  the  Judge  of  the  Court,  who 
instructed  him  that  he  would  not  render  himself 
liable  to  prosecution  by  any  answer  to  a  ques- 
tion with  regard  to  gaming  he  might  make  to 
the  grand  jury.  Still  declining  to  answer,  he  was 
committed  for  contempt  of  Court.  The  case  came 
before  this  Court  upon  an  application  for  writ 
of  error  and  certiorari  and  also  for  a  supersedeas 
of    the    order    of    committal. 

In  the  disposition  of  the  cause  in  this  Court, 
three  opinions  were  delivered — one  by  Judge  Tur- 
ney,  another  by  Deaderick,  C.  J.,  concurred  in 
by  Judge  Cooke,  and  the  third  a  dissenting  opin- 
ion   by    Judge    Freeman. 

In  the  opinion  of  Judge  Tumey,  the  first 
question  discussed  by  him  is:  "Was  the  plaintiff 
in  error  before  the  grand  jury  as  the  law 
contemplates  so  as  to  subject  him  .  to  punishment 
for  a  refusal  to  answer  questions?"  This  ques- 
tion, after  a  careful  examination  of  the  statutes 
bearing  on  the  subject,  he  answers  in  the  nega- 
tive. His  words  are:  "It  follows  that  Warner 
was  not  before  the  grand  jury  and  Court  by  due 
process  of  law.  While  he  did  appear  in  obedience  to 
what  purported  to  be  a  subpoena,  that  subpoena  was 
unauthorized,   was   a   nullity,    and   gave   the    Court    no 
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jurisdiction."  Again  he  says:  "Without  having  been 
lawfully  summoned  and  sworn,  he  might  have  re- 
fused to  testify  in  any  case,  civil  or  criminal, 
and  the  Court  would  have  been  powerless  to  com- 
pel or  punish.  .  .  .  The  record  fails  to 
show  the  witness  was  either  legally  summoned  or 
sworn." 

This  was  the  real  issue  in  the  case.  This  is 
made  very  clear  from  the  opinion  delivered  by 
Deaderick,  C.  J.,  concurred  in  by  Cooke,  Sp.  J. 
The  Chief  Justice,  in  that  opinion,  says:  "The 
Attorney-general  has  no  power  to  direct  witnesses 
in  such  cases  to  be  sent  before  the  grand  jury, 
nor  have  the  Courts.  .  .  .  This  power  re- 
sides in  the  grand  jury  only,  and  then  by  sub- 
poena issued  by  their  order.  So  that  to  make 
disobedience  of  an  order  of  Court  contempt,  the 
order  must  be  one  which  the  Court  has  the 
power  to  make;  it  must,  in  the  language  of  the 
statute,  be  a  'lawful  order.' "  For  this  reason  the 
learned  Chief  Justice  concluded  that  the  Court  be- 
low was  without  jurisdiction  to  make  the  order 
of  committal,  and  for  this  reason  he  concurred 
"in  the  conclusion  announced  by  Judge  Tumey, 
that  defendant  should  be  discharged."  A  majority 
of  the  Court  also  agreed  that  writs  of  error,  of 
certiorari  and  supersedeas,  were  properly  issued, 
but  the  right  of  appeal  was  not  involved  and 
was     not     decided.      This     holding     as     to     the     right 
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of  the  contemnop  to  a  writ  of  error,  did  modify 
the    old    rule    in    that    regard,    but    no    further. 

We  think  a  sound  public  policy  requires  an 
adherence  to  the  rule  so  long  recognized  in  this 
State  to  this  extent,  at  least,  that  no  appeal 
should  be  permitted  from  a  judgment  for  con- 
tempt   such    as    we    have    in    this    record. 

To  permit  a  party  guilty  of  an  outrage  upon 
the  decorum  of  the  Court,  or  who,  by  his  con- 
tumacy exhibited  in  its  presence,  seeks  to  defy 
and  bring  discredit  on  its  officers  or  its  lawful 
methods,  when  pimished  by  fine  or  imprisonment, 
or  both,  to  stay  the  hand  of  the  Court,  while 
the  matter  is  pending  on  appeal,  would  go  f^^- 
to  paralyze  the  inferior  Judges  in  the  discharge 
of  their  official  functions,  and  to  put  them  at 
the  mercy  of  those  who  willfully  and  pertina- 
ciously   resist    established    authority. 

This  Court  has  gone  far  enough  in  allowing 
an  exception  to  the  rule,  as  applied  in  Hand- 
haiLsen  v.  U.  8.  F.  &  M.  Ins.  Co.  and  Brooks 
V.  Fleminrj,  and  Warner  v.  State,  supra,  and  will 
go  no  further,  ^or  are  parties,  by  reason  of  adher- 
ence to  this  rule,  placed  at  disadvantage,  or  left  un- 
protected as  against  arbitrary  and  oppressive  judg- 
ments for  contempt.  The  writs  of  certiorari  and 
supersedeas  and  the  writ  of  error  and  supersedeas 
to  be  granted  alone  by  this  Court  or  one  of 
its  Judges,  and  the  writ  of  habeas  corpus,  afford 
full    remedies    for    relief. 
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The  result  is  that  the  appeal  in  this  case  is 
dismissed    -with    costs. 

It  is  proper  to  say  that  even  if  this  case 
was  rightly  before  ns,  we  discover  nothing  in .  tho 
record  which  would  warrant  us  in  interfering  with 
.  the    judgment    complained    of. 
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State     v.     Frost.  ||g  g}| 

(Nashville.     January   6,    1900.) 

1.  MuinciPAL  CoBPOBATiONS.     Charter  void,  when. 

Strict  and  literal  compliance  with  statutory  requirements  is  es- 
sential in  proceeding's  for  the  incorporation  of  a  municipality. 
Hence,  a  municipal  charter  is  void  if  it  does  not  appear  that 
the  application  or  charter  was  re^ristered  as  required  by  stat- 
ute. Production  of  the  charter  in  proof  by  the  County  Reg'is- 
ter,  without  his  certificate  of  its  regrist ration,  affords  no  pre- 
sumption that  it  has  been  registered.     (Post,  pp.  688,  689.) 

Code  construed:  {  1897  (S.). 

Cases  cited  and  approved:  Woodbury  v.  Brown,  101  Tenn.,  707; 
Euohs  V.  Athens,  91  Tenn.,  25. 

:2.  Same.     No  estoppel  to  assert  iJivalidUy  of  charter. 

The  dismissal  of  a  suit  brought  to  enjoin  the  incorporation  of  a 
municipality  upon  the  ground  that  the  proceedings  were 
fraudulent  and  intended  to  evade  the  four-mile  law,  does  not 
prevent  or  estop  anyone  in  a  subsequent  suit  to  insist  upon 
the  invalidity  of  the  charter  on  account  of  failure  to  comply 
with  essential  requirements  of  the  statutes,  especially  when 
such  defects  occurred  subsequent  to  such  dismissal.  (Post, 
pp.  689,  690.) 

X  Same.    Active  operations  required  under  four-mile  law. 

To  render  sales  of  liquor  within  four  miles  of  a  school-house 
legal  as  having  been  made  within  an  incorporated  town,  there 
must  be  not  only  a  valid  incorporation  of  the  town,  but  active 
organization  and  operation,  in  good  faith  and  for  corporate 
purposes  must  be  maintained  under  its  charter.  {Post,  pp. 
690-693.) 

Cases  cited  and  approved:  State  v.  Waggoner,  88  Tenn.,  394; 
Buck  V.  State,  5  Lea,  3.51. 

4.  Same.     Power  of  Legislature  over. 

The  Legislature  has  absolute  power  over  the  creation  of  munic- 
ipal corporations.     It  may,  at  its  pleasure,  provide  for  their 


686  NASHVILLE : 


State  1).  Frost. 


creation,  or  prohibit  their  creation  altog-ether.  It  dictates  the 
terms  upon  which  municipal  charters  shall  be  gfranted.  It 
confers  such  powers  and  duties  and  imposes -such  burdens  and 
restrictions  upon  them  as  are  deemed  expedient.  (Post,  p. 
695,) 

5.  Constitutional  Law.    Amendment  of  foxt/r-mUe  law. 

Acts  1899,  Ch.  221,  which  makes  all  municipal  corporations,  cre- 
ated after  its  passag^e,  with  not  exceeding  two  thousand  in- 
habitants, subject  to  the  operation  of  the  four-mile  law,  is  con- 
stitutional and  valid.  If  the  classification  doctrine  applies  to 
statutes  of  this  character,  the  classification  of  this  statute  is 
not  arbitrary  and  capricious,  but  natural  and  reasonable. 
{Post,  pp.  693-S97,) 

Constitution  construed:  Art  XI.,  §8. 

Act  construed:  Acts  1899,  Ch.  221. 

Cases  cited  and  approved:  Railroad  v,  Harris,  99  Tenn.,  708;  Bal- 
lentine  v.  Pulaski,  15  Lea,  633;  Williams  i7.  Nashville,  89  Tenn., 
487;  Reelfoot  Lake  Dist.  v,  Dawson,  97  Tenn.,  153;  Burnetts. 
Maloney,  97  Tenn.,  697. 

Cited  and  distinguished:  Hatcher  v.  State,  12  Lea,  368. 


FROM     HOUSTON. 


Appeal  in  error  from  Circuit  Court  of  Houston 
County.     A.  H.  Munford,  J. 

J.    C.    B>tADF0RJ>    and    J.    L.    Frazee    for    Frost 

Attorney-general  Pickle  for  State. 

Wilkes^  J.  The  defendants  were  prosecuted  for 
unlawfully  selling  liquors.  They  were  tried  in  the 
Court  below  before  the  Judge,  a  jury  being 
waived,     and    were    each    fined    $60    and    costs,     aud 
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were  each  sentenced  to  sixty  days'  confinement 
in  the  county  workhouse,  and  each  has  appealed, 
and,    through    counsel,    has    assigned    errors. 

There  are  three  counts  in  the  presentment — ^the 
first  charging  the  sales  to  have  been  made  within 
four  miles  of  a  schoolhouse,  the  second  charging 
the  sales  to  have  been  made  within  four  miles 
of  an  incorporated  institution  of  learning,  and  the 
third  charging  that  the  sales  were  in  violation  of 
the    Acts    of    1899,    Chap.    221. 

The  finding  of  the  trial  Judge  was  that  the 
defendants  were  guilty  of  unlawfully  selling  in- 
toxicating liquors  as  a  beverage  within  four  miles 
of    a    schoolhouse. 

The  proof  showing  sales  of  such  liquors  within 
four  miles  of  a  schoolhouse  is  abundant  and  is 
not  denied,  but  is  conceded,  and  excused  or  justi- 
fied on  the  ground  that  they  were  within  the 
limits  of  an  incorporated  town,  and  were  not, 
therefore,    unlawful. 

It  is  conceded  that  the  sales  are  contrary  to 
the  provisions  of  the  Acts  of  1899,  Chap.  221; 
but  it  is  insisted  that  this  Act  is  unconstitu- 
tional and  invalid,  and  hence,  the  incorporation 
being  legal,  the  sale  is  permitted  and  lawful 
under  the  laws  existing  prior  to  the  passage  of 
said    Act. 

The  State  insists  that  the  corporation  is  a  sham 
and  device  to  evade  the  operation  of  the  law 
usually    called    the    "four-mile    law,"    which    prohibits 
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the  sale  of  intoxicating  liquors  within  four  miles 
of  an  institution  of  learning;  that  the  require- 
ments of  the  statute  as  to  the  formation  of  cor- 
porations have  not  been  complied  with  by  it,  and 
that    the    Act    is    constitutional    and    valid. 

The  statutes  provide  that  any  part  of  a  county 
not  within  any  municipality  may  be  incorporated 
by  any  number  of  legal  voters  over  fourteen, 
being  freeholders,  and  residing  within  the  territory 
to  be  incorporated.  Shannon,  Sees.  1881,  1882, 
and  subsequent  provisions  of  the  same  compilation, 
give  in  detail  the  proceedings  that  are  required 
to  form  the  corporation,  and  provide  that  unless 
they  are  complied  with  the  incorporation  shall  be 
void. 

It  is  insisted  that  the  record  shows  a  complete 
compliance  with  all  the  requirements  of  the  stat- 
utes relating  to  the  obtaining  of  charters.  These 
requirements  are  numerous;  they  are  set  out  with 
much  of  detail  in  Shannon's  compilation.  Sees. 
1881  to  1902,  inclusive,  and  are  epitomized  in 
the  case  of  Woodbury  v.  Brown,  101  Tenn.  (IT 
Pickle,  707).  In  that  case  it  is  said  that  all 
these  requirements  must  be  strictly  and  literally 
complied  with  to  render  the  charter  valid.  We 
cannot  now  take  the  time  to  enumerate  them  all. 
Thev  are  crude  as  a  svstem  and  somewhat  ob- 
scure. 

What  purports  to  be  the  charter  is  set  out  in 
the     record     in     the     cross-examination     of     the     wit- 
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ness,  Cooley.  It  shows  a  somewhat  informal  com- 
pliance  with  many  of  the  requirements.  We  do 
not  find  in  the  record  any  application  for 
the  charter,  as  Sec.  1882  rqeuires.  We  do 
not  find  any  evidence  of  the  poll  book  required 
in  Sec.  188*3,  nor  the  verification  prescribed  in 
Sec.  1884.  We  do  not  find  anv  evidence  of  the 
notice  prescribed  in  Sec.  1887.  Some  of  these 
matters  are  certified  to  by  the  County  Court 
Clerk.  We  do  not  find  any  evidence  that  the  ap- 
plication or  charter  was  ever  registered,  as  re- 
quired by  Sec.  1897,  in  the  county  of  Houston, 
where  the  corporation  is  to  have  its  situs.  It  is 
true  that  Cooley,  the  Register  of  the  county,  when 
cross-examined,  stated  that  he  produced  the  char- 
ter and  set  it  out  in  haec  verba,  but  he  does 
not  state  that  it  was  ever  registered.  This  regis- 
tration is  essential  to  the  validity  of  the  cor- 
poration,  and  without  it  the  corporation  is  in- 
valid. Shannon,  Sees.  1897  to  1899;  Woodbury 
V.  Brown,  17  Pickle,  707;  Ruohs  v.  Athens,  7 
Pickle,    25. 

We  cannot  presume  from  tlie  mere  fact  recited 
in  the  record  that  the  Kegister  of  the  county  pre- 
sented the  charter,  that  it  was  registered:  besides, 
the  fact  that  the  cliarter,  on  being  set  out,  ha?^ 
no  certificate  of  registration,  negatives  any  sucli 
presmnption,    if    it    could    arise. 

It  is  said,  alsoj  that  the  corporation  is  not 
made     in     good     faith,     but     is     a     mere     sham     to 
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evade  the  laws  relating  to  the  sale  of  intoxicating 
liquors.  During  the  pendency  of  the  proceedings 
for  obtaining  the  charter,  and  when  they  had  so 
far  progressed  as-  that  an  election  was  about  to 
be  held,  a  bill  was  filed  in  chancery  to  enjoin 
further  proceedings  upon  the  grounds  above  stated. 
The  case  so  far  progressed  that  this  Court  af- 
firmed the  decree  of  the  Court  of  Chancery  Ap- 
peals, which  held  that  the  incorporation  could  not 
be  enjoined  upon  the  ground  of  fraudulent  pur- 
pose; but  that  if  the  requisite  steps  were  taken 
as  prescribed  by  statute,  the  charter  could  be  ob- 
tained and  the  incorporation  had.  That  case,  how- 
ever, turned  upon  the  effect  of  the  fraudulent 
purpose  to  evade  the  law,  and  not  upon  any  de- 
fects in  the  steps  taken  to  comply  writh  the 
statutory  requirements,  and  the  defect  now  pointed 
out  did  not  then  exist,  as  the  proceedings  had 
not  reached  that  stage  of  the  incorporating  process. 
This  being  «o,  the  prior  adjudication  in  that 
case  is  not  conclusive  of  the  questions  raised  in 
this.  It  was  developed  in  that  case,  and  in  the 
evidence  in  the  present  case,  that  the  town  of 
Erin,  containing  1,200  or  1,500  people,  had  sur- 
rendered its  charter  in  order  to  prevent  the  sale 
of  intoxicating  liquors  near  its  schools,  in  which 
the  defendant  had  unlawfully  and  persistently  en- 
gaged, and  thereupon  the  defendant,  Frost,  with 
others,  had  surveyed  a  plat  of  some  five  or  six 
acres    of    ground    contiguous    to  Erin    and    proceeded 
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to  have  the  same  incorporated.  The  new  town 
was  to  be  situated  about  half  way  between  Erin 
and  Arlington,  and  was  to  be  called  "Midway." 
There  were  only  fifteen  voters  within  the  limits 
of  the  proposed  corporation,  and  its  entire  popu- 
lation was  less  than  100.  It  had  no  business 
house  in  it,  except  the  saloon  of  the  defendant, 
.Frost,  which  was  erected  immediately  upon  the 
incorporation,  and  the  sale  of  liquors  began  be- 
fore any  corporate  acts  were  done  thereunder.  It 
appears  that  the  defendant.  Frost,  was  elected 
Mayor,  and  a  man  named  Reeves  was  elected  Re- 
corder, but  the  latter  had  moved  off  to  some 
other  locality,  and  ceased  to  be  a  citizen.  No 
streets  were  graded  and  no  fire  department  or 
water-works  established.  No  taxes  had  ever  been 
levied  or  collected  for  municipal  purposes.  ,  The 
latter  omission,  so  usual  in  the  administration  of 
municipal  government,  is  attempted  to  be  excused 
on  the  ground  that  the  Mayor  has  been  kept  so 
busy  defending  the  corporate  existence  of  his 
town,  and  has  been  so  continuously  in  jail  since 
its  incorporation,  that  he  has  had  no  opportunity 
to  exercise  this  customary  municipal  function, 
which  he  will  proceed  to  do  so  soon  as  circum- 
stances will  permit.  It  appears  that  the  entire 
taxable  property  in  the  incorporated  limits  is  about 
$2,100,  and  that  defendant's  saloon  constitutes 
about    one-third    of    this. 

In     view     of    these     facts     the     State     insists     that 
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even  if  all  the  requisites  to  procure  incorporation 
.had  been  complied  with,  still  it  was  not  a  going 
concern  and  a  corporation  in  active  operation,  and 
hence  it  falls  under  the  rule  laid  down  in  the 
case  of  the  State  v.  Waggoner,  4  Pickle,  294, 
which  was  a  case  in  which  the  four-mile  law 
was    construed,    and    in    which    it    was    said: 

■'It  has  been  held  that  the  corporation  in  which 
the  sale  is  protected  must  be  an  active,  vital  or- 
ganization, and  if  in  fact  a  corporation  exists, 
but  is  not  sustained  and  kept  in  organized  good 
faith  operation,  such  sale  within  four  miles  of  an 
incorporated  institution  of  learning  is  :imlaAvful. 
Two  questions  are  open  in  such  case  on  this 
point:  1..  Was  the  original  corporation  void? 
2.  If  valid,  is  an  active  organization  and  opera- 
tion .in  good  faith  and  for  corporate  purposes 
maintained  ?  If  the  charter  is  absolutely  void,  of 
course  it  can  be  so  treated  in  any  collateral  at- 
tack. If  not  void,  but  there  is  no  organization 
and  operation  \inder  it  in  good  faith,  this  can 
be    shown    in    proof." 

In  Buck'  V.  The  State,  5  Lea,  351,  it  was 
said : 

"It  was,  in  any  event,  the  purpose  of  the 
Legislature,  in  excepting  from  the  general  pro 
visions  of  the  Act  against  the  sale  of  liquors 
within  four  miles  of  an  institution  of  learning, 
only  to  except  sales  within  the  limits  of  a  tovni 
or     city    actually    organized     as     a     corporation.      The 
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existence  of  a  charter  not  accepted  or  acted  upon 
in  fact  would  not  meet  the  object  or  purpose  of 
the    exception." 

It  is  said  the  Act  of  1899,  Chao.  221,  is  un- 
constitutional  and  void,  because  it  conflicts  with 
Sec.  8,  Art.  XT.,  of  the  Constitution  of  Tennessee. 
The  argument  is  tJiat  it  makes  a  partial  and 
imequal  application  of  what  is  called  the  four- 
mile  law — ^that  is,  that  liquor  is  allowed  to  be 
sold  in  incorporated  towns  of  the  State  having 
2,000  inhabitants  or  less  which  were  in  existence 
prior  to  the  passage  of  the  Act  on  April  17, 
1899.  while  in  such  towns  incorporated  subsequent 
to  that  date  it  could  not  be  sold;  and  this,  it 
is  claimed,  is  an  arbitrarv  and  unnatural  classi- 
lication  and  discrimination  prohibited  by  the  Con- 
stitution. To  support  this  view,  defendants  rely 
upon  the  case  vi  Hatcher  v.  The  State,  12  Lea, 
368.  In  that  case  the  Court  considered  an  Act 
passed  in  1883,  amending  the  four-mile  law  of 
1877  so  that  is  should  not  apply  to  the  sale 
of  liquors  within  the  limits  of  corporations  or- 
ganized under  the  Act  of  1882,  Chap.  127,  known 
as  taxing  districts  of  the  second  class,  to  which 
it  was  made  to^  ^PV^Jy  ^^^  within  which  such 
sales  were  made  unlawful.  The  Court,  in  that 
case,  held  the  Act  invalid,  because  it  was  not  a 
law  governing  all  municipal  corporations  of  the 
State,  but  only  such  as  were  organized  under 
the     Act     of     IS  82,     and     made     sales     in     such    cor- 
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porations    illegal,    while    in    other    corporations    they 
were    legal. 

The  question  presented  is:  Does  the  amending 
Act  of  1899  stand  upon  the  same  footing  as  that 
of  1883  above  referred  to?  The  substance  of  the 
Act  of  1899  is  that  sales  of  intoxicating  liquors 
shall  not  be  made  within  four  miles  of  an  in- 
stitution of  learning,  even  though  it  be  within 
an  incorporated  town,  if  such  town  was  incor^ 
porated  after  the  passage  of  the  Act  and  does 
not  contain  as  many  as  2,000  inhabitants.  The 
argument  is  that  the  effect  of  the  amendment  is 
to  distinguish  between  corporations  for  municipal 
purposes  by  providing  that  sales  may  be  made  in 
such  corporation,  no  matter  how  many  or  few  in- 
habitants it  contained,  if  it  was  in  existence  be- 
fore the  Act  was  passed,  but  if  subsequently  char- 
tered, it  must  contain  2,000  inhabitants  in  order 
to  make  such  sales  legal.  The  original  Act  of 
1877,  known  as  the  four-mile  law,  was  sustained 
upon  the  ground  that  it  was  a  reasonable  police 
regulation,  the  theory  being  that  incorporated  towns 
would  provide  the  necessary  police  force,  so  as  to 
keep  doAvn  disturbances  and  breaches  of  peace  that 
arise  out  of  the  sale  and  use  of  intoxicatinsr 
liquors  as  a  beverage.  Carrying  out  this  idea,  it 
is  not  an  unreasonable  requirement  that  the  cor- 
poration should  have  as  many  as  2,000  inhab- 
itants, since  it  could  be  fairly  presumed  that  ade- 
quate   police    protection    could    not    be    furnished    and 
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maintained  in  corporations  of  less  size;  so  that  we 
think  if  the  amendment  had  been  broad  enough 
to  apply  to  all  corporations  having  less  than 
2,000  inhabitants,  it  could  be  no  more  objection- 
able than  was  the  original  Act  in  requiring  a 
corporation,  in  order  to  legalize  the  sale,  which, 
if  made  outside  of  a  corporation,  would  be  illegal. 
But  the  argument  g^^es  still  further,  to  the  effect 
that  a  difference  and  distinction  is  made  between 
corporations .  chartered  before  the  Act  and  those 
chartered  afterwards,  though  they  may  each  have 
the  same  number  of  inhabitants.  Is  such  a  pro- 
vision unconstitutional?  Its  operation  is  wholly 
prospective,  and  it  has  no  effect  on  existing  cor- 
porations. It  operates  upon  all  corporations  there- 
after to  be  incorporated.  The  General  Assembly  has 
the  right  to  dictate  the  terms  upon  which  char- 
ters shall  be  hereafter  granted.  It  may  give  to 
future  corporations  such  powers  and  duties  and 
throw  around  them  such  restrictions  as  it  mav 
deem  proper.  It  might,  indeed,  apply  the  2,000 
limit  to  corporations  already  existing,  but  it  did 
not  see  proper  to  do  so.  It  has  not  attempted  to 
interfere  with  existing  conditions,,  but  simply  to  apply 
a  more  restricted  rule  to  future  corporations.  It 
might  have  prohibited  the  creation  of  any  more 
corporations.  If  it  provides  for  future  corporations, 
it  may  dictate  the  terms  of  their  charter,  so  that 
no  unreasonable  discrimination  is  made  -between 
those    in    like    condition    and    circumstances,   and    this 
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provision  applies  to  all  future  eorporatious.  The 
principle  decided  is  analogous  to  that  maintained 
in  Railroad  v.  Harris,  99  Tenn.,  708,  where  the 
legality  of  a  privilege  tax  upon  railroads  was 
sustained,  although  only  two  railroads  in  the  State 
were  aifected  by  it  and  subject  to  it  under  the 
terms    of    the    law. 

Even  if  we  concede,  therefore,  that  the  classi- 
fication d^trine  applies  to  municipal  corporations, 
which  admits  of  grave  doubt  (Ballentine  v.  Pu- 
laski, 15  Lea,  633;  Williams  v.  Nashville,  89 
Tenn.,  487;  Reelfoot  Lake  v.  Dawson,  97  Tenn., 
153;  Burnett  v.  Maloney,  97  Tenn.,  697),  the 
classification  made  in  this  case  is  not  arbitrarv 
and  capricious  but  reasonable  and  natural,  and 
based  upon  the  idea  that  sales  of  intoxicating 
liquors  will  be  allowed  only  when  adequate  police 
power  can  be  afforded  to  protect  the  peace  and 
good    order    of    the    locality. 

The  reasonableness  of  such  classification  is  em- 
phasized in .  this  case,  since  it  is  evident  that 
with  a  voting  population  of  only  fifteen,  and  a 
taxable  property  of  only  $2,100,  no  adequate  po- 
lice force  could  be.  maintained  to  preserve  society 
from  disturl>ance  and  breaches  of  peace  arising  out 
of    the    sale    of    intoxicating    liquors. 

We  are  of  opinion,  therefore,  that  the  defend- 
ants are  not  protected  by  the  so-called  incorpora- 
tion in  this  case,  because  of  the  defects  in  pro- 
curing   the    charter    already    mentioned,    and    because 
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it  is  not  in  good  faith  an  active  corporation,  anil 
because  it  violated  the  Act  of  1S99  referred  to, 
and  said  Act  is  constitutional,  and  that  they  have 
violated  the  law  in  making  the  sales,  and  the 
judgment  of  the  Court  below  is  affirmed  with  costs. 
The  a])plication  for  continuance  in  this  case  on 
account  of  the  absence  of  distinguished  foreign  . 
counsel  was  properly  refused.  It  appears  that  de- 
fendants had  able  local  counsel  to  represent  them, 
and  we  can  see  no  prejudice  to  them  in  the 
case.' 
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Jackson     v.     Byrnes. 

(Nashville.      January    6,    1900.) 

1.  CoNTBACT.    Not  against  jmblic  policy, 

A  contract  is  not  void,  as  bein^  contrary  to  public  policy,  by 
which  the  seller  of  a  livery  stable  and  outfit  obligates  himself 
to  the  purchaser  not  to  engage  in  the  same  business  at  the 
same  place  so  long  as  the  latter  continues  in  the  business  at 
that  place.     (Post,  jyp.  699,  700.) 

Cases  cited:  Slack  v.  Suddoth,  102  Tenn.,  375. 

2.  Damagxs.    Measure  of , 

The  measure  of  damages  for  the  breach  of  a  contract  by  the 
seller  of  a  livery  stable  and  outfit  not  to  engage  in  business  at 
the  same  place  so  long  as  his  purchaser  remained  in  that  busi- 
ness, is  not  the  difference  in  the  value  of  the  property  with 
the  good  will  and  without  the  seller's  competition,  and  the 
value  of  the  property  without  the  good  will  and  with  compe- 
tition of  the  seller,  but  such  actual  damages  and  loss  as  the 
purchaser  may  be  able  to  prove  up  to  the  date  of  the  institu- 
tion of  the  action.     (Post,  pp.  700-704.) 

Cases  cited:  Muse  v.  Swayne,  2  Lea,  251;  Leinau  v.  Smart,  11 
Hum.,  307;  Slack  v.  Suddoth,  102  Tenn.,  375;  Bank  v.  Bank,  7 
Lea,  420. 

3.  Injunction.    Is  the  effective  remedy,  when. 

Injunction  is  the  effective  remedy  for  breach  of  a  contract  by 
which  one  party  agrees  not  to  engage  in  business  in  competi- 
tion with  another  at  a  particular  place  for  an  un?imited  time, 
where  the  contract  does  not  fix  any  amount  that  shall  be  re- 
coverable for  ite  breach.     (Post,  p.  703.) 
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A.   E.   Gabner   and   L.   T.   Cobbs   for  defendant. 
J.  W.  Bybnes  and  R.   L.  Peck  for  plaintiffs. 

Wilkes,  J.  Jackson  sold  to  Byrnes  a  livery 
stable  and  outfit  for  $1,500,  situated  in  the  town 
of  Cedar  Hill,  Robertson  County.  The  purchaser 
insists  that  as  a  part  consideration  for  this  con- 
tract, Jackson  agreed  that  he  would  not  engage 
in  the  same  business  at  that  place  so  long  as  he, 
the    purchaser,    continued    in    the    business. 

The  contention  is  that  he  breached  this  agreement 
by  letting  horses  and  wagons  to  hire.  The  plain- 
tiff sued  for  this  breach,  and  there  was  a  trial 
before  the  Court  and  a  jury,  and  a  verdict  and 
judgment  for  $400,  and  defendant  has  appealed 
and    assigned    errors. 

As  the  first  assignment  of  error,  it  is  said 
that  such  contract  is  contrary  to  public  policy, 
and    should    not    be    enforced. 

In  this  connection  it  is  said  there  is  a  vari- 
ance between  the  allegation  in  the  declaration  and 
the  evidence;  that  the  declaration  alleges  that  the 
defendant  was  obligated  not  to  enter  into  the 
business  at  Cedar  Hill,  while  the  evidence  was  to 
the  effect  that  he  would  not  enter  into  the  busi- 
ness anywhere.  We  think  this  contention  not  well 
made,  and  taking  the  evidence  as  a  whole,  it 
clearly  appears  that  Cedar  Hill  was  the  place  of 
the  location  of  the  business,  and  that  the  contract 
did     not     relate     to     doing     business     anywhere     else. 
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We  do  not  think  such  an  agreement  is  so  op- 
posed to  public  policy  as  to  be  void.  Such  con- 
tracts have  been  upheld  and  enforced  by  the  Courts, 
Beach  on  Modern  Law  of  Contracts,  Vol.  2,  Sec. 
15C9 ;     Clark    on    Contracts,    pages    448,    449. 

It  is  well  to  remark  in  this  connection  that 
the  case  is  not  simply  one  of  a  sale  of  good 
will.  A  sale  merely  of  good  will  does  not,  of 
itself,  imply  a  contract  on  the  part  of  the  ven- 
dor   to    not    engage    again    in    a    similar    business. 

Lord  El  don  defined  "good  will"  as  simply  a 
possibility  that  the  old  customers  would  resort  to 
the  old  place.  But  this  definition  is,  perhaps,  too 
restricted.     Slack    v.     Suddoth,    102    Tenn.,     375. 

Suffice  it  to  say  that  an  obligation  not  to 
enter  into  a  similar  business  will  not  be  implied 
from  a  mere  sale  and  transfer  of  good  will,  and 
the  present  is  not  such  a  case,  but  one  where 
there  was  an  express  parol  agreement  collateral  with 
the  conveyance  of  the  property,  but  not  embodied 
in  it,  not  to  enter  into  competition  in  the  same 
business  and  territory  as  the  plaintiff  did  business 
in    so    long    as    he    continued    in    it. 

The    next    assignment    is    as    to    the    measure    of 

■ 

damages.  The  Court  charged  the  jury  that  the 
proper  measure  was  the  difference  in  value  of  the 
property  with  the  good  will  and  without  compe- 
tition of  the  defendant,  and  the  value  of  the 
property  without  the  good  will  and  with  the  com 
petition    of    the    defendant.      In    the    same    connection 
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the  trial  Judge  instructed  the  jury  that  they  must 
look  to  the  evidence  and  see  if  there  was  any 
competition,  and  its  character  and  extent,  whether 
full  or  slight,  and  the  extent  to  wliich  the  property 
was  depreciated  from  the  purchase  price  as  agreed 
on  and  as  shown  by  the  proof,  as  the  damages 
plaintiff  would  be  entitled  to  recover.  We  do  not 
understand  the  trial  Judge  to  mean  that  a  single 
act  of  competition  would  be  a  breach  of  the  con- 
tract, and  he  did  not  intend  to  lay  dowTi  two 
rules,  but  only  to  instruct  the  jury  as  to  how 
thev  should  arrive  at  the  difference  in  value  with 
and  without  the  competition.  But  it  is  said  the 
rule  itself  is  erroneous,  and  that  the  proper  rule 
is  that  the  plaintiff  can  only  recover  such  aclual 
damages  and  loss  as  he  may  be  able  to  show  up 
to  the  bringing  of  the  suit.  Authorities  are  cited 
upon  both  theories.  One  difHculty  in  the  ease 
arises  from  the  fact  that  the  contract  is  virtually 
unlimited  as  to  time — that  is,  so  long  as  plaintiff 
remained  in  the  business  defendant  was  not  to 
op])ose  him,  and  it  would  be  im])ossible  to  say 
how    long    he    would    continue    in    business. 

Tn  the  case  of  ^fusc  v.  Sirai/ne,  2  Lea,  251, 
Muse  sold  a  stock  of  liquors  to  Swayne,  and 
agreed  to  not  enter  into  competition  or  rent  his 
house  for  that  purpose  for  ten  months,  and  gave 
a  bond  for  $500  to  secure  the  performance  of 
the  contract.  The  Court  held  that  ^the  penalty  of 
the     bond     must     be     treated     as    liquidated     damages, 
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upon  the  ground  that  it  would  be  difficult  if  not 
impossible  to  ascertain  the  damages  actually  sus- 
tained; and  the  sum  specified  in  the  bond  must 
be  treated  as  damages  if  not  unconscionable  and 
xmreasonable,  as  otherwise  no  measure  of  damages 
could    be    fixed    upon. 

In  the  case  of  Leinau  v.  Smarts  11  Hum., 
307,  the  defendant  sold  the  plaintiff  a  tavern, 
garden,  stables,  etc.,  at  McMinnville,  called  the 
Cain  House.  At  the  time  the  defendant  owned 
another  hotel  at  the  same  place  called  the  Jewell 
House,  and  it  was  one  of  the  terms  of  the  con- 
tract that  this  house  was  to  be  closed,  though  it 
was    not    incorporated    in    the    deed. 

The  defendant  breached  the  contract  by  leasing 
the  Jewell  House  to  another  party  for  three  years, 
and  suit  was  brought.  But  two  questions  appear 
to  have  been  contested  in  the  case.  The  first  was 
whether  the  agreement  not  to  rim  the  Jewell  House 
could  be  set  up  by  parol  when  it  was  not  incor^ 
porated  in  the  deed,  and  the  other  was  whether 
the  contract  was  within  the  statute  of  frauds  be- 
cause   not    to    be    performed    in    a    year. 

The  Court  held  the  evidence  competent,  and 
that  the  statute  did  not  apply.  There  was  a  ver- 
dict and  judgment  in  the  case  for  $125,  but  the 
rule  and  measure  of  damages  was  not  considered 
and  i)assed  on  by  the  Court  in  any  way,  except 
so    far    as    is    implied    by    the    affirmance. 

The    difficulty    in    arriving    at    a    proper    measure 
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of  damages,  and  in  excluding  elements  which  are 
purely  speculative,  is  forcibly  illustrated  in  the 
case  of  Slack  v.  Suddoih,  102  Tenn.,  375,  and 
E.  Tenn.  Nat.  Bank  v.  First  Nat.  Bank,  7  Lea» 
420. 

These  appear  to  be  the  cases  in  our  books 
bearing  upon  the  question  of  the  measure  of  .  dam- 
ages. I 

The  case  which  more  directly  supports  the  plain- 
tiff's contention,  is"  that  of  Buckhardt  v.  Buck- 
hardl,  42  Ohio  State,  474,  and  more  or  less  in 
accord  with  it  are  the  cases  of  Jenkins  v.  Tem- 
ple, 39  Ga.,  655;  Bawson  v.  Pratt  et  al.,  91 
Ind.,  9;  Union  Society  v.  Harwood,  126  Ind., 
440. 

On  the  other  hand  we  are  cited  to  the  cases 
of  Lashees  v.  Chamberlain,  5  Utah,  142,  which 
criticizes  the  42  Ohio  State  case.  Also  the  case 
of  Howard  v.  Taylor,  90  Ala.,  241,  and  these 
cases,  we  are  of  opinion,  lay  down  the  most  cor- 
rect   rule. 

The  Court  is  of  opinion  that  in  a  case  like 
the  present,  and  under  the  facts,  the  plaintiff's 
proper  remedy  is  to  enjoin  the  defendant  from 
engaging  in  the  competitive  business  contrary  to 
the    agreement. 

This  would,  so  far  as  results  go,  be  to  specifi- 
cally enforce  the  contract.  If,  however,  the  plain- 
tiff resort  to  an  action  for  damages  for  a  breach, 
only    such     actual     damages    as    have    been     sustained 
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up  to  the  bringing  of  the  suit  should  be  recov- 
ered. If  the  competition  is  continued,  injunction 
niav    also    be    resorted    to. 

It  is  practically  impossible  to  determine  the 
difference  in  value  of  the  property  or  contract 
with  and  without  the  proviso  against  competition. 
Xo  witness  could  know,  and  the  plaintiff  himself 
could  not  state  how  long  ho  would  continue  in 
business,  and,  in  th(»  absenoe  of  this  fact,  there 
could  1)0  no  tangible  basis  for  aji  estimate  of 
damages. 

Xo     sum     is     fixed     in     this     case     as     liquidated 
damages,    and    tliere    is    no    allegation    that    any    spc 
citic     amount     was     given     for     this     prohibition,     but 
the    statement    is    siniply    to    the    effect    that    it    was 
a    part    of    the    consideration. 

For  those  reasons  we  are  of  opinion  there  is 
error  in  the  judgment  of  the  Court  below,  and 
it  is  reversed  and  the  cause  remanded.  Appellee 
will    pay    costs    of    appeal. 
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Collier     v.    Mo^'tgomery     County. 

(Nasjiville.       January     10,     1900.), 

1.  Shebiff.     Compensation  of. 

A  Sheriff  who  has  contracted  with  a  county  to  keep  all  prib- 
oners  confined  in  its  jail  and  workhouse,  whether  for  trial  or 
under  workhouse  sentence,  for  a  gross  sum  payable  monthly, 
relinquishing  to  the  county  all  fees  allowed  by  law  for  such 
service,  cannot  repudiate  the  contract  after  it  has  been  ob- 
served by  the  parties  for  nearly  six  years,  the  county,  during 
that  period,  having  paid  the  stipulated  compensation  and 
received  the  legal  fees,  and  recover  from  the  county  the  amount 
that  the  fees  may  have  exceeded  the  compensation  paid,  upon 
the  ground  that  both  parties,  in  making  the  contract,  acted 
upon  the  belief  and  misapprehension  that  the  sections  of  the 
workhouse  law  authorizing  the  contract  were  consttitutional, 
when,  in  fact,  they  were  unconstitutional,  and  have  since  been 
so  declared.  Under  such  contract  the  Sheriff  secured  the  care 
of  the  workhouse  convicts,  to  which  he  was  not  entitled  by 
law  without  contract,  and  a  sum  certaia  for  an  uncertainty, 
and  is  estopped,  having  appropriated  these  benefits,  to  set  up 
said  defense.     (Post,  pp.  706-718.) 

Cases  cited:  Speck  v.  State,  7  Bax.,  51;  State  v.  Cummins,  99 
Tenn.,  667. 

^.  Same.     Same. 

Where  a  Sheriff  has  beea  allowed  less  than  he  is  entitled  to 
under  the  law,  for  attending  on  the  courts,  he  may  recover 
the  balance  by  action  against  the  county,  notwithstanding  the 
fact  that  he  collected  and  received  the  amount  all'iwed.  (Post, 
pp.  717,  718.) 


FROM      MONTGOMERY. 


Appeal      from     Chancery     Court     of     Montgomery 
Count  V.      J.     S.    Gribble,    Cli. 


19  P— 45 
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Jno.  F.  House,  F.  F.  Martix,  A.  R.  Ghol- 
soN    for    Collier. 

FoKT   &    Scales,    Leecji    &    Savage    for    County. 

Wilkes^  J.  This  is  a  bill  to  'recover  from 
!Montgoincry  County  fees  alleged  to  be  due  com- 
plainant as  Sheriff  of  the  county  from  September, 
1802,  to  September,  1S97,  and  which  he  alleges 
he  was  deprived  of  by  the  enforcement  by  the 
county  of  the  workhouse  system,  under  the  Acts 
of  ISin,  and  Chap.  ]r»5,  Acts  of  1889,  relating 
specially  to  a  workhouse  for  Montgomery  County. 
It  aj)poars  that  the  jail  of  Montgomery  County 
was  designated  as  its  workhouse  under  the  Acts 
of  1S91  and  IJ^SO,  referred  to,  and  that  a  con- 
tract or  agreement  was  made  by  the  Sheriff  to 
board  and  keep  all  prisoners  in  the  jail  and 
workhouse    for    a    compensation    of    $65     per    month. 

The  regular  fees  allowed  by  law  for  keeping 
])riMmers,  both  in  the  jail  and  workhouse,  were 
collected  by  the  county  and  paid  into  its  treas- 
ury, aiid  the  allegation  is  that  the  aggregate 
amount  received  bv  the  countv  from  such  sources 
was  greatly  in  excess  of  the  compensation  paid 
com])lainant  under  the  contract  during  the  six 
years  that  complainant  filled  the  oiRce  of  Sheriff 
and    Jailer. 

Tlie  suit  was  not  brouficht  nntil  after  this  agree- 
ment Ix^tween  complainant  find  the  county  had 
been     lari^clv     e\ecnted.     and     the     Sheriff     had     filled 
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two  terms  and  wellnigh  filled  the  third  term  of  office. 
The  allegation  is  that  both  complainant  and  the 
county  were  under  the  belief  that  the  workhouse 
law  of  1891  was  constitutional  in  all  its  provis- 
ions, and  acting  under  this  belief  the  contract 
was  made,  the  effect  and  result  of  which  was  *o 
deprive  complainant  of  fees  to  which  he  was  en- 
titled   by    law. 

The  bill  states  that  this  Court,  in  ^N'ovember, 
1897,  declared  certain  portions  of  that  law  uncon- 
stitutional and  void — that  is,  in  so  far  as  it 
sought  to  deprive  the  Sheriff  of  his  rightful  ju- 
risdiction, powers,  and  functions,  and  hence  the 
agreement  made  by  him  to  act  as  Superintendent 
of  the  workhouse,  and  to  kec])  pri'-o.jors  committed 
to  it,  as  well  as  to  the  jail,  at  a  stated  salary, 
was  not  binding,  but  was  contrary  to  public  pol- 
icy, and  he  had  a  right  to  disregard  the  same, 
and    recover    the    fees    allowed    by    law. 

He  asks  for  an  account  to  show  the  amounts 
collected  for  jail  fees  by  the  county,  and  which, 
but  for  this  agreement,  would,  under  the  law, 
have  been  paid  to  him,  and  for  a  judgment  for 
this  sum  credited  bv  the  amounts  which  he  had 
received    imder    the    agreement. 

In  other  words,  he  seeks  to  recover  what,  by 
law,  he  would  have  been  entitled  to  less  the 
amounts  actually  collected  by  him  under  the  agree- 
ment. Since  the  passage  of  the  workhouse  law  of 
ISJM,     and    the    special    Acts     relating    to    the    work- 
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house  of  Montgomery  County,  the  statutes  have 
made  a  distinction  between  prisoners  who  are  con- 
fined awaiting  trial,  or  otherwise  held  not  under 
sentence,  and  those  who  have  been  convicted  and 
committed  to  work  out  as  punishment  fines  and 
sentences    of    the    Courts. 

The  latter  class  pass  under  the  operation  of 
the  workhouse  law,  the  former  do  not.  As  to  the 
former,  this  Court  has  held  in  the  case  of  the 
State  V.  Cummins,  15  Pick.,  667,  that  their  cus- 
tody and  keep  cannot  be  taken  away  from  tlie 
Sheriff,  even,  although,  under  the  law,  he  may 
become  also  the  Superintendent  of  the  workhouse, 
and  the  jail  may  be  designated  and  declared  to 
be  such  workhouse.  In  other  words,  it  is  optional 
with  the  countv  authorities  whether  thev  will  use 
the  county  jail  as  a  workhouse,  when  it  is  so  con- 
structed as  to  answer  that  purpose,  as  well  as 
that  of  a  place  of  detention  for  prisoners  not 
convicted,  and  it  is  a  matter  of  agreement  and 
contract  whether  the  Sheriff  shall  act  also  as 
Superintendent  of  the  workhouse,  or  some  one  else 
shall  be  selected  for  that  purpose,  the  preference 
being  given  to  the  Sheriff.  Another  person  than 
the  Sheriff  may  be  selected  and  employed,  how- 
ever, as  Superintendent,  and  another  place  may  be 
selected  as  a  workhouse  other  than  the  jail,  if 
the  county  authorities  so  select.  We  think  it 
plain  that  the  Sheriff  cannot,  against  his  will,  be 
deprived    of    the    custodv    of    the    jail,    so    far    as    it 
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is  necessary  for  the  detention  of  prisoners  who 
have  been  committed  for  safe-keeping,  or  who  are 
imder  sentence  of  death,  or  who  are  awaiting  trial 
or  a  transfer  to  State  or  other  prisons,  or  who 
are  detained  merely  as  witnesses;  in  short,  all 
such  prisoners  as  have  not  been  convicted  and 
sentenced  to  the  workhouse  under  t.'^e  provisions 
of  the  Acts  providing  that  system.  We  think  it 
equally  clear  that  the  county  may  declare  the  jail 
a  workhouse,  and  use  it  as  such  so  far  as  re- 
quired for  the  confinement  and  punishment  of  per- 
sons convicted  and  sentenced  to  it,  and  as  to 
these  the  county  may  contract  for  their  keep  and 
custody  with  the  Sheriff  if  it  can  agree  with 
him  upon  terms,  and  if  not,  then  with  any  other 
suitable  person.  This  is,  however,  not  to  inter- 
fere with  the  Sheriff's  control  of  the  jail  for  the 
purposes  indicated.  But  this  does  not  fully  meet 
the  facts  in  the  present  case.  Here  the  county 
and  Sheriff,  under  a  mutual  mistake  of  law,  or 
rather  a  mutual  misapprehension  that  a  law  was 
valid,    made    a    contract    for    the    custody    and    keen 

7  t/  A 

of  all  prisoners  of  all  classes  for  a  certain  com- 
pensation per  month,  the  county  collecting  the  fees 
allowed  by  law  and  paying  the  compensation  per 
month,    as    agreed    upon,    to    the    Sheriff. 

When  the  contract  was  made,  both  the  county 
authorities  and  Sheriff  were  under  the  belief  that 
the  county  could  take  control  of  all  the  prisoners, 
both    those    committed    to    the    workhouse    after    sen- 
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tence  and  those  committed  to  jail  for  detention, 
and  farm  tliem  out  by  contract  for  their  custody 
and  keep,  itself  collecting  the  fees  allowed  by  law. 
The  following  features  are  therefore  important  in 
the  consideration  of  the  questions  involved,  to  wit: 
The  Sheriff  acted  under  the  belief  that  the  law 
was  constitutional,  and  that  under  it  he  could 
be  required  to  give  up  the  custody  of  the  jail 
and  prisoners  imless  he  could  make  terms  with 
the  county  for  their  retention,  and  the  coimty 
acted  upon  the  same  belief;  there  was  no  com- 
pulsion upon  the  Sheriff  to  give  up  the  jail  en- 
tirely, nor  the  prisoners  properly  belonging  to  his 
custody,  otherwise  than  arose  out  of  the  construe- 
tion    of    the    law. 

The  contract  was,  in  this  sense,  willingly  made, 
and  has  been  executed,  and  the  compensation  has 
been  paid  as  agreed  upon,  and  the  Sheriff  has 
acquiesced  therein  for  a  number  of  years  and  se- 
ries of  terms  without  in  any  way  questioning 
the  validity  of  the  Act  or  the  right  of  the  county 
to    make    the    contract. 

The  bill  does  not  allege  that  the  Sheriff  was 
coerced  or  misled  by  the  county  into  surrendering 
his  rights  as  Sheriff,  and  the  cause  being  heard 
on  demurrer,  the  case  presented  is  simply  that 
he  and  the  county  authorities  assumed  that  the 
provisions  of  the  workhouse  law  were  all  valid, 
and  acted  under  its  provisions  and  contracted  with 
regard    to    it    until    the     Act    was,     in    the    features 
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mentionedj  declared  invalid,  and  the  question  is, 
whether,  after  the  contract  has  been  executed,  the 
compensation  paid  and  received  by  the  Sheriff,  he 
can  challenge  the  validity  of  the  Act  and  disaf- 
firm the  contract  as  made.  The  Court  of  Chan- 
cery Appeals  was  of  opinion  that  he  could  not, 
and  that  such  disaffirmance  was  forbidden  by  prin- 
ples    of    sound    public    policy. 

In  the  case  of  Speck  v.  The  State,  7  Bax., 
51,  this  Court  said:  *'When  nothing  appears  on 
the  face  of  an  Act  showing  its  invalidity,  it  is 
regarded  prima  facie  as  valid.  Respect  for 
the  Legislature,  therefore,  concurs  with  well-estab- 
lished principles  of  law  in  the  conclusion  that 
such  an  Act  is  not  void,  but  voidable  only,  and 
it  follows  as  a  necessary  legal  inference  from  this 
position  that  the  ground  of  avoidance  for  uncon- 
stitutionality can  be  taken  advantage  of  by  those 
only  who  have  a  legal  right  to  question  the  va- 
lidity of  the  Act,  and  not  by  strangers,"  citing 
Cooley's  Constitutional  Limitations,  164.  Mr.  Cooley 
says:  "There  are  cases  when  a  law,  in  its  appli- 
cation to  particular  facts,  must  be  sustained,  be- 
cause the  party  who  makes  objection,  has,  by  prior 
acts  precluded  himself  from  being  heard  against 
it;  and  when  a  constitutional  provision  is  designed 
for  the  protection  solely  of  the  property  rights  of 
the  citizen,  it  is  competent  for  him  to  waive  the 
protection    and    to    consent    to    such    action    as    would 


712  NASHVILLE : 


Collier  v,  Montgomery  County. 


be  invalid  if  taken  against  his  will/'  Cooley's  Con- 
stitutional   Lim.,  216. 

It  mav  be  said  that  there  is  a  distinction  be- 
tween  cases  where  a  citizen  assents  to  the  inva- 
sion of  his  private  property  rights  under  an  in- 
valid Act  and  where  a  public  officer  submits  to 
such  Act  which  deprives  him  of  some  of  his 
functions     and     emoluments,     but     if     there     is     any 

valid     difference    it    can     onlv    be    based    on    consid- 

1/ 

erations  of  public  policy,  which  would  prohibit  an 
official  from  submitting  to  an  invalid  Act,  and 
would  require  him  to  test  all  Acts  which  affect 
his  official  duties  or  prerogatives  before  submitting 
to  or  acting  imder  the  same.  On  the  other  hand^ 
there  are  sound  reasons  of  public  policy  why  this 
officer,  who  has  acted  under  a  statute  as  a  valid 
one,  and  contracted  with  reference  to  it,  and  re- 
ceived the  compensation  he  was  entitled  to  under 
his  contract,  should  not,  after  it  is  executed,  be 
allowed  to  uproot  the  agreement  and  acts  under 
it,  to  the  inconvenience  and  detriment  of  the  countv 
authorities  with  whom  he  has  contracted.  The  con- 
tract is  based  upon  a  valid  consideration,  to  wit, 
the  keep  of  the  workhouse  prisoners,  to  which  the 
complainant  would  not  have  been  entitled  except 
upon  an  agreement  entered  into  with  the  county 
authorities. 

It  is  insisted  that  in  this  case  the  complain- 
ant is  not  asking  to  do  an  inequitable  thing,  but 
is    proffering    to    return    all    he    -has    received    under 
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the     contract     before     requiring     the     county     to     pay 
him     the    amount    he    would    have    been    entitled    to 
under    the     law.       This,     however,    is    more    the     ap- 
pearance   of    doing    equity    than    the    actual    doing    of 
it.       Complainant    is    now    fully    aware    of    the    fact 
that     the     fees     allowed     bv     law     will     exceed     the 
compensation    paid    him    imder    the    contract,    a    fact 
which     could     not     have    been    known    when    he     en- 
tered    into    the     agreement,     and    his     proposition     is 
simply     to     account,     and     credit     the     amounts     due 
him     by     the     amounts     he     has    received     under     the 
contract,     and     be     allowed     to     receive    the     balance 
after    the    result    of    such    accounting    becomes    appar- 
ent.     It    is    hardly    to    be    assumed    that    if    the    bal- 
ance   of    accounts    was    in    favor    of   the    county,    com- 
plainant    would    be     seeking    to     have     such     account 
in    order    that    he    might    refund,    so    that    he    occu- 
pies    the     attitude     of     executing     the     contract     and 
receiving    compensation    thereunder,    and    after    it    has 
been    executed,     and    he    can     see     that    his    compen- 
sation    under     the     law     would     have     been     greater 
than    under    the    contract,    he    seeks    to    recover    un- 
der   the    law,    accounting    for    what    he    has    received 
under     the     contract.       But     it     is     evident     that     for 
the     keep     of    the     workhouse     prisoners     the     county 
may    have    been    able    to    make    a    contract    for    much 
lower    rates    than    was    made    with    complainant,    and 
the     price     at     which     complainant     was     willing     to 
keep     the     prisoners     as     a     whole,     and     which     the 
county    would    have    been    willing    to    pay    for    such 
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service,  is  no  criterion  of  the  contract  it  might 
liave    made    for    its    workhouse    prisoners    alone. 

In  Black  on  Constitutional  Law,  Sec.  5,  it  is 
said:  "In  a  country  governed  by  a  written  Con- 
stitution, which  is  of  supreme  power  over  the  law- 
making power,  and  to  which  all  ordinary  legisla- 
tion must  bend,  an  unconstitutional  law  is  void 
and  of  no  effect,  and,  in  fact,  is  not  law  at  all, 
yet,  so  long  as  it  stands  on  the  statute  book 
unrepealed,  it  will  have  the  presimiptive  force  of 
law,  unless  the  proper  Courts  have  pronounced  its 
invalidity."  And,  again:  "Persons  mav  be  estopped 
from  denying  the  constitutionality  of  a  statute  by 
participating  in  procuring  its  passage,  by  acquiesc- 
ing in  it  after  its  passage,  or  by  accepting  bene- 
fits under  it,  although  it  may  be  invalid  as  to 
all  other  persons.  And  an  individual  has  no  right 
to  complain  that  a  statute  is  unconstitutional  after 
he  has  endeavored  to  take  benefits  under  it  to 
the  injury  of  others."  Black  on  Constitutional 
Law,  Sec.  35,  citing  Fe.rguson  v.  Landum^  5  Bush 
CKy.),  230;  Hansford  v.  Barbour,  3  A.  K.  Marsh. 
(Ky.),    515. 

In  the  case  of  People  v.  Bunker,  70  Cal.,  212, 
it  is  said  an  officer  who  has  acted  and  received 
monev     imder     an     Act     cannot     contest     its    constitu- 

ft 

tionalitv. 

ft 

Again:  "One  who  has  accepted  an  office  hav- 
ing at  least  a  potential  existence,  and  has  received 
the    emoluments    of    it,    is    estopped    to    show    to    his 
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own  advantage  that  the  office  had  never  been  le- 
gally created  because  it  was  not  done  in  a  proper 
mode,  as  by  ordinance."  30  L.  R.  A.,  409.  See 
in  accord  in  principle  with  this  ruling,  and  more 
or  less  applicable,  TIL  Central  IL  R.  v.  King,  13 
Southern  Rep.,  824;  State  v.  Board  Police  Com., 
28  At.  Rep.,  311 ;  Ayers  v.  Newark,  6  At.  Rep., 
659;  Spokane  Co.  v.  Allen  et  aL,  37  Pac.  Rep., 
428;  Dow  v.  Electric  Co.,  31  K  E.  Rep.,  22 
(K  H.);  L.  &  N.  E.  R.  Co.  v.  Alexander,  37 
S.  W.  Rep.,  981;  fian  v.  City  of  Little  Rock, 
34    Ark.,  303 ;    Sessums    v.    Botts,    34    Tex.,     335. 

In  an  imreported  case  of  C.  W.  Staten  v. 
Montgomery  Co.  (oral),  the  validity  of  the  Act  of 
1SS3,  Chapter  111,  was  questioned  upon  constitutional 
objections,  and  the  Act  was  held  invalid  because 
of  a  defective  title.  This  Act  took  out  of  the 
control  of  the  Sheriff  the  jail  of  Montsromery 
County.  This  Court  held  the  Act  imconstitutional, 
but  decreed,  further,  that  as  the  Sheriff  had  sub- 
mitted to  the  same,  he  could  not  recover  fees  as 
Sheriff  except  from  the  time  he  made  demand  for 
the  jail.  In  reply  to  this  it  is  said  that  in  that 
case,  the  Sheriff  being  out  of  possession,  it  was 
held  that  his  right  to  recover  would  be  limited  to 
the  time  he  made  such  demand,  but  in  the  pres- 
ent ease,  the  Sheriff*  being  in  possession  all  the 
time,  no  demand  was  necessary,  and  he  should  be 
allowed  fees  back  to  the  date  when  the  contract 
was  made. 
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But  this  reply,  we  think,  while  quite  ingenious, 
iS  unsound,  since  the  complainant  was  not  only 
out  of  possession  as  Sheriff,  but  in  possession  un- 
der the  contract,  and  was  not  asserting  at  any 
time  a  right  to  conduct  the  jail  under  the  law 
and     as     Sheriff. 

We  are  not  unmindful  of  the  trend  of  modem 
decisions  to  the  effect  that  mistake  of  law  will, 
in  many  cases,  be  relieved  against,  especially  when 
the  mistake  is  mutual,  nor  can  we  ignore  the 
very  able  presentation  of  complainant's  case  by  his 
counsel,  «\nd  the  number  of  authorities  cited  by 
them.  We  have  not  time  to  comment  on  each  of  these 
cases.  It  is  sufficient  to  say  that  they  support 
the  doctrine  laid  down  by  the  Supreme  Court  of 
the  United  States  in  Norton  v.  Shelby  County, 
118  U.  S.,  book  ^  30,  pages  425-454,  as  to  the 
want  of  force  and  effect  of  an  unconstitutional 
law.  But  we  think  the  present  case  stands  upon 
a  different  footing  from  the  many  cases  cited,  in 
the  features  that  complainant  did  not  simply  ac- 
quiesce in  and  submit  to  this  Act,  but  went  a  step 
further,  and  contracted  in  view  of  it  and  exe- 
cuted the  contract  and  received  compensation  there- 
under, until  now  it  would  be  inequitable  to  re- 
quire an  accounting,  and  impracticable  to  obtain 
the  data  from  which  the  account  could  be  stated. 
This  difficulty  is  not  avoided  by  the  proposition 
of  the  complainant  to  credit  the  amounts  due  him 
under     the     law     by     the     compensation     he     received 
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under  the  contract,  because  it  is  evident  that  the 
county,  if  it  had  been  providing  alone  for  its 
workhouse  hands,  would,  in  all  pit)bability,  have 
made  different  terms  for  their  keep.  If  the  com- 
plainant had  been  forced  to  relinquish  the  jail, 
and  his  fees  as  to  that  alone  were  involved,  this 
Court  would  feel  constrained  to  order  the  account, 
no  matter  how  difficult  the  accoiaiting  must  be, 
but  here  there  Avas  a  contract  which  consolidated 
the  jail  and  workhouse  force,  and  fixed  an  aggre- 
gate compensation  for  both  together,  and  this  is 
a  circumstance  which  must  be  given  due  weight 
in  an  effort  now  to  overhaul  the  transactions  of 
a  series  of  years  and  recast  the  account  when  it 
is  practically  impossible  to  obtain  the  necessary 
data.  And  this  distinction  is  still  further  illus- 
trated by  our  holding,  which  we  do,  that  the 
Sheriff  is  entitled  to  tlie  additional  compensation 
of  fifty  cents  per  day  for  attendance  upon  the 
Courts  which  is  sued  for  in  this  case.  This  is 
in  a^'cord  with  the  holding  of  this  Court  in  the 
case  of  Jones  v.  Burdctt  and  the  Jmtices  (oral),  de- 
cided at  December  term,  1896,  at  Knoxville,  con- 
struing the  several  xVcts  relating  thereto,  and  waa 
based  upon  the  theory  tlmt  the  Sheriff  had  sim- 
ply not  received  his  entire  compensation,  as  al- 
lowed by  law,  but  only  a  part  of  it,  for  specific 
services  rendered  under  a  valid  constitutional  law, 
but     tliere     was     no    contract     to     remit     the    balance. 
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and     only     a     silent     and     temporary     submission     to 
the    statute    as    then    construed. 

We  do  not,-  by  this  ruling,  intend  to  hold  that 
a  Sheriff,  or  other  officer,  may  farm  out  or  bar- 
gain away  his  lawful  fees  to  a  third  person,  or 
even  remit  them  himself,  when  it  is  a  simple 
case  of  such  attempted  action,  but  the  present 
case,  we  think,  is  different  in  its  principles  and 
policies  to  the  one  presented  under  such  a  state 
of  facts.  We  are  of  opinion,  therefore,  that  the 
decree  of  the  Court  of  Chancery  Appeals  is  cor- 
rect, and  it  is  affirmed.  The  holding  by  that 
Court  was  that  complainant  was  entitled  to  the 
additional  compensation  of  fifty  cents  per  day  for 
attendance  upon  the  Courts,  but  was  not  entitled 
to  set  aside  the  contract  for  the  keep  and  cus- 
tody   of    prisoners    as    prayed    for. 
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McCrae    V.    McCbae. 

(Nashville.       January     10,     1900.) 

Homestead.     Not  defeated  by  will. 

While  a  widower  with  minor  children  can,  by  deed,  alienate  the 
homestead  so  as  to  cut  off  the  right  of  the  children  thereto 
after  his  death,  he  cannot  accomplish  this  end  by  will  devising 
all  his  lands  to  be  sold  to  pay  his  debts. 

Cases  cited:  Caldwell  v,  Hayes.  1  Shannon,  601;  Cowan  v.  Car- 
son, 101  Tenn.,  533. 


FROM      MONTGOMERY. 


Appeal    in    error    from    Chancery    Court  of    Mont- 
gomery   Coiintv.       J.     S.    Gribble,     Ch. 

^         •/  t,-  / 

Leech  &    Savage    for    complainant. 

John    F.     House    for    Ilowerton. 

Austin     Peat    for    Minors. 

Beard^  J.  The  testator  of  the  complainant,  be- 
ing then  a  widower,  made  a  will  in  which  he 
directed  that  the  property  on  which  he  lived,  after 
his  death,  should  be  sold  for  the  payment  of  his 
debts.  lie  left  surviving  two  minor  children.  The 
present     bill     was     filed     to     sell     this     property      (it 
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being  all  the  real  estate  i)o?sessed  by  the  testator) 
as  directed  in  the  will.  These  minors  were  amon«; 
the^  defendants  to  the  bill,  and  by  their  guardian 
ad  litem  insisted  that  they  were  entitled  to  a 
homestead  in  the  property.  The  Court  of  Chan- 
cery Appeals,  affirming  the  Chancellor,  sustained 
this  claim,  and  error  is  now  assigned  upon  this 
holding. 

That  the  testator,  in  his  lifetime,  after  the 
death  of  his  wife,  could  have  aliened  this  prop- 
erty so  as  to  have  de])rived  his  minor  children  of 
a  homestead  in  it,  was  settled  in  Caldwell  v. 
Hayes,  1  Shannon's  Cases,  601.  But  it  does  not 
follow  that  this  could  be  done  bv  the  execution 
of  a  will.  The  power  of  alienation  under  the 
conditions  stated,  if  exercised  bv  deed,  would  have 
operated  at  once  as  a  transmutation  of  title,  and 
this  would  have  been  a  completed  act,  during  the 
life  of  the  maker;  but  it  is  otherwise  with  a 
will.  This  speaks,  whatever  its  date  may  be,  only 
from  the  death  of  the  testator.  Code  (Shannon), 
Sec.  3927,  and  in  the  present  case  taking  effect 
then,  it  encountered  the  ])ro  vision  of  the  Consti- 
tution which  creates  a  homestead  in  the  minora, 
and,  necessarily,  yields  to  it.  This,  as  far  as  it 
is    necessary    to    quote    it,    is    as    follows: 

"A  homestead  in  the  possession  of  each  head 
of     a     family     .     .     .     shall    be     exempt    during    the 

life    of    suoli    head    of    a    familv,     to     inure    to    the 

■•  •  • 
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benefit  of  the  widow,  and  shall  be  exempt  during 
the   minority   of   their   children   occupying   the   same." 

This  cc^nstitutional  clause  clearly  preserves  the 
homestead  upon  the  death  of  the  husband,  prima- 
rily to  the  widow,  so  that,  as  was  held  in  Ty- 
ner  v.  Stryer,  MS.  Op.,  referred  to  in  Cowan, 
McClung  &  Co.  v.  Carson,  101  Tenn.,  523,  though 
she  have  minor  children,  her  sole  conveyance,  wiU 
ejQFectually  prevent  them  from  asserting  any  claim 
to  or  interest  in  it  as  against  her  alienee.  But 
it  also  recognizes  a  right  in  the  minors,  which, 
there  being  no  widow  at  the  death  of  the  ^Tiead 
of  the  family,"  is  operative  at  once  in  their  fa- 
vor^ and  they  become  the  immediate  and  complete 
beneficiaries  of  this  clause,  and  it  serves  to  se- 
cure to  them  against  creditors  the  homestead  as 
effectually  as  it  would  have  done  for  the  widow 
had    there    been    one. 

In  Hendrix  v.  Seatom,  26  S.  C,  481  (60  A. 
R.,  520),  in  dealing  with  a  question  of  homestead 
exemption  raised  by  a  widow,  as  against  a  devise 
by  her  husbaid  of  his  property  to  pay  his  debts, 
the  Supreme  Court  of  that  State,  in  drawing  this 
distinction  between  a  disposition  of  property  inter 
vivos  and  by  will,  says:  "It  seems  to  us,  in 
respect  to  this  right  .  .  the  husband  debtor  is  in  a 
condition  somewhat  analogous  to  that  of  the  first 
taker  in  a  fee  conditional  after  issue  bom.  He 
has  the  right  .*  in  his  lifetime  to  alien  by  deed, 
but    it    is    well    settled    that    a    devise    by    him    is 

19  p— 46 
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not  an  Rlienati<»n.  If  such  an  alienation  do  not  take 
effect  in  the  lifetime  of  the  testator,  the  estate  must 
(lescend  to  the  heirs  of  limitation  per  fartnam  donu"^ 
That  Court  then  quotes  approvingly  the  following 
paragraph  from  the  opinion  of  Chancellor  Johnson  in 
Jones  V.  Postell,  Harper,  92:  "It  is  impossible  to 
mistake  the  application  of  the  principle  if  we  com- 
pare   this    estate    with    one    held    in    joint    tenancy. 

.  .  .  A  joint  tenant,  like  a  tenant  of  a  con- 
ditional fee,  may  alien,  forfeit,  etc.  (Co.  Lit, 
180a),  and  by  this  means  defeat  the  jus  accres- 
cendi,  and  yet  Littleton  says  that  if  one  joint 
tenant,  by  testament  devise  lands  held  in  joint 
tenancy,  the  devise  is  void,  and  the  reason  given 
is  that  no  devise  can  take  effect  till  after  the 
death  of  the  devisor,  and  all  the  land  presently 
Cometh  by  the  law  to  his  companion  who  surviv- 
eth." 

This  principle  is  the  one  which  we  have  ap- 
plied in  the  present  case,  and  it  follows  that  the 
decree  of  the  Court  of  Chancery  Appeals  is  af- 
firmed. 


DECEMBER  TERM,  1899.  728 


Colyar  v.  Bank. 


CoLYAB    V.    Bank. 

(Nashville.     January    10,    1900.) 

BxscuTioN  Sale.    Purchaser's  title. 

Cameat  emptor  applies  to  execution  sale,  and  the  purchaser  at 
such  sale  can  take  no  better  title  or  ^eater  interest  than  the 
execution  debtor  enjoyed.  Hence,  the  purchaser  takes  noth- 
ing, thousfh  the  execution  debtor  was  clothed  with  an  appar- 
ently "perfect  legal  title,  if,  in  fact,  he  held  the  property  as  a 
mere  trustee,  and  had  no  beneficial  interest  therein. 


FROM     WI1450N. 


Appeal  in  error  from  Chancery  Court  of  Wil- 
son   County.      J.    S.    Gribble,    Ch. 

Hamilton    Parks    and    E.    E.    Beard    for  Colyar. 

Champion^  Head  &  Brown  and  McClain  & 
McKenzie    for    Bank. 

Caldwell^  J.  In  March,  189*4,  Sallie  A.  Col- 
yar, her  husband,  A.  S.  Colyar,  Jr.,  and  her 
trustee,  ,D.  J.  Barton,  conveyed  her  remainder 
interest  in  certain  land  to  J.  H.  Zarecor  for  the 
recited  consideration  of  $4,000  in  other  land  and 
money.       Zarecor's     deed     was     promptly     registered, 
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and  soon  thereafter  an  execution,  issued  on  a 
judgment  in  favor  of  the  Capital  City  Bank,  and 
against  him,  was  levied  on  his  interest  in  the 
land,  which  was  sold  by  the  Sheriff,  and  pur- 
chased by  tlie  Capital  City  Bank  for  ijie  amount 
of  its  judfi:ment  and  costs.  In  due  time  the 
Sheriff    executed    a    deed    to    the    Capital    City  Bank. 

Simultaneously  with  the  execution  of  the  deed 
to  Zarecor,  there  was  executed  another  instrument, 
not  registered,  whereby  it  was  agreed  and  recited 
that  he  should  take  and  hold  the  land  as  trustee 
only,  for  the  purpose  of  sale  or  mortgage,  to 
raise  "from  $3,500  to  $4,000,"  to  be  used  by 
A.  C.  Brown  in  putting  on  foot  certain  contem- 
plated private  corporations,  from  which  Colyar  and 
wife  were  to  receive  $6,500  in  stock  and  money 
4S  consideration  for  her  land  for  which  Zarecor, 
in    fact,    paid    nothing. 

In  July,  1897,  Brown  notified  Zarecor,  who 
had  done  nothing  toward  the  execution  of  his 
trust,  that  the  contemplated  corporations  had  not 
been  and  would  not  be  organized,  and,  for  that 
reason,  requested  him  to  reconvey  the  land  to 
Mrs.  Colyar.  Zarecor  complied  with  this  request 
bv  formal  deed  executed  on  the  12th  of  July, 
1897. 

Soon  after  the  reconveyance  to  Mrs.  Colyar, 
she,  by  next  friend,  filed  the  bill  in  this  cause 
against    the    Capital    City    Bank    to    have    its    deed 
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from  the  Sheriff  canceled  and  removed  as  a  cloud 
on    her    title. 

The  Bank,  in  answer,  denied  complainant's  right 
to  relief,  and  insisted  upon  the  validity  of  its 
title. 

Upon  the  fact  recited,  the  Chancellor  and  the 
Court  of  Chancery  Appeals  rightly  sustained  the 
bill,  and  granted  the  full  relief  sought.  The  Cap- 
ital City  Bank,  as  purchasing  creditor,  can  rise 
no  higher  than  its  debtor,  Zarecor,  who  had  no 
beneficial  interest  in  the  land,  but  only  the  mere 
naked  legal  title,  which  he  held  for  the  benefit  of 
others.  Zarecor  had  no  real  interest  or  ownership 
in  the  land,  and  the  bank  acquired  nothing  by 
its  purchase.  It  could  not  sell,  buy,  and  acquire 
that  which  he  did  not  have,  and  had  never  had. 
Its  purchase  was  subject  to  the  doctrine  of  caveat 
emptor,  and  that,  too,  notwithstanding  the  fact  that 
Zarecor  had  a  registered  deed.  Leech  v.  HilU- 
man,    8    Lea,    747,    749,    751.      Affirmed. 
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McDowell    v.    Mubfbeesboso. 

(Nashville.      Jamiary    10,    1900.) 

MuiriciPAL  CoBPOBATiONS.    Stmdoy  ordinance. 

It  is  a  Tiolstion  of  a  city  ordinance  forbidding  the  sale  of  goods, 
wares,  and  merchandise  on  Sunday,  for  a  grocer  and  butcher 
to  convey  from  his  store  to  the  homes  of  his  customers,  by 
means  of  a  deliTcry  wagon,  goods  that  had  been  purchased, 
taken  out  of  the  general  stock,  wrapped  up,  set  aside,  and 
charged  to  customers  on  Saturday  night.  The  sale  was  not 
complete  until  the  delirery  at  the  homes  of  the  customers. 

Case  cited:  McEinney  v,  Naahyille,  96  Tenn.,  79. 


FBOM      RUTHEBFOBD. 


Appeal  in  error  from  Circuit  Court  of  Ruther- 
ford   County.      W.    C.    Houston,    J. 

J.    R.    Jetton    for    McDowell. 

Geo.    F.    Cbanor    for    Murfreesboro. 

Wilkes,  J.  Defendant  McDowell  was  convicted 
of  violating  an  ordinance  of  the  city  of  Murfrees- 
boro. He  was  fined  bv  the  Citv  Recorder,  and, 
on  appeal  to  the  Circuit  Court,  the  judgment  of 
the  Recorder  was  affirmed,  and  defendant  has 
appealed    to    this    Court,    and    assigned    errors. 
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McDowell  V,  Murfreesboro. 

The  ordinance  claimed  to  have  been  violated 
prohibits  the  keeping  open  of  any  business  house 
for  the  purpose  of  selling  goods,  wares,  and  mer- 
chandise, and  the  sale  of  any  goods,  wares^  and 
merchandise  on  the  Sabbath,  making  exceptions  in 
favor  of  drug  stores,  undertakers'  establishments, 
restaurants  and  lunch  counters,  ice  establishments, 
livery  stables,  butcher  shops  until  8  a.m.  for  sale 
of  fresh  meats,  and  some  other  occupations  not 
necessary    to    mention. 

It  was  agreed  that  defendant  was  engaged  in 
the  family  grocery  and  butchers'  business,  and  on 
Saturday  night,  September  23,  1899,  sold  a  bill 
of  groceries  to  Mr.  Cawthon.  The  articles  were 
taken  out  of  stock,  wrapped  up,  set  aside,  and 
charged  to  Cawthon,  and  he  took  some  of  them 
home  with  him,  and  left  the  remainder  to  be 
sent  to  his  house  by  the  defendant,  who  kept  a 
wagon,  and,  on  extra  occasions,  a  buggy  also,  to 
make  deliveries  of  goods  sold.  Defendant  did  not 
find  time  on  Saturday  night  to  deliver  the  arti- 
cles, and  kept  them  all  night.  He  placed  them 
in  his  wagon  the  next  morning  to  be  delivered 
to  the  purchaser.  He  was  thereupon  arrested.  At 
the  same  time,  groceries  sold  to  the  Jordan  Hotel, 
which  were  set  apart  and  charged  up  the  previous 
night,  were  placed  in  the  buggy,  to  be  delivered 
at  the  hotel.  The  case  was  heard  before  the 
Court  below  without  a  jury,  and  defendant  was 
found    guilty. 
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It  is  evident  that  defendant  can  be  held  guilty 
and  the  judgment  sustained  alone  upon  the  ground 
that  the  goods  were  sold  on  Sunday.  The  ordi- 
nance does  not  prohibit  the  delivery  in  express 
terms,  and  it  is  only  upon  the  theory  that  delivery 
of  the  goods  was  essential  to  their  sale  that  the 
judgment    can    be    supported. 

We  are  of  the  opinion  that  the  sale  of  the 
goods  was  not  completed,  nor  intended  to  be  so, 
until  they  were  delivered  at  Cawthon's  house  in 
the  one  instance,  and  at  the  Jordan  Hotel  in  the 
other. 

It  was  contemplated  that  they  should  be  so 
delivered,  and  it  was  so  understood.  The  title 
did  not  pass,  and  the  sale  was  not  executed,  until 
deliveries  were  made.  If  the  goods  had  been  de- 
stroyed by  fire  before  delivery,  or  had  never  been 
delivered,  the  loss  must  have  fallen  upon  the 
seller,  so  that  the  sale  was  not  completed  until 
Sunday  morning,  and  this  was  in  violation  of  the 
letter  of  the  ordinance.  The  delivery  of  the  goods 
on  the  Sabbath  was  also  within  the  spirit  of  the 
ordinance,  which  was  designed  to  prevent  the  car- 
rying on  of  business  in  an  open  manner  before 
the  public  on  the  Sabbath  day.  -If  we  should 
hold  a  contrary  view,  any  merchant  who  was  pressed 
for  time,  or  witli  a  rush  of  business,  might  sepa- 
rate and  mark  purchases  on  the  night  of  Satnr* 
day,  and  delay  delivery  until  the  next  day,  and 
thus    spend    the    Sabbath    in    winding    up    the    busi- 
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ness  of  the  week  or  day  preceding.  This  would 
be  unlawful.  See  McKinney  v.  Nashville,  12  Pick., 
79. 

We  are  of  opinion  there  was  a  violation  of 
the  ordinance,  both  in  letter  and  spirit,  and  the 
judgment  of  the  Court  below  is  affirmed  with 
costs. 

The  articles  bought  did  not  fall  within  the  ex- 
cepted list  of  fresh  meats,  ice,  etc.,  specified  in 
the    ordinance. 
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OUMBBBLAIO)^      ETC.,      Co.      V.      CoOK. 

(Nashville.      January    13,    1900.) 

Dbolabation.    InaufflcUnt  avennent  of  negligence. 

It  is  an  inmffioient  avennent  of  negligenee  on  the  part  of  a  tele- 
phone company,  in  setting  its  pole,  to  state  that  the  pole  was 
'*  carelessly,  wrong'fully,  negrliflfently,  and  unlawfully  erected 
within  the  right  of  way  of  a  turnpike  or  other  public  thor- 
oughfare, without  ayerring  more  specifically  that  it  was  so  lo- 
cated as  to  endanger  public  travel  along  the  highway. 

Cases  cited  and  approved:  Cotton  Oil  Co.  v.  Shamblin,  101  Tenn., 
263;  Franklin  Turnpike  Co.  v.  Crockett,  2  Sneed,  363. 


FBOM     WILUAMSON. 


Appeal  in  error  from  the  Circuit  Court  of 
Williamson    County.      W.    B.    White,    Sp     J. 

Hendebson  &  Berby  and  A.  D.  Marks  for 
Cumberland,    etc.,    Co. 

J.  L.  Neely  and  Eoolbston  &  Eqgleston  for 
Cook. 

Beard,  J.  This  is  ail  action  to  recover  dam- 
ages for  injuries  to  the  person  a^d  property  of 
defendant  in  error.  There  was  a  verdict  and 
judgment    in    his    favor    in    the    Court    below. 
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The  declaration  in  the  case  contained  two  counts, 
which    were    as    follows: 

*' First  Couwi.-— Plaintiff  avers  that  defendant  in 
the  conduct  of  its  business  in  Williamson  County, 
carelessly,  willfully,  negligently,  and  unlawfully 
erected  a  large  pole,  firmly  set  in  the  ground,  on 
the  chartered  right  pf  way  of  the  Harpeth  turn- 
pike, a  public  thoroughfare  in  Wililamson  County, 
so  that  plaintiff,  in  passing  along  said  thorough- 
fare on  horseback,  in  the  night  time,  came  sud- 
denly and  violently  in  contact  with  said  pole, 
and  thereby  sustained  severe  and  dangerous  hurts, 
cuts,  bruises,  and  contusions,,  from  which  injuries 
plaintiff  has  endured  great  suffering  and  distress 
of  mind  and  body,  and  has  been  compelled  to 
incur  heavy  expenses  for  necessary  medicines,  med- 
ical attention,  and  services,  and  for  this  plaintiff 
sues  the  defendant  for  eighteen  hundred  and  ninety- 
five  dollars  ($1,895)  damages,  and  asks  for  a 
jury   to    try    the    case. 

"Second  Count — Plaintiff  avers  that  defendant 
is  a  body  corporate,  and  doing  business  in  Wil- 
liamson County,  Tennessee,  under  the  general  laws 
of  the  State  of  Tennessee  relative  to  foreign  cor- 
porations. Plaintiff  avers  that  defendant  carelessly, 
wrongfully,  negligently,  and  unlawfully  erected  a 
large  pole,  firmly  set  in  the  ground,  on  the  right 
of  way  of  the  Harpeth  turnpike,  a  public  thor- 
oughfare in  Williamson  County,  so  that  plaintiff 
passing     along     said     thoroughfare     on     horseback     in 
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the  night,  came  violently  in  contact  with  said 
pole,  and  was  thereby  much  hurt,  cut,  wounded, 
and  bruised,  and  plaintiff's  horse,  on  which  he 
was  riding,  was,  by  coming  in  contact  with  said 
pole  erected  by  defendant,  so  hurt,  .  maimed,  and 
crippled  as  to  be  rendered  entirely  worthless,  and 
for  the  loss  of  said  horse  plaintiff  sues  the  de- 
fendant for  the  sum  of  $100  damages,  and  asks 
for    a    jury    to    try    the    case." 

A  demurrer  was  interposed  to  the  declaration 
upon  the  ground  that  no  cause  of  action  was  set 
out  in  either  count  because  of  a  failure  to  aver 
any  fact  showing  that  the  demurrant  had  care- 
lessly, willfully,  negligently,  and  unlawfully  erected 
its  pole  within  the  right  of  way  of  the  turn- 
pike. This  demurrer  was  overruled.  This  objec- 
tion was  eLf^ain  renewed  after  verdict  bv  motion 
in    arrest    of    judgment,    which    was    also    overruled. 

In  the  case  of  Cotton  Oil  Co,  v.  Shamblin, 
101  Tenn.,  263,  we  had  recently  to  apply  the 
rules  of  good  pleading  to  a  declaration  filed  in 
a  suit  brought  to  recover  damages  for  an  alleged 
wrongful  killing.  We  then,  after  a  somewhat  full 
examination  of  the  text-books  and  collation  of  the 
cases,  held  that  the  declaration  in  that  case  was 
defective,  in  that  it  alleged  that  the  defendant 
wrongfully  and  negligently  killed  the  deceased, 
without  averring  any  fact  or  facts  showing  wrong 
or    negligence. 

The    declaration    in    the    present    case    is    open    to 


DECEMBER  TERM,   1899.  733 

Cumberland,  etc.,  Co.  u  Cook. 

the  same  objection.  The  simple  averment  that  the 
pole  of  the  plaintiff  in  error  was  put  within 
"the  chartered  right  of  way  of  the  Harpeth  turn- 
pike," with  which  defendant  in  error  came  in 
collision  in  the  night  time,  resulting  in  the  se- 
rious injuries  complained  of,  does  not  consti- 
tute a  cause  of  action.  It  might  have  been 
placed  within  the  right  of  way  and  still  not  be 
a  nuisance  to  the  public,  and  until  it  became 
such  it  would  not  be  the  basis  of  an  actionable 
wrong.  As  between  the  traveling  public  and  the 
company  erecting  this  post,  all  that  could  be  re- 
quired was  that  its  location  should  be  fixed  at  a 
"safe  and  convenient  distance  beyond  the  margin 
of  the  road  as  made  and  used."  When  an  effort 
is  made  to  hold  it  liable  for  improperly  locating 
its  poles,  the  question  is:  "Is  the  safety  of  travel 
endangered?"  If  not,  then  one  who  is  driving  an 
uncontrollable  team,  as  in  Franklin  Turnpike  Co. 
v.  Crockett,  2  Sneed,  263,  or  as  in  the  present 
case,  in  riding  a  vicious  horse  in  the  night  time, 
comes  violently  in  collision  with  it  and  receives 
serious  injury,  is  the  victim  of  a  misfortime,  the 
consequences  of  which  he  cannot  charge  upon  the 
company.  Nor  is  the  defect  in  the  declaration  re- 
moved by  the  averment  that  the  act  of  the  defend- 
ant below,  in  the  setting  of  the  post,  was  "carelessly, 
willfully,  negligently,  and  unlawfully"  done.  This 
was  but  the  averment  of  a  legal  conclusion.  To 
so    characterize    this    act    of    the    telephone    company 
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added  no  force  to  the  declaration.  To  place  the 
declaration  beyond  fatal  objection,  it  was  essential 
that  it  should  have  averred  some  fact  or  facts 
showing  carelessness,  willfulness,  negligence,  or  un- 
lawfulness, thus  advising  the  defendant  and  the 
Court  of  the  grounds  of  complaint,  and  upon 
which,  after  a  plea  of  not  guilty,  the  parties 
could    have    gone    intelligently    to    the   jury. 

Lacking  as  it  does  in  this  important  particular,  the 
demurrer  should  have  been  sustained.  For  error 
in  this  regard,  the  judgment  of  the  lower  Court 
is    reversed    and    the    case    is    dismissed. 


INDEX. 


ABANDONMENT. 
Of  homestead  not  effected  by  removal  from  it,  when 30S 

ABATEMENT. 
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1.  Indictment  for,  suflaciently  charges  the  killing,  when 648' 

2.  Principal's  guilt  must  be  proved  on  trial  of. 649- 

3.  Evidence  to  prove  or  rebut  principal's  guilt,  including 
record  of  his  conviction,  admissible  on  trial  of 649* 

ACTIONS. 

1.  Concurrent,  for  same  debt,  permitted,  when 73 

2.  Not  maintainable  by  corporation  to  enforce  illegal  by-laws    99 

3.  Dismissed  for  champerty,  when 155 

4.  Statute  of  limitations  begins  to  run  against,  when  ...330,  348 

5.  For  personal  injuries  abated  at  common  law 347 

6.  For  personal  injuries  survives  by  statute 347 

7.  New  cause  of  action  not  created  by  statute  enlarging  dam- 
ages for  personal  injuries 347 

8.  Dismissal  of ,  must  be  pleaded 463 

9.  Second  not  defeated  by  final  decree  in  first,  vacated  by 
appeal 476 

10.  Maintainable  by  parent  for  child's  injuries,  though  latter 
has  recovered  for  same 497 

11.  Of  child  not  relevant  in  parent's  suit  for  child's  injuries.  497 

12.  Contesting  election  to  Sheriff's  office  lies  only  in  Circuit 
Court 538 

13.  Lies  for  obstruction  of  fiow  of  surface  water,  when 555 

14.  Lies  by  occupant  of  lot  for  damages  caused  by  obstruc- 
tion of  flow  of  surface  water 555 

15.  Lies  against  adjacent  owner  causing  pond  on  plaintiff's  lot  555 

16.  On  continuing  covenants  lie  as  often  as  breaches  occur...  564 

17.  On   punchouts,  etc.,  given  by  employer  for   employee's 
wages 604 

18.  Dismissal  of.  causes  no  estoppel,  when 685 
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ACTS  CONSTRUED. 

Assessment.     See  TaocaUon, 

Actions — For  personal  injuries.     Acts  1883,  Ch.  186 347 

Age  of  Consent — Statute  constitutional.  Acts  1893,  Ch. 
129 449,  450 

Bill  of  Exceptions^Filing  of .     Acts  1899,  Ch.  275 339 

Champerty— Repeal  of.     Acts  1899,  Ch.  173 _ .  155 

Cigarettes— Sale  of,  forbidden.  Acts  1897,  Ch.  30;  1899,  Ch. 
432 593 

Corporations — By-laws  creating  monopoly,  void.  Acts  1875, 
Ch.  142 99 

Corporations,  Foreign — Validation  of  mortgage  of.  Acts 
1895,  Ch.  119 ...245,  246 

Corporations,  Foreign — Rights  of  insolvent's  creditors.  Acts 
1877,  Ch.  31 399 

Courts — Abolishing  circuits  and  chancery  diyisions.  Acts 
1899,  Chs,  212,  214 625 

Employees*  Wages  Act  —  Sustained  and  construed.  Acts 
1899,  Ch.  11 421-423,  604 

Four  Mile  Law— Amendment  of.     Acts  1899,  Ch.  221 686 

Homestead — Abandonment  of.    Acts  1879,  Ch.  171 308 

Jurisdiction — Of  contest  over  Sheriff's  election.  Acts  1877, 
Ch.  97 538 

Public  Schools— Uniform  Tezt-book  Act.  Acts  1899,  Ch. 
205 500-503 

Taxation — Of  funds  in  Clerk  and  Master's  hands.  Acts  1895, 
Ch.  120,  Sec  43;  1897,  Ch.  1,  Sec  35 64 

Taxation— Privilege  taxes.     Acts  1895,  Ch.  120 262 

Witness— Putting  under  rule.    Acts  1871,  Ch.  107 155 
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Acto  1899,  Ch.  107 584 

AGE  OF  CONSENT. 
Statutes  relating  to,  sustained  as  constitutional 449,  450 

AGENCY. 

See  Principal  and  Agent;  Privilege  Tax. 

AMENDMENT. 
See  SUitutet, 
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ANSWER. 

Fraud  cannot  be  set  up  by,  to  avoid  married  woman^s  certifi- 
cate of  privy  examination  to  deed 285 

APPEAL. 

See  TTrtt  of  Error. 

1.  Taken  before  executing'  order  of  reference,  sustainable 
when 73 

2.  Decree  vacated  by,  is  not  res  adjiidicata 476 

3.  Not  allowed    frbm   proceedings  to  punish   contempt   in 
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ASSAULT  AND  BATTERY. 
See  Indictment. 

1.  With  intent  to  commit  rape,  not  sufficiently  charged  in  in- 
dictment that  does  not  charge  battery 87 

2.  '* 111  treat"  does  not  imply  battery 87 

ASSESSMENT. 
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1.  Bound  by  covenant  that  runs  with  land 564 
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ATTACHMENT. 
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19p— 47 
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CASE  OVERRULED. 
Jarmanv,  Farley,  7  Lea,  141 91 
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See  Execution, 
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Nuisance— Example  of.     §6869  (S.);  §5746  (M.  &  V.);  §4913 
(T.  &  S.) 616 

Pardon— Final  conviction.      §7227   (S.);    §6093    (M.   &   V.); 
§5252  (T.  &  S.) 547 

Rape — Assault  and  battery  with  intent  to  commit.     §6459 
(S.);§5367(M.  &  V.);  §4615  (T.  &  S.) 87 

Railroads— Statutoryj)recaution8.   §  1574  (S.);  §  1298  (M.  &  V.); 

§1166  (T.  &  S.) 266 

Trustee— Compensation  of.     §§  3525,  5432   (S.);   §§  2734,  4411 

(M.  &  v.);  §§  1976a,  3664  (T.  &  S.) 73 

Wills— Foreign  probate.    §§  3916-3922  (S.);  §§  3024-3030  (M.  & 

v.);  §§  2184-2190  (T.  A' S.) 1 

Witness— Putting  under  rule.  §  5599  (S.);  §  4566  (M.  &  V.)..  1.55 
Workhouse — Corporal  punishment  of  convict.     §  7422  (S.)...  390 
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COMMERCE. 
Business  of  agent  of  foreign  laundry  is  not 673 

COMMON  CARRIER. 

1.  Has  right  to  designate  route  for  through  shipments,  when  184 

2.  Benefit  of  rebates  not  sufficient  reason  to  give  shipper  the 
right  to  designate  through  routes  of  shipment 184 

3.  Has  no  right  to  select  insolvent  lines  or  unreliable  agen- 
cies for  through  shipment 184 

4.  Declaration  of  policy  as  to  rates  by  several  carriers  not 
illegal,  when 184,  1*5 

5.  Not  enjoined  from  executing  declaration  of  policy  as  to 
rates 185 

6.  Connecting  carriers  are  not  partners 185 

7.  Duty  of,  to  protect  passengers  against  insult 376 

8.  Liable,  though  repudiating  employee's  insult  to  passenger  376 

COMPENSATION. 

1.  Of  Sheriff  for  keeping  jail  and  workhouse  considered 705 

2.  Additional,  allowed  Sheriff  for  attendance  on  Court 705 

CONFESSIONS. 

See  Evidence. 

CONSTITUTIONAL  LAW. 

In  General. 

1.  '^  Due  process  of  law  "  and  ^*law  of  the  land  "  are  the 
same  thing 422,  605 

2.  '*  Liberty  "  and  *'  property  "  defined  and  held  to  include 
right  of  contract 422,  605 

3.  Corporation  is  a  **man"  or  '*  person,'*  within  the  '*due 
process"  and  *'law  of  the  land"  clauses  of  Constitu- 
tion, but  not  a  citizen,  within  the  rights  and  privileges 
clauses 399,  422,  604,  605 

4.  Right  of  contract  subject  to  abridgment  by  law, 
when 422,  604,  605 

5.  Definition  of  term  '*lawof  the  land  ' 422,  423,  604,  605 

6.  Statutes  are '* law  of  the  land,"  when 423 

7.  Title  and  subject  of  statutes  extensively  consid- 
ered  449,  450,  584 
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CONSTITUTIONAL  LAW— In  Gkneral— Contint*«i— 

8.  Assailant  of  constitutionality  of    statute   must    put 
finger  on  clause  violated 502,  503 

9.  General  assault  on  statute,  unavailing 503,  605 

10.  Departmental  theory  of  government  considered. -625,    626 

11.  Agent  of  foreign  laundry  not  engaged  in  interstate 
commerce - - 673 

12.  Classification  for  statutes  treated 423,  686 

CLAUSES  CONSTRUED. 

Art.  I.,  {8.    Class  legislation — Employees*  wages  Act 

421-423,  604,  605 

Abt.  I.,  {8.     Class  legislation — Uniform  text-book  law.. 500,  501 

Art.  I .,  {  22.     Monopoly — Uniform  text-book  law 500,  501 

Art.  II.,  ii  1,  2.     Departments  of  government — Judicial  re- 
form statutes - 625 

Art.  II.,  2  3.     Legislative  power — Judicial  reform  statutes.  625 

Art.  II.,  {  17.     Title  and  subject  of  statute — Age  of  consent 
and  workingmen's  trade-mark  statutes 449,  4.50,  584 

Art.  II.,  J  28.     Taxation— Cigarettes 593 

Art.  III. ,  J  6.     Pardoning  power — Final  conviction 547 

Art.  VI.,  JJ  1,  4,  7.     Judicial  reform  statutes 625 

Art.  XI.,  {  8.    Class  legislation — Uniform  text-book  Act  and 
four  mile  law 500,501,  686 

Art.  XL,  212.     Knowledge  and  learning  clause 500,  501 

Art.  IV.,  2  1  (U.  S.).     Full  faith  and  credit  clause 1 

Art.  IV.,  2  2  (U.  S.).     Privileges  and  immunities  clause 399 

XIV.  Amendment  (U.  S.).     **Due  process"  and  **law  of 

the  land". 421-423,  604,  605 

Acts  Held  Constitutional. 

Acts  1877,  Ch.  31.     Foreign  corporations  Act 399 

Acts  1893,  Ch.  129.     Age  of  consent  Act 449,  450 

Acts  1899,  Ch.  11.     Employees'  wages  Act 421-423.  604,  605 

Acts  1899,  Ch.  205.     Uniform  text-book  Act..._ 500,  501 

Acts  1899,  Chs.  212,  214.     Judicial  reform  Acts .625,  626 

Acts  1899,  Ch.  221.     Amending  and  extending  four  mile 

law 686 

Act  Held  Unconstitutional. 

Acts  1899,  Ch.  107.     Working  men*s  trade-mark  Act 584 
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CONSTRUCTION. 

See  Declaration;  Deeds;  Indictments;  Statutes;  WUls, 

CONTEMPT. 

1.  In  presence  of  Court,  appeal  does  not  lie 677 

2.  In  presence  of  Court,  proceedings  may  be  reviewed  by 
habeas  corpus  or  by  certiorari  or  writ  of  error 677 

CONTRACT. 

See  Common  Carrier;  Covenants;  Damages. 

1.  Made  without  required  license  not  enforceable 262 

2.  Of  foreig'n  corporation  without  qualification 245,  272 

3.  Of  city,  not  binding*,  when 320 

4.  City  liable  on  implied  contract,  when 320 

5.  Right  of,  is  both  "liberty"  and  **  property"  within  Con- 
stitution  422,  605 

6.  Right  of,  may  be  abridged  and  regulated  by  statute — that 

is,  "law  of  the  land" 422,  423,  500,  501,  604,  605 

7.  Right  of,  subject  to  police  regulation 423,  501-503 

8.  Of  subscriber  to  stock  of  a  corporation  considered 465,  466 

9.  Publisher's  contract  to  furnish  books  yalid,  though  State 

is  not  bound  thereby 501 

10.  Employees'  wages  Act  is  valid 422,  423,  604,  605 

11.  Not  void,  as  being  in  unlawful  restraint  of  trade 698 

12.  Remedy  for  breach  of  contract  not  to  engage  in  competi- 
tive business 698 

13.  Of  Sheriff,  with  reference  to  keeping  jail  and  workhouse, 
binding  when  executed,  though  illegal 705 

14.  Executed  in  belief  of  validity  of  unconstitutional  statute 
binding,  when 705 

15.  Delivery  essential  to  completion  *of .     Example 726 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 

CONVICT. 

1.  Corporal  punishment  of,  not  allowed,  when 390 

2.  Conviction  final  for  purposes  of  pardon,  when 547 

3.  Principal's  conviction  proved,  how,  on  trial  of  accessory.  649 
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CORPORATIONS. 

See  Munidpcbl  CorporaMons. 

1.  Illegal  by-law  not  enforceable 99 

2.  By-laws    intended  or  calculated  to  promote  trusts  and 
monopolies,  void 100 

3.  By-laws  void,  if  not  authorized  by  valid  charter  provision.  100 

4.  Misdescribing*  partnership  as  a  corporation  waived   by 
pleading  to  the  merits 179 

5.  Mortgage    of    foreign,    taken    before    its    qualification, 
validated,  when  and  how 845 

6.  Mortgage  of  foreign,  taken  before   and  renewed  after 
qualification,  void,  when 272 

7.  Not  citizens  within  equal  rights  clause  of  Federal  Con- 

stitution   399 

8.  ** Man"  or  ** person*'  within  **due  process'*  and  '*  law  of 
the  land  "  clauses  of  Constitutions 423,  605 

9.  Method  of  distributing  assets  of  insolvent   foreign   cor- 
poration   399,  400 

10.  Liability  of  subscriber  for  stock  defined 465 

11.  Subscriber  not  held  unless  corporation  organizes  with 
stipulated  capital  stock : 465 

12.  Subscriber  not  held  unless  corporation  can  issue  the  stip- 
ulated stock 465 

13.  Receiver  and  creditors  of  insolvent  stand  no  higher  than 
the  corporation  as  to  enforcing  stockholders*  subscriptions  465 

14.  Subscribers  not  estopped  to  deny  liability  by  participat- 
ing in  stockholders*  and  directors*  meetings,  when... 465,  466 

COURTS. 

See  the  several  titles. 

1.  Circuits  and  divisions  may  be  abolished 625 

2.  Punishment  of  contempC  in  presence  of 677 

3.  No  longer  indulge  technicalities 648 

COVENANTS. 

1.  By  railroad  to  run  trains  runs  with  land,  when 564 

2.  Actions  on  continuing,  lie  as  often  as  breaches  occur 564 

CREDITORS. 

See  Corporations. 
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CRIMINAL  LAW. 

See  Age  of  Consent;  AMauU  and  Batteru:  Fw/r  Mile  Law: 
Rape. 

Not  repealed  by  implication  by  revenue  law 593 

CRIMINAL  PLEADING  AND  PRACTICE. 
See  Indictment;  Jury;  Murder;  Verdict. 

DAMAGES. 

See  Negligence;  Proximate  Cause. 

1.  Only  mitig-ated  by  plaintiff's  negligence  that  caused  col- 
lision  266 

3.  Not  recoverable  against  railroad  if  compliance  with  pre- 
cautions was  impossible 266 

3.  City's  liability  for  policeman's  tortious  act 277 

4.  For  personal  injuries,  action  for,  survives  by  statute,  but 
not  at  common  law 347 

5.  Statute  enlarging  damages  for  personal  injuries  does  not 
create  new  cause  of  action 347 

6.  Action  for  personal  injury  barred,  when 348 

7.  Vindictive,  allowable,  when 376 

8.  Carrier  liable  for  vindictiye.  though  it  repudiates  its  serv- 
ant's wrongful  act,  when 377 

9.  Recoverable  by  parent  for  child's  injuries,  though  child 
has  sued  also 497 

10.  Recoverable  for  obstruction  of  flow  of  surface  water,  when  555 

11.  Recoverable  by  occupant  of  lot,  though  not  the  owner, 
when -.  555 

12.  Recoverable,  though  pond  causing  same  is  on  plaintiff*8 
lot,  when 555 

13.  City  not  liable  for  refusing  to  abate  nuisance,  when 616 

14.  For  breach  of  contract  not  to  engage  in  competitive  busi- 
ness    698 

DECLARATION. 

1.  Averment  of  concealment  of  barred  cause  of  action  insuf- 
ficient, when - 348 

2.  Relief  granted  on  count  on  the  facts 377 

3.  Averment  of  proximate  cause  sufficient,  when 555 

4.  Averment  of  negligence  insufficient,  when 730 
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DECREE. 

See  Execution;  Judgment, 

1.  Execution  issues  on,  without  express  order 289 

2.  Issues  in  vendor^s  suit  to  enforce  lien  for  balance  without 

an  express  order 289 

3.  Vacated  by  appeal  is  not  re9  cuUttdioota 476 

DEDICATION. 

1.  Owner  held  estopped  to  deny 277,  278 

2.  Feme  covert  held  estopped  to  deny 277 

3.  Time  of  use  not  a  very  material  element  in 278 

DEED. 

See  Mortgages  and  Deeds  of  Trust. 

1.  Not  entitled  to  probate  as  a  will 32 

2.  Certificate  of  married  woman *s  privy  examination,  when 
and  how  assailed 285 

3.  Essentials  to  yalidity  of  Sheriff *s  deed 289 

4.  Sheriff *s  deed  sufficient  to  authorize  recovery  if  defendant 
claims  from  execution  debtor 290 

5.  Absolute  and  unconditional,  defeats  homestead,  when 290 

6.  Transfer  of  homestead  as  a  life  estate  by 308 

7.  Covenant  that  runs  with  the  land.     Example 564 

8.  Of  widower  defeats  his  children's  homestead 719 

DELIVERY. 

See  Contracts, 

DEMURRER. 

1.  To  the  evidence,  essentials  of 266 

2.  To  the  evidence,  not  proper  when  the  facts  are  agreed 
upon 490 

3.  To  the  evidence,  bad  for  failure  to  set  out  the  facts 490 

DEMURRER  TO  EVIDENCE. 
See  Demurrer. 

DIRECTORS. 

See  Corporations. 


INDEX.  747 


DISMISSAL. 

See  ActiUma, 

DOCUMBNT. 

See  Evidence. 

DRUGGIST. 

See  Trode-mar/c. 

1.  Sale  of  good  will  passes  formulas  and  trade-marks  of  drug 
firm 40 

2.  Entitled  to  exclusive  use  of  trade-mark,  *^  Storm *s  Liver 
Regulator,"  when 40 

DUE  PROCESS  OP  LAW. 

Explanation  of  term 422,  423,  604,  605 

EASEMENT. 

See  Dedicaticn, 

1.  For  d  rainage  of  surface  water  exists,  when 555 

2.  For  use  of  land  as  street  exists,  when 277 

EJECTMENT. 

1.  Claiming  from  common  source,  no  deraignment  necessary  290 

2.  Purchaser  at  Sherift^s  sale  acquires  best  title,  when 290 

3.  Plaintiff  must  show  perfect  title 396 

ELECTION. 

See  Will8, 

ELECTIONS. 

Chancery  Court  has  no  jurisdiction  of  contest  for  Sheriff's 
office 538 

ELECTRIC  STREET  RAILWAYS. 
See  Street  Railvniya. 

EMPLOYER  AND  EMPLOYEE. 

Act  regulating  payment  of  employees*  wages  sustained  and 
construed 421-423,  604,  605 

EQUITY. 

See  Injunction;  Resulting  Trust;  Vendor  and  Vendee, 
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ERROR. 

See  Writ  of  Ernrr. 

ESTATES. 

See  Homestead;  Life  Estate. 

ESTOPPEL. 

See  Dedicatioji;  Res  Adjvdicata, 

1.  Of  action  not  effected  by  receipt  of  debt  on  refunding*  bond 

in  a  concurrent  action  prosecuted  for  same  debt 73 

2.  Of  feme  covert  to  deny  dedication  of  her  land  for  street  pur- 
poses    277 

3.  Of  subscriber  to  deny  liability  to  corporation  for  subscrip- 
tion considered 46.5,  466 

4.  By  res  adjvdicata  does  not  attach,  v^hen 476,  484 

5.  None  to  deny  validity  of  municipal  charter,  when 685 

6.  Of  Sheriff  to  repudiate  contract  and  claim  additional  com- 
pensation    705 

EVIDENCE. 

1.  Exclusion  of  paper  propounded  for  probate  as  will,  not  er- 
ror, when 32 

2.  Sudden  exclamations  and  outbursts  of  by  stander;s  are  part 

of  res  gestcr 124 

3.  Of  transactions  with  third  persons  admissible,  when 145 

4.  Within  scope  of  pleadings,  when 184 

5.  Parol,  that  sustains  a  resulting  trust 232 

6.  Action  of  lower  Court  on  exceptions  to,  must  appear 232 

7.  Sufficiency  of  demurrer  to 266 

8.  What  admissible  in  seduction 331 

0.  Confirmatory  statements  admitted,  when 331 

10.  Demurrer  to,  considered 490 

11.  Admissible  on  trial  of  accessory  to  prove  or  rebut  princi- 
pars  guilt 649 

12.  Record  of  principal's  conviction  admissible  on  trial  of  ac- 
cessory   --  649 

13.  And  such  record  affords  prima  facie  evidence  of  the  prin- 
cipals guilt  649 

14.  Entire  record  proper  must  be  produced 649 

1 5.  Weigh t  of  confessions,  how  determined 649 
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EVIDENCE— ConMn-ued— 

16.  Judge's  finding's  on  evidence,  weight  of 650 

17.  Negligence  presumed  from  falling  of  guy  wire 667 

18.  Registration  of  charter  not  presumed  from  its  production 

by  the  Register 685 

EXECUTION. 

1.  Issues  without  express  order,  when 289 

2.  Issues,  without  express  order,  for  balance  of  decree  after 
sale  of  land  to  enforce  vendor's  lien 289 

3.  Suspended  until  land  is  sold  and  proceeds  applied 289 

4.  Runs  against  separate  defendants  for  amount  adjudged 
against  each _ 290 

5.  Exemption  of  barber  chair  and  mirror  from 415 

6.  Sale  under,  without  assignment  of  homestead,  voidable, 
when 476 

7.  Levy  of,  subject  to  homestead,  operates  as  assignment, 
when 308 

8.  Caveat  emptor  applies  to  sales  under 723 

9.  Purchaser  at  sale  under,  takes  shoes  of  debtor 723 

EXEMPLARY  DAMAGES. 
See  Damages. 

EXEMPTION. 

See  Homestead. 
Of  barber  chair  and  mirror  allowed  from  execution 415 

FEES. 

See  Compensation;  Tnistee. 

FEME  COVERT. 

See  Dedication;  Husband  and  Wife. 

FOREIGN  CORPORATIONS. 
See  Corporations. 

FOREIGN  WILLS. 
See  Wills. 
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FOUR.MILE  LAW. 

1.  Charter  of  municipal  corporation  held  void,  and  not  to  ex- 
clude operation  of  four-mile  law 685 

2.  To  exclude  operation  of,  there  must  be  valid  charter,  and 
good  faith  organization  and  operation  under  it 685 

3.  Amendment  and  extension  of,  valid 686 

FRAUD. 

1.  In  use  of  trade-mark 40 

2.  That  justifies  seller  to  reclaim  the  property  sold 144 

3.  In  obtaining  renewal  of  invalid  mortgage 272 

4.  Certificate  of  married  woman's  privy  examination  not  as- 
sailable for,  by  mere  answer 285 

5.  In  organizing  and  maintaining  a  municipal  corporation..  685 

FRAUDULENT  CONVEYANCE. 
See  Fraud, 
Facts  held  to  render  assignment  fraudulent 144 

GAMING. 

What  constitutes  a  valid  recapture  of  money  lost  at 24 

GOOD  WILL. 

See  Druggists. 

GOVERNOR. 

See  Pard4)n. 

GUARDIAN  AND  WARD. 

1.  Emancipated  nonresident  ward  entitled  to  his  property, 
real  and  personal,  situate  in  this  State 237 

2.  Lex  domlcUil  controls  as  to  ward's  capacity 237 

HABEAS  CORPUS. 

Remedy  for  illegal  imprisonment  for  contempt  in  presence 
of  Court 677 

HIGHWAY. 

See  Public  Roads;  Streets. 
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HOMESTEAD. 

1.  Defeated  by  absolute  and  unconditional  deed,  when 290 

2.  After  assignment,  is  a  life  estate  that  passes  by  deed 308 

3.  Levy  subject  to,  operates  as  assig>nment,  when 308 

4.  Not  dependent  on  occupancy  nor  abandoned  by  removal 
from  State  since  Act  of  1879 308 

5.  Abandonment  of,  what  constitutes 308. 

6.  Vendee  of,  not  affected  by  vendor^s  subsequent  removal 
from  State 308 

7.  Sale  without  assignment  of,  voidable,  when 476 

8.  Children's,  not  defeated  by  father's  will 719 

HOMICIDE. 

See  Murder. 

HUSBAND  AND  WIPE. 

1.  Estoppel  of  wife  to  deny  dedication  of  her  land  for  street  277 

2.  Certificate  of  wife's  privy  examination  not  assailable  for 
fraud  by  mere  answer 285 

3.  Resulting  trust  arises  in  favor  of  wife,  when 324 

4.  Wife's  resulting  trust  enforceable  against  husband's  heirs  324 

ILLEGAL  CONTRACTS. 
See  Contracts. 

IMMATERIAL  ERROR. 

See  Charge  of  Court;  Evidence, 

IMPRISONMENT. 
See  Verdict. 

INDICTMENT. 

1.  For  statutory  offense,  essentials  of 87 

2.  If  statute  requires  battery,  averment  of  an  assault  only 
willnotsuffice 87 

3.  The  word  ''illtreat"  does  not  import  violence  or  a  bat- 
tery      87 

4.  Failure  to  copy  indorsements  on,  into  transcript,  fatal, 
when 34a 

5.  All  indorsements  on,  should  be  copied  into  transcript 343- 

6.  What  certainty  of  averment  is  sufficient  in 648 
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INDICTMENT— Co?Uinited— 

7.  Of  accessory  before  the  fact  sufficiently  avers  the  killing, 
when 648 

8.  Technicalities  not  indulged  in  passing  upon 648 

9.  Containing  several  counts,  proper  direction  as  to  applying 

th  e  evidence 649 

INFANT. 

1.  Emancipated  nonresident  entitled  to  his  property  in  this 
State 237 

2.  Of  convict  not  receivable  into  workhouse _.  390 

3.  Parent's  right  to  recover  for  child's  injury 497 

4.  Objection  to,  as  juror,  comes  too  late  after  verdict 650 

INJUNCTION. 

1.  Against  unlawful  use  of  trade-mark 40 

2.  Not  effective  to  prevent  connecting  carriers  from  execut- 
ing their  agreement  as  to  through  rates,  when 184,  1 85 

3.  Mandatory,  not  granted  except  in  extreme  cases 185 

4.  Anti-trust  laws  not  enforced  by,  when 185 

5.  Effective  remedy  for  breach  of  contract  not  to  do  a  com- 
petitive business 698 

INJURY,  PERSONAL. 

See  Dama/ges;  NegUgence, 

INNOCENT  HOLDER. 
See  Action, 
Of  scrip,  etc.,  issued  for  employees'  wages 421,  604 

INSOLVENCY. 

See  CorporatUms, 

INSTITUTIONS  OF  LEARNING. 

See  Four-mile  Law. 

INTERSTATE  COMMERCE. 
Agent  of  laundry  located  outside  State  is  not  engaged  in  ...  673 

INTOXICATING  LIQUORS. 
See  Four-mile  Law. 
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JAIL. 

See  Sheriff. 

JUDGES. 

1.  Are  deprived  of  office  by  abolition  of  their  circuits 635 

2.  Weight  of  findings  of ,  on  facts 650 

JUDGMENT. 

See  Decree;  Execution;  Res  Adjitdicata. 

1.  Of  Court  of  another  State  accorded  full  faith  jind  credit 
here 2 

2.  Of  foreign  probate  of  will,  effect  of 2 

3.  Adapted  to  situation  developed  by  record 17d 

4.  Need  not,  in  express  terms,  award  execution 289 

5.  Is  not  rea  oct/udiooto,  when 476,  484 

6.  Final  conviction,  what  is 547 

JUDICIAL  REFORM. 

Statutes  abolishing  circuits  and  divisions  sustained  as  con- 
stitutional  625 

JURISDICTION. 

See  Chancery  Court;  Circuit  Court, 

JURY. 

1.  Questions  for 145,  164 

2.  Agreed  case  should  not  be  submitted  to 490 

3.  Misconduct  to  consider  fact  that  child  had  sued  in  trying 
parent's  action  for  child's  injury 497 

4.  Discharge  of  juror  in  defendant's  absence  notterror,  when, 

649,  650 

5.  Expression  of  opinion  that  does  not  disqualify  juror 650 

6.  Weight  given  Judge's  acquittal  of  juror  of  disqualification  650 

7.  Objection  to  juror  for  infancy  comes  too  late  after  verdict  650 

JURY  TRIAL. 
See  Jury, 

LAND  LAW. 

See  Ejectment. 
19p— 48 
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LAUNDRY. 

See  Privilege  Tax. 

LAW  OP  THE  LAND. 

Explanation  of  the  term 432,  423,  604,  605 

LEGISLATURE. 

1.  Lesrislative  power  is  not  delegated  by  uniform  text-book 
law 502 

2.  Is  a  legislative  function  to  provide  and  regulate  public 
schools 502 

3.  Power  and  independence  of 605,635,  626 

4.  Amenable  to  people  alone  for  abuse  of  discretion 625,  626 

5.  Has  absolute  power  over  municipal  corporation 685,  686 

LEVY. 
Of  execution  on  homestead,  its  effect 308,  476 

LEX  DOMICILH. 

See  Guardian  and  Ward;  Infant, 

LIBERTY. 

See  Contracts, 

LICENSE. 

See  TaxaUon. 

LIFE  ESTATE. 
Homestead  passes  by  deed  as  such 308 

LIMITATIONS,  STATUTES  OF. 

1.  Of  six  years  must  be  pleaded  by  sureties  of  trustee  to 
avail  tbem 73 

2.  Begins  to  run  only  when  suit  can  be  brought 330 

3.  Runs  against  cause  of  action  that  survives  to  infant  for 
fatal  injury  of  parent 348 

4.  Averment  of  concealment  of  cause  of  action  held  unsuffid- 
ent 348 

LIQUORS. 

See  Four-mile  Law. 
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MAINTENANCE. 

See  Champerty. 

MARRIED  WOMEN. 

See  DedlcaUon;  Estoppel;  Hiisband  a/nd  Wife, 

MASTER  AND  SERVANT. 

1.  Carrier  of  passengers  liable  for  insulting  conduct  of  its 
employees,  though  repudiating  it 376 

2.  Employees'  wages  Act  sustained  and  construed,  421-423, 604,  605 

MEASURE  OF  DAMAGES. 
See  Da/mages, 

MECHANIC'S  LIEN. 

1.  Rules  stated  for  construction  of  statutes  relating  to 299 

2.  A  florist  is  not  entitled  to  benefit  of 299 

MISNOMER. 
Waived  by  pleading  to  merits 179 

MISTAKE. 

See  Rescission. 

MONOPOLY. 

See  Triists  and  Monopolies. 

1.  Uniform  text-book  Act  does  not  create 500,  501 

2.  Publishers'  contract  to  furnish  books  to  public  schools  is 
not 500,  501 

MORTGAGES  AND  DEEDS  OP  TRUST. 


1.  Bequest  of  mortgages  on  realty  is  a  disposition  of  person- 
alty    2 

2.  Mere  incident  to  the  debt  secured 2 

3.  Trustee's  compensation  restricted  to  5  per  cent.,  when...     73 

4.  Other  goods  sold  in  connection  with  trust  property  should 
bear  a  due  proportion  of  expenses 74 

5.  Liability  of  sureties  of  trustee  defined 74 

6.  To  foreign  corporation,  taken  before  its  qualification,  val- 
idated, when  and  how 245 

7.  Need  not  recite  or  refer  to  power  under  which  it  is  made, 
when 245 
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MORTGAGES  AND  DEEDS  OF  TRUST— Continued— 

8.  Mortgagee  not  bound  to  see  to  application  of  money  bor- 
rowed, when 246 

9.  To  foreigpn  corporation,  taken  before  and  renewed  after 
qualification,  Yoid,  when 272 

10.  lUeffal,  enforced  only  so  far  aa  mortgagor  conaents 272 

MUNICIPAL  CORPORATIONS. 

1.  Liable  for  tort  of  policeman  if  sanctioned  by  the  munici- 
pal authorities  277 

2.  Policeman's  unlawful  act  not  sanctioned  by  the  municipal 
authorities,  when 277 

3.  Dedication  of  property  for  streets 277,  278 

4.  Not  liable  for  contract  made  at  special  meeting,  without 
notice  to  or  presence  of  some  members  of  its  council 320 

5.  Held  for  benefits  received  under  inyalid  contract,  when .  _  320 

6.  Ordinance   impounding  stock  unreasonable  and  invalid, 
when -- 407 

7.  Delay  to  advertise  impounded  stock  that  does  not  vitiate 
sale 407 

8.  Not  liable  for  failure  to  abate  nuisance,  when 616 

9.  Charter  of,  void  unless  statutory  requirements  are  strictly 
and  literally  complied  with 685 

10.  Failure  to  register  application  or  charter  is  fatal 685 

11.  Production  of  charter  by  Register  affords  no  presumption 

of  its  registration 685 

13.  No  estoppel  to  deny  validity  of  charter  when  suit  enjoin- 
ing organization  for  fraud  has  failed 685 

13.  To  exclude  from  operation  of  four-mile  law,  there  must 
be  charter,  and  good  faith  organization,  and  operation 
under  it 685 

14.  Legislative  power  over,  is  absolute 685,  686 

15.  Ordinance  against  selling  goods  on  Sunday  violated,  when  726 

MURDER. 
Sentence  of  death  for  wife  murder  sustained 648 

NEGLIGENCE. 

1.  Resulting  in  wrongful  expulsion  of  passenger  by  carrier 
(see  Street  Railway) 124-126 

2.  Of  owner  of  land  adjacent  to  public  highway 164,  165 
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NEG  LIGENCB— Conliniied— 

3.  Owner  not  liable  for  dangerous  condition  of  his  premises 
caused  by  another,  when 164,  165 

4.  Of  plaintiff  does  not  bar  action  against  railroad  that  has 
not  observed  statutory  precautions 266 

5.  Railroad  excused  if  observance  of  precautions  was  impos- 
sible  266 

6.  Contributory  negligence  of  plaintiff  and  its  effect  is  a 
question  for  the  jury - 368 

7.  Forgetfulness  of  known  danger  does  not  per  Be  constitute 
negligence - 368 

8.  That  justifies  vindictive  damages  defined -376,  377 

9.  For  negligent  injury  of  child,  parent  may  recover  damages  497 

10.  Averment  of  proximate  cause  sufficient 555 

11.  Presumed  from  falling  of  street  railway's  guy  wire  upon 

or  near  street 667 

12.  Of  electric  street  railway  company  in  construction  and 
operation  of  its  lines - --  667 

13.  Not  averred  with  sufficient  certainty  in  declaration 730 

NEW  TRIAL. 

In  General. 

Motion  for  does  not  prevent  pardon  during  its  pendency, 
when 547 

Granted,  When. 

1.  For  error  in  verdict 87 

2.  For  putting  party  under  rule 155 

3.  For  error  in  Court's  charge 164,  165 

4.  For  misconduct  of  jury 497 

Not  Granted,  When. 

1.  For  rulings  on  evidence 32,  124,  145,  331,  649 

2.  Upon  Court's  charge 124,  145,  368,  467,  649 

3.  On  the  facts 144,331,  648 

4.  On  excesslveness  of  verdict w 331 

5.  On  rulings  as  to  jurors • 649,  650 

NONRESIDENT. 

See  Guardian  and  Ward;  InfarU. 
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NUISANCE. 

1.  Liability  for  caasing^  noxious  pond  by  obstructingf  flow  of 
surface  water '. 555 

S.  Liability  for  causing^  noxions  pond  by  conveying  garbage 
into  alley 616 

3.  City  not  liable  for  failure  to  abate,  when 616 

OFFICE. 

See  ElectUmt;  Judges;  Sheriff. 

OPINIONS. 

See  Jury. 

ORDINANCES. 

See  Mtmidpal  CorporatUm9. 

OVERRULED  CASES. 
See  Caset. 

PARENT  AND  CHILD. 
See  InfanL 

1.  Parent  can  recover  for  child's  injuries 497 

2.  Child  of  conrict  cannot  be  admitted  into  prison 390 

PARDON. 
Granted  after  final  conyiction,  when 547 

PAROL  EVIDENCE. 
See  Evidetice. 

PARTNERSHIP. 

1.  Sale  of  good  will  of  drug  firm  passes  trade-marks  and  pre- 
scriptions   -. 40 

3.  Misdescription  of,  as  being  a  corporation,  waived  by  plead- 
ing to  merits 179 

3.  Members  of,  should  be  named  in  process . 179 

4.  Connecting  carriers  are  not 185 

PASSENOER. 

See  Street  Railways. 
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PAUPER  OATH. 

1.  Cannot  be  substituted  for  bond,  when 259 

2.  Made  one  year  before  using,  is  bad 260 

PAYMENT. 

Statute  requiring  wages  to  be  paid  in  cash  sustained  and 
construed 421-423,  604,  605 

PERSON. 

See  CorpoTfxtUm, 

PERSONAL  INJURY. 

See  ActUma:  Damages. 

PLEA. 
Dismissal  of  action  must  be  presented  by 463 

PLEADING  AND  PRACTICE. 

See  Declaration;  Denvwrrer;  Indictment;  Jury;  Misnomer; 
Plea;  Summone;  Waiver. 

POLICE  POWER. 

1.  Nature  and  extent  of 423,503,604,  605 

2.  Right  of  contract  regulated  and  abridged  by, 

421-423,  501-503,  604,  605 

3.  Presumption  in  favor  of  its  rightful  exercise 423 

4.  Authorizes  regulation  of  public  schools 502,  503 

POND. 

See  NvAsamoe. 

PRACTICE. 

See  PleadAmjQ  and  Pra4Stice. 

PRESENTMENT. 
See  IndictmenL 

PRESUMPTIONS. 

See  Evidence;  NegUgenoe;  Police  power. 
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PRINCIPAL  AND  AGENT. 

1.  Liability  of  carrier  for  acts  of  its  agents  and  employees 
defined 376,  377 

2.  Effect  of  repudiation  of  employee*8  act  by  carrier 376,  377 

3.  Agent  of  nonresident  laundry  not  engaged  in  interstate 
commerce 673 

PRINCIPAL  AND  SURETY. 

I.  Liability  of  sureties  on  trustee's  bond  defined ^.57,  74 

3.  Sureties  of  trustee  must  plead  statute  of  limitations  of 
six  years  to  make  it  available 73 

PRIORITY. 

1.  Example  of 57 

3.  Of  purchaser  from  vendee  over  vendor's  equity 91 

PRIVILEGE  TAX. 

1.  Contracts  made  without  payment  of  required  license  tax 
void  268 

2.  On  agents  of  nonresident  laundries  sustained 673 

PRIVY  EXAMINATION. 

1.  Not  assailable  for  fraud  by  mere  answer 285 

2.  Not  assailable  at  all  on  extrinsic  evidence  except  by  bill.  285 

PROBATE. 

See  WUls. 

PROCESS. 

See  Summons, 

PROPERTY. 

See  ContracU. 

PROXIMATE  CAUSE. 
Sufficient  averment  of,  in  declaration 555 

PUBLIC  HIGHWAY. 

See  Public  Roads;  StreeU. 
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PUBLIC  ROADS. 

See  Telephone  Compcmy. 

1.  Duty  of  owner  of  property  adjacent  to  roads  or  streets. ..  164 

2.  Duty  of  such  owner  to  parties  comingf  on  his  premises 164 

3.  Adjacent  owner  not  responsible  for  dang^erous  condition 
caused  by  another  on  his  premises,  of  which  he  has  no 
knowledge 164 

4.  Dedication  for  purposes  of  street,  what  constitutes 277 

5.  Estoppel  of  feme  covert  to  deny  dedication  of  her  property 
for  street 277,  278 

6.  Manner  more  important  than  time  of  use  to  prove  dedica- 
tion   277,  278 

PUBLIC  SCHOOLS. 

See  Four-mUe  Law. 

1.  Uniform  text-book  Act  held  constitutional  and  con- 
strued  .500-503 

2.  Uniform  text-book  Act  does  not  create  monopoly,  or  con- 
fer special  privileges  that  are  unlawful 500,  501 

3.  Uniform  text-book  Act  does  not  unlawfully  abridge  free- 
dom of  contract  501 

4.  Contract  with  publisher  for  books  for  public  schools  valid, 
though  State  is  Dot  boand  thereby 501 

5.  Stipulation  required  as  to  prices  of  books  being  kept  as 
low  here  as  elsewhere  is  not  too  uncertain  for  enforce- 
ment   ..i 501 

6.  Provision  a s  to  payment  of  cash  for  books  valid 501 

7.  Uniform  text-book  Act  does  not  delegate  legislative  power  502 

8.  Uniform  text-book  Act  does  not  invade  local  government 

of  schools  unlawfully 502 

9.  Uniform  text-book  Act  not  affected  by  fact  that  counties 
raise  part  of  school  funds 502 

10.  Public  schools  are  regulated  under  police  power  as  public 
institutions ^ 502 

PUNISHMENT. 

1 .  Verdict  fi xing,  in  excess  of  maximum  void 87 

2.  Corporal,  of  workhouse  convict  illegal,  when 390 

PURCHASER. 

See  Deed:  Execution;  Iwnocent  Holder;  Sales;  Sheriff*'  Ven- 
dor and  Vendee. 
19P— 49* 
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QUESTIONS  FOR  JURY 145,  164,  368 

RAPE. 

See  A89ault  and  Battery. 

m 

RAILROADS. 

See  Common  Carrier;  Street  Railtoays* 

1.  Plaintiff  *8  nefirlig>eiice  mitig«te6,  but  does  not  defeat,  re- 
coverj  of  damaipes  for  failure  to  observe  statutory  pre- 
cautions     266 

2.  Excused,  if  observance  of  statutory  precautions  was  im- 
possible  266 

3.  Must  protect  passen^rs  ag'ainst  insult 376 

4.  Repudiation  of  its  employe's  insult  to  passen^r  does  not 
exonerate 376 

5.  Bound  by  its  predecessor's  covenant  to  run  trains 564 

RATIFICATION. 

See  Municipal  CorporaUons. 

RECEIVER. 

Of  insolvent  corporation  cannot  enforce  payment  of  stock 
subscriptions,  when 465 

RECITALS. 

See  StatiOeB. 

RECORD. 

See  Evidence. 

REGISTRATION. 

1.  Of  foreign  will  after  probate,  its  effect 1 

2.  Of  application  and  charter  of  municipal  corporation  es- 
sential to  validity - 685 

3.  Production  of  charter  by  Reg'ister  raises  no  presumption 

of  its  regfistration 685 

REMEDY. 

See  Injunction. 
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REPEAL. 

1.  Of  statutes  by  implication  not  favored 593 

2.  Example  of  apparently  conflicting  statutes  where  no  re- 
peal was  effected 593 

REPLEVIN. 

Maintainable  by  seller  to  recover  goods  obtained  by  buyer's 
fraud 144 

REQUESTS. 

See  Charge  of  Court. 

RES  ADJUDICATA. 

1.  Decree  vacated  by  appeal  is  not 476 

2.  Essentials  ol  defined 484 

3.  Examples  when  it  does  not  exist 476,  484 

RESCISSION. 

1.  By  vendee  for  failure  of  title  not  defeated  by  his  voluntary 
surrender  of  the  land 358 

2.  Granted  vendee  for  loss  of  part  of  land,  when 358 

3.  Bill  for,  sufficiently  avers  mutual  mistake  as  to  land  em- 
braced     358 

RES  OESTiS. 

See  Evidence. 

RESULTING  TRUST. 
See  Trusts. 

REVENUE. 

See  Taxation. 

ROADS. 

See  Pvi)lic  Roads. 

SALES. 

See  Contracts. 

1.  By  vendee  defeats  vendor's  equity,  when 91 

2.  Right  of  seller  to  reclaim  for  buyer's  fraud 144 

3.  Made  without  payment  of  required  license  tax,  void 262 
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SALES— Continued— 

4.  By  Sheriff  gives  superior  titie,  when 290 

5.  Vendee  entitled  to  rescission  for  loss  of  part  of  land,  when  35d 

6.  Of  stock  impounded  by  city,  void,  when 407 

7.  Of  homestead  property  under  execution,  effect 308,  476 

8.  Under  execution  conveys  only  judgement  debtor's  real  in- 
terest   723 

9.  Made  in  violation  of  Sunday  ordinance,  when 726 

SALES  OF  LAND. 

See  Sales;  Vendor  and  Vendee. 

SCHOOL. 

See  Pvhlic  S{^ooU. 

SCHOOL  FUND. 

See  Pvhlic  Schools. 

SEDUCTION. 

1.  Definition  of 331 

2.  Facts  to  be  considered  in  determining^  nature  of  female's 
consent 331 

3.  Facts  that  sustain  verdict  for  $2,250 331 

4.  Female's  confirmatory  statement  admissible,  when 331 

SELLING  LIQUORS. 

See  Four-mile  Laio. 

SHERIFF. 

1.  Deed  of,  essential  to  validity 289 

2.  Recovery  on,  in  ejectment,  without  deraigfnment,  when..  290 

3.  Deed  of,  gives  title  superior  to  debtor's  deed 290 

4.  Contest  over  office  of,  does  not  lie  in  Chancery  Court 538 

5.  Compensation  of,  for  keepings  jail  and  workhouse  consid- 
ered  - 705 

6.  May  recover  additional  compensation  for  attendance  on 
Court 705 

SISTER  STATE. 
See  Judgment. 
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SPIRITUOUS  LIQUORS. 
See  Fov/r'-mUe  Law. 

STATE. 

See  PtLblic  Schools, 

STATUTES. 

See  Constitutional  Law;  Repeal, 

1.  Relating  to  mechanicsMien,  rules  for  construction  of 399 

2.  Relating  to  actions  for  personal  injuries  of  deceased  con- 
strued   347,  348 

3.  May  abridge  freedom  of  contract,  when 422,  423,  604,  005 

4.  Class  legislation  valid,  when 423 

5.  Recitals  of  amendatory  statutes  sufficient,  when 449 

6.  Amending  age  of  consent  law,  valid 449,  450 

7.  Title  and  subject  of  statutes  extensively  considered, 

449,  450,  584 

8.  Uniform  text-book  Act  held  valid 500-503 

9.  Goes  into  effect,  when 502 

10.  Workingmen's  trade-mark  Act  held  constitutional 584 

11.  Repeals  of,  by  implication,  not  favored 593 

12.  Are  not  vicious  class  legislation,  when 686 

STATUTE  OF   LIMITATIONS. 
See  Limitations^  Statutes  of, 

STREETS. 

See  Dedication;  Rublic  Roads, 

STREET  RAILWAYS. 

1.  Passenger's  remedy  for  wrongful  expulsion  on  account  of 
defect  in  ticket  or  transfer 124 

2.  Actual  contract,  not  ticket  alone,  determines  passenger's 
rights 125 

3.  Legal  status  and  effect  of  ticket  defined 125 

4.  Acting  through  two  agents  affords  no  excuse  for  wrong- 
ful expulsion 125 

5.  Expulsion  on  defective  ticket  wrongful,  when 125 

6.  Carrier's  interests  and  convenience  no  excuse  for  wrong- 
ful expulsion  ^ 125,  126 
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STREET  BAILWAYS^-Contimted— 

7.  Ck>nditions  indorsed  on  check  or  ticket  held  unreasonable  120 

8.  Duty  of,  to  protect  pftsnenger  agrainst  inault 376 

9.  Repudiation  of  its  employee's  act  does  not  excuse  from 
Uability.. 376 

10.  Negligence  presumed  from  falling  of  its  guy  wire  on  or 
near  street 667 

11.  Degree  of  diligence  required  of  electric  companies 667 

STOCK  AND  STOCKHOLDERS. 
See  Corporations. 

SUBSCRIPTION. 

See  Corporations. 

SUMMONS. 

1.  Misdescribing  firm  as  corporation  waived  by  pleading  to 
merits 179 

2.  Irregular,  not  void  that  fails  to  give  names  of  partner  ...  179 

SUPERSEDEAS. 

See  Certiorari  ^and  iSupertedeos. 

SUNDAY. 
Ordinance  forbidding  sales  of  goods,  etc.,  violated,  when  ...  726 

SUPREME  COURT. 

Is  GBintBAL. 

1.  Dismisses  champertous  action  of  its  own  motion,  when,  155 

2.  Will  not  dismiss  champertous  action  when  question  does 
not  arise  until  after  repeal  of  champerty  laws 155 

3.  Will  not  enforce  illegal  contracts 262 

4.  Bill  of  exceptions  not  part  of  record — ^filed  too  late 339 

5.  Will  remand  for  supply  of  lost  or  mislaid  papers,  when.  343 

6.  Indorsements  on   indictment   should  be    copied    into 
transcript 343 

7.  Assignment  of  error  insufficient  to  raise  question  on 
sufficiency  of  evidence 457 

8.  Will  not  entertain  appeal  from  judgment  punishing 
contempt  in  presence  of  Court 677 
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8UPBBME  COURT— Continiiecl— 
Will  Bbvebsb. 

1.  On  defective  indictment 87 

2.  Verdict  fixing  unauthorized  punishment 87 

3.  For  erroneously  putting  party  under  rule 155 

4.  For  error  in  charge IW 

5.  For  misconduct  of  jury 497 

Will  Not  Rbybbsb. 

1.  For  exclusion  of  instrument  propounded  as  will 32 

2.  Because  appeal  was  taken  before  executing  order  of 
reference 73 

3.  Upon  the' Court's  charge 124,  145,  368,  457,  649 

4.  For  rulings  on  evidence 124,  145,  184,  332,  331,  649 

5.  On  the  facts 144,  331,  648 

6.  On  excessiyeness  of  verdict 331 

7.  On  insufficient  assignment  of  error 457 

8.  On  demurrer  to  evidence 490 

9.  On  rulings  as  to  jurors 649,  650 

SQRETYSHIP. 

See  Principal  and  Surety, 

TAXATION. 

See  Privilege  Tax. 

1.  Of  funds  in  Clerk  and  Master's  hands 64 

2.  Contracts  made  without  payment  of  required  license  tax, 
illegal  and  not  enforceable 262 

3.  Of  busine8s-*-e.  g,,  selling  cigarettes— does  not  authorize 

its  pursuit  in  violation  of  the  criminal  laws 593 

4.  Privilege  tax  on  resident  agents  of  laundries  located  out- 
side State  sustained 673 

TECHNICALITIES. 
Are  not  indulged  by  the  Courts 648 

TELEPHONE  COMPANIES. 

Insufficient  averment  in  declaration  charging  negligent  set- 
ting of  pole  in  highway 730 
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TEXT-BOOK  ACT. 

See  Public  Sdux>ls, 

TIME. 

See  Dedication, 

TITLE. 

1.  Of  statutes  eztensiyely  considered 449,  450,  584 

2.  Must  be  proved  by  plaintiff  in  ejectment 396 

TRADE-MARR. 

1.  Passes  with  sale  of  drug  firm^B  good  will 40 

2.  Drug  firm  entitled  to  exclusive  use  of  trade-msA-k, ' '  Storm's 
Liver  Regulator  " 40 

3.  Proprietor  of,  may  enjoin  its  use  by  another 40 

4.  Use  of  one*s  own  name  as 40 

TRESPASS. 

See  Ptiblic  Roads. 

TRIAL  BY  JURY. 
See  Jury. 

TRUSTS. 

1.  Resulting,  arises  in  favor  of  wife  upon  husband*s  failure 

to  make  promised  will,  when 232 

2.  Established  by  parol  evidence  in  teeth  of  written  instru- 
ment, when - 232 

3.  Mortgagee  not  bound  to  see  to  application  of  the  loaned 
money,  when _  2i6 

4.  Enforced  in  favor  of  wife  against  husband*s  heirs,  when.  324 

TRUST  DEED. 

See  Mortgages  and  Deeds  of  Trust 

TRUSTS  AND  MONOPOLIES. 
See  Monopolies;  Trusts, 

m 

1.  Master  Plumbers*  Association  objectionable  in  some  of  its 
aspects  as 99 

2.  Treated  in  several  aspects  by  the  Court 99,  100 

3.  Illegal,  though  limited  to  a  single  city 99 
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TRUSTS  AND  MONOPOLIES— Contfniied— 

4.  By-laws  of  corporation  void  as  tendlDg  to  create 100 

5.  CombiDation  among  connecting  carriers  as  to  through 
rates  not  illegal,  when ...184,  185 

6.  Enforcement  of  anti-trust  statutes  not  done  by  injunction 

at  instance  of  private  party 185 

7.  Uniform  text-book  Act  does  not  create  a  monopoly... 500,  501 

TRUSTEE. 

1.  Release  of  sureties  of '. 57 

2.  Sureties  of.  must  plead  statute  of  six  years  to  avail  them,     73 

3.  Compensation  of,  restricted  to  five  per  cent.,  when 73 

4.  Compensation  of,  equitably  distributed  between  several 
lots  of  goods - 74 

UNIFORM  TEXT-BOOK  ACT. 
See  Ptiblic  Schools. 

VENDOR  AND  VENDEE. 
See  Sales, 

1.  Vendor's  equity  defeated  by  vendee's  sale,  when 91 

2.  Execution  issues  for  balance  of  vendor's  decree  after  land 

is  sold  and  proceeds  applied 91 

3.  Vendee  of  assigned  homestead  takes  an  Indefeasible  life 
estate 308 

4.  Rescission  granted  to  vendee  for  failure  of  title  to  part  of 
land 358 

5.  Covenant  that  runs  with  the  land 564 

VERDICT. 

1.  Fixing  punishment  in  excess  of  maximum,  void 87 

2.  Sustained  by  proof  of  fraud 144 

3.  Court  cannot  direct  peremptorily 145 

4.  Of  92,250  for  seduction  sustained 331 

5.  For  wife  murder,  with  sentence  of  death,  sustained 648 

WAGES. 

Required  to  be  paid  in  cash 421-423,  604,  605 
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WAIVER. 

1.  Ezamplesof 57 

2.  Witness  waives  no  right  by  obeying  illegal  order  placing 
bim  under  rule... 156 

3.  Of  misnomer  by  pleading  to  merits 179 

WARD. 

See  Guardian  a/nd  Ward, 

WATERS. 

See  Ea»emetiU, 

WAYS. 

See  PvbUc  Boadt. 

WIDOWER. 

See  Rofmestead. 

WIFE. 

See  H%aba7\jd  and  Wife. 

WILLS. 

1.  Probated  foreign  will  not  open  to  contest  here,  when 1 

2.  Nature  and  effect  of  probate  of  will 2 

3.  Effect  not  denied  probate  of  foreign  will  for  want  of  reci- 
procity        2 

4.  Bequpst  of  mortgages  on  realty  is  a  disposition  of  per- 
sonalty        2 

5.  Not  error  to  exclude  propounded  paper  on  trial  of  devi- 
Ba^itvel  non 32 

6.  Mutual  wills,  resulting  trust  arises  upon  failure  of  one..  232 

7.  Gives  power  of  absolute  disposition,  when 245 

8.  Does  not  put  devisee  to  election,  when 324 

9.  Does  not  defeat  homestead,  when 719 

WITNESS. 

1.  Proponent  and  chief  beneficiary  under  will  not  subject  to 
rule 155 

2.  Waives  nothing  by  submitting  to  rule 156 
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WORKHOUSE. 

1.  Power  to  chastise  oonTictB  defined 390 

2.  Child  of  inmate  not  admitted  into 390 

3.  Sheriff's  compensation  for  keeping 705 

WRIT  OF  ERROR. 

1.  Dismissed  for  want  of  bond,  when 359 

2.  Lies  to  review  proceeding  for  contempt  in  the  presence 

of  the  Court 677 
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